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LAW  OF  SCOTLAND. 


LAND  RIGHTS. 


"  WhIK  I  U8K  THE  WORD   '  SEBVIOB/  AS  APPLTIRO  TO  QUE8TIOK8  OF  OOMYSTAKCINO,  lOL'K 

lord8uipb  will  undkbstakd  mb  to  mkan  bt  that  wobd,  wuat  i  consider  as  being  the 
vert  bbsekofi  of  law ;  for  the  forks  of  c0hveta1i0e8,  as  to  tuat  part  of  the  law  wiiioll 
relates  to  convetances,  are  of  the  vert  essence  of  the  law.  applying  sl'cu  pbin- 
cifles  as  we  apply  in  this  country  in  inquiring  into  the  validity  of  instrdbients,  and 
which  appear  to  me  to  be  appucable  everywhere,  you  are  to  look  as  narrowly  to 
the  question,  whether  the  forms  of  conveyancinq  have  been  preserved,  as  you  are 
to  look  at  what  is  the  meaning  of  instruments,  having  first  satisfied  yourselves 
that,  according  to  the  terms  of  law,  the  forms  are  valid.  i  do  not,  therefobe,  in 
this  case,  conceive  that  the  question  is  of  the  lkiss  importance  which  your  lord- 
ships  are  now  to  dispose  of,  because  the  question  happens  to  be  a  i*oint  of  form  ;  i 
think,  on  the  contrary,  that  the  security  and  safety  of  all  landed  titles  does 
require  a  strict  adherence,  in  those  who  are  to  administer  the  law,  to  the  dootrink 
which  the  law  lays  down  as  to  titles,  amd  the  legal  proceedings  to  make  them  up." 

Lord  ('hakcki.luu  Eldon. 
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PREFACE. 


The  present  volume  developes  more  fully  the  plan  on  which 
the  structure  of  the  Work  proceeds.  The  former  volume  was 
confined  to  illustrating  the  various  modes  by  which  Land  was 
Transmitted,  irrespectively  of  the  Feudal  relation  of  Superior 
and  Vassal.  The  pai*ty  from  whom  the  land  passed  was  supposed 
to  be  entered  with  the  superior.  The  party  to  whom  it  passed 
is  now  supposed  to  complete  his  title  by  following  out  the  Feudal 
forms  requisite  for  that  purpose.  The"  Feudal  relation  is  there- 
fore first  illustrated  under  the  heads  of  Feudal  Investitube 
and  Renewal  op  Investiture.  The  former  of  these  heads 
relates  to  the  Entry  of  the  Disponee,  and  embraces  the  Subdi- 
visions of  Infeftment,  Recording  of  Sasine,  Confirmation, 
Resignation  in  Favorem,  Composition,  Resignation  ad  Re- 
manentiam,  and  Irritancy  of  Feus.  The  second  head  relates 
to  the  Entry  of  the  Disponee's  Heir,  and  embraces  the  Sub- 
divisions of  Precept  of  Clare  Constat,  Special  Service, 
Non-Entry,  and  Relief. 

This  part  of  the  present  volume,  along  with  the  preceding 
one,  completes  what  relates  to  the  Transmission  of  Real  Land 
Rights.  The  Transmission  of  Personal  Land  Rights  is  then 
illustrated  under  the  heads  of  Assignation,  Adjudication,  and 
General  Service. 

Double  Titles  to  Land,  forming,  perhaps,  the  most  subtle 
portion  of  the  law,  is  next  illustrated,  deferring  for  the  present 


VI  PREPACK. 

that  branch  of  the  subject  which  involves  tlio  law  of  Prescrip- 
tion, and  which  falls  to  bo  considered  in  a  subsequent  part  of 
the  Work. 

Having  thus  disposed  of  Land  Rights  Absolute,  the  Trans- 
mission of  Land  in  Security  is  next  illustrated,  under  the  heads 
of  Infeptment  in  Security,  and  Absolute  Disposition  with 
Back-Bond.  At  this  point  the  present  volume  terminates, 
leaving  for  subsequent  illustration  the  important  subjects  of 
Reserved  Rights  in  the  Transmission  of  Land,  Personal 
and  Real,  Accretion,  Prescription,  and  Succession. 

One  feature  of  the  present  Volume  is  the  examples  it  con- 
tains of  Roman  Conveyancing,  as  well  in  its  earlier  as  in  its 
later  periods,  selected  from  the  works  of  Brissonius,  Mappei, 
and  Marculpus.  These  examples  will  be  found  appended  to 
the  Sections,  Recording  of  Sasine,  Confirmation,  and  Resig- 
nation IN  Pavorbm. 


Edinburgh,  Decettiber  1850. 
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IN  THE 
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Infeftment  taken  upon  an  indefinite  Precept  in  a  Deed  containing  an 
Obligation  to  infeft  hy  a  double  manner  of  holding  is  base  umtil 
confirmed;  but  when  confirmed,  becomes  public. 

I,— THE  BISHOP  OP  ABERDEEN  v.  THE  VISCOUNT  OP  KENMURE. 

The  Bishop  of  Aberdeen  pursued  a  poinding  of  the  ground  ^"'7 1^»  i^^- 
of  the  Baroni^  of  Kenmure  and  Kirkraichael,  the  property  of  Nabrativk. 
the  defender,  upon  an  infeftment  of  annualrent. 

Pleaded  fob  the  Defender. — The  annualrent  was  in  non-  Aboomkit  for 
entry  by  the  decease  of  the  Lord  Whitekirk,  who  was  infeft 
therein  upon  a  precept  relative  both  to  the  infeftment  from  his 
author  a  se  et  de  se,  which  not  being  confirmed  in  Whitekirk's 
life,  the  Bishop's  retour  should  have  retoured  the  annualrent  as 
being  in  the  hands  of  Kenmure  by  non-entry,  and  not  in  the 
hands  of  the  King,  who  was  not  Whitekirk's  superior  till  the 
confirmation. 


Pleaded  for  the  Pursuer. — Sasines  upon  precepts  relating:  argument  foe 
to  infeftments  both  public  and  base,  are  always  applicable  to 
either  infeftment  as  the  party  infeft  pleases  ;  and  when  a  con- 
firmation supervenes,  the  right  becomes  public,  holden  of  the 
superior,  and  the  confirmation  perfects  the  sasine  from  the  date 
of  the  sasine, — so  that  the  confirmation  being  before  the  Bishop's 

A 
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BiflHOPOp    retour,   the  annualrent  was  rightly  retoured  as  iu  the  king^s 
Aberdeen    y^^j^^^  ^jjj  Kenmure  was  never  superior. 

Kenmurb. 


1680.  The  Lords  found, — "  That  if  Whitekirk  had  taken  infeftraent 

July  15, 1680.  expressly  to  be  holden  of  his  author  or  successor,  the  annualrent 
Stair's  Deci-    would  havo  been  in  non-entry  till  the  confirmation  ;  but  the 

Bions,  vol.  II.  p..  ,  1.11  11     •/•ft 

786.  sasme  being  applicable  to  both  mfeftments  a  se  et  de  se,  that 

the  application  made  by  the  confirmation  did  exclude  the  non- 
entry,  and  perfected  the  sasine  in  favour  of  a  se  from  the  date 
of  that  sasine/' 

Powntainhaii,  The  judgment  of  the  Court  is  thus  given  by  Fountainhall, — 
"  The  Lords  found,  If  the  charter  of  confirmation  be  a  charter 
a  me  to  be  holden  of  the  granter's  superior,  then  the  confirma- 
tion is  drawn  back  to  the  date,  and  stops  the  non-entry  so  as 
to  exclude  Kenmure ;  but  if  the  charter  was  de  me^  then  the 
confirmation  does  not  ^op  the  non-entry,  for  the  confirmation 
of  a  charter  de  me  excludes  only  the  king  from  the  casualty  of 
recognition,  but  not  from  non-entry/' 


MS.  M.  8012. 


II.— BELLENDEN  v.  KER'S  TRUSTEES. 

June  17, 1826.  In  1803,  John  Duke  of  Roxburgh  executed  a  trust-disposition 
Nabbativb.  *^^  ^^Q^  of  settlement  in  favour  of  trustees,  appointing  them 
to  dispose  of  the  residue  of  his  lands  in  favour  of  such  persons, 
or  for  such  uses  and  purposes,  as  he  might  direct  by  any  writing 
executed  by  him  for  that  eflFect.  In  March  1804,  he  executed  ^ 
a  deed  of  instructions,  but  died  on  the  following  day. 

His  sisters,  the  Ladies  Essex  and  Mary  Eer,  being  desii-ous 
to  set  aside  this  deed  of  instructions,  executed  a  trust-bond  for 
£100,000,  in  favour  of  the  Earl  of  Winchilsea,  with  a  view  of 
making  up  titles  by  adjudication.  In  virtue  of  this  trust-bond 
a  decree  of  adjudication  was  pronounced  in  favour  of  Lord 
Winchilsea.  They  also  brought  an  action  of  reduction  against 
the  Duke's  trustees  of  the  deed  of  instructions  on  the  head  of 
deathbed  ;  and  in  this  action  they  succeeded.  They  also  ob- 
tained from  Lord  Winchilsea  a  conveyance  of  the  adjudication 
on  the  trust-bond,  and  to  the  lands  contained  in  it,  but  during 
their  lives  nothing  farther  was  done  upon  it. 


IXPEFTMENT.  tl 

In  1815,  Mr.  Wauchope,  the  only  accepting  trustee  of  the    npj.LKNmw 
Duke  of  Roxburgh,  conveyed  to  the  Ladies  Ker  the  lands  con-   rKR'H^nr^- 
tained  in  the  trust-disposition  granted  by  the  Duke.     The  con-        '^^^' 
veyance  contained  an  obligenient  to  infcft  cither  a  me  or  de  me^       ^^25. 
and  also  a  procuratory  and  precept,  on  the  latter  of  which  in- 
feftment  was  taken  by  both  the  Ladies  Ker.     Lady  Mary  Kcr 
died  without  executing  any  settlement.    Upon  her  death,  Lady 
Essex  was  served  heir  in  general  to  her,  and  thereafter  expede 
a  charter  of  resignation  on  the  procuratory  contained  in  the 
disposition  by  Mr.  Wauchope,     The  charter  also  included  a 
confirmation  of  the  trust-deed  granted  by  the  Duke  in  favour  of 
Mr.  Wauchope,  and  of  his  infeflment  under  it ;  and  upon  this 
charter  Lady  Essex  was  infeft.     Lady  Essex  thereafter  exe- 
cuted a  trust-conveyance  in  favour  of  Lord  Winchilsea  and  Sir 
Robert  Vaughan,  by  which  she  made  over  to  them  all  her  pro- 
perty, heritable  and  moveable. 

On  the  death  of  Lady  Essex  her  trustees  charged  her  heirs- 
at-law,  who  were  heirs-portioners,  to  enter  heirs  in  special  to 
her,  and  raised  an  action  of  constitution  against  them,  conclud- 
ing that  they  should  be  ordained  to  make  up  titles  to  the  lands 
which  had  been  vested  in  her,  and  convey  them  to  her  trustees. 
They  thereafter  obtained  a  charter  of  adjudication  proceeding 
on  the  decree  of  adjudication  formerly  obtained  against  Mr. 
Wauchope  ;  and  on  this  charter  they  were  infeft. 

The  heirs-at-law  having  obtained  themselves  infeft  as  heirs- 
portioners  of  line  of  Lady  Essex,  they  were  infeft  on  a  precept 
.  frora  Chancery.  They  then  granted  a  precept  of  dare  constat 
in  &vouM^  themselves,  as  heirs-portioners  of  line  of  Lady 
Mary  Kerp[n  the  dominium  utile  of  the  half  of  the  lands  which 
had  belonged  to  her. 

A  competition  then  arose  between  them  and  the  trustees  of 
Lady  Essex  Ker,  regarding  the  right  to  this  half  of  the  lands. 
The  competition  depended  on  ..the  question.  Whether  the  pro 
indiviso  half  of  the  dominium  utiie  of  the  lands  conveyed  by  Mr. 
Wauchope  had  been  feudally  vested  in  Lady  Mary  by  her  infeft- 
ment  on  the  indefinite  precept  in  Mr.  Wauchope's  disposition  ? 
If  it  was  80  vested  it  was  still  in  hcereditate  jacente  of  Lady 
Mary  ;  and  therefore,  not  having  been  taken  up  by  the  general 
service  expede  by  her  sister,  belong  to  Lady  ]\f  ary's  hcirs-at-law. 
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Bkllkndih       Pleaded  for  the  Trustees. — The  infeftmcnt  on  the  iude- 

■p. 
Kjce'sTeu^.  finite  precept  in  Mr.  Wauchope's  disposition  was  taken  with 

""•  no  intention  of  completing  a  base  fee  in  the  persons  of  the 
1826.  Ladies  Ker,  but  with  the  exclusive  purpose  of  holding  it  as  a 
Trumww^  ^public  infeftmenty  to  be  confirmed  as  such,  and  to  form  a  title 
holding  of  the  Crown  alone.  The  infeftment  taken  was  only  an 
inchoated  title  stopped  in  its  progress  by  the  death  of  Lady 
Mary  Ker,  and  which  there  was  no  occasion  to  annul,  but  only 
to  leave  uncompleted  and  abandoned,  in  order  to  prevent  any 
efiFect  destructive  to  the  other  titles  truly  meant  to  be  completed. 
Had  the  precept  in  Mr.  Wauchope's  disposition  been  only  a 
public  precept,  the  infeftment  taken  upon  it  would  have  been 
only  an  inchoated  title,  which,  left  uncompleted,  would  have 
been  a  nonentity  in  feudal  law,  and  Lady  Mary,  or,  after  her 
death.  Lady  Essex,  would  have  been  entitled  to  abandon  it, 
and  to  complete  a  title  by  resignation.  The  same  consequence 
ought  to  follow  the  infeftment  taken  on  the  indefinite  precept, 
if  it  be  certain  that  the  proceedings  on  that  warrant  were  taken 
solely  for  the  purpose  of  completing  a  public  holding. 

In  the  case  of  a  purchaser,  the  double  manner  of  holding 
with  an  indefinite  precept,  is  intended  to  enable  the  purchaser 
to  complete  his  feudal  title  instantly,  and  so  prevent  all  disap- 
pointment or  insecurity  from  competitors.  The  interest  of  the 
purchaser  to  complete  a  feudal  title  immediately  is  so  manifest 
that  there  is  no  room  for  imagining  any  other  purpose  in  tak- 
ing the  infeftment  than  to  make  a  base  holding,  to  serve  as  the 
means  of  security  in  the  interim,  and  with  the  design  of  its 
being  afterwards  completed  into  a  public  one.  In  making  up 
a  progress  of  titles  in  the  person  of  an  heir  the  case  is  different. 
The  same  necessity  for  interim  security  by  an  immediate, 
though  imperfect,  feudal  title  does  not  occur.  There  is  no  com- 
petitor to  be  dreaded.  The  only  supposable  design  of  an  heir 
must  be  to  complete  the  progress  of  titles  so  as  to  take  up  the 
whole  estate  as  it  stood  in  the  person  of  his  ancestor.  Consist- 
ently with  this  view,  infeftment  might  be  taken  on  the  indefinite 
precept  without  the  least  intention  of  completing  a  base  fee, 
but  with  the  sole  design  of  having  it  confirmed,  and  so  com- 
pleted as  a  public  holding.  The  obUgation  to  give  a  double 
holding  conferred  no  more  than  an  option  to  consider  the 
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sasine  as  either  public  or  base.     But  there  is  no  necessity  to    Bkllkndiw 
hold  it  a  base  fee,  when  it  is  obvious  that  the  intention  in  tak-    ker's'tbus- 
ing  sasine  must  have  been  merely  to  have  it  confirmed,  and       "'^' 
thereupon  a  complete  title  vested  as  a  public  right.     Where        ^^26. 
there  is  no  act  to  stamp  a  special  character  on  the  sasine,  an 
election  ought  not  to  be  inferred  which  would  be  injurious  to 
the  party,  or  which  would  involve  a  destruction  of  his  inten- 
tion in  the  disposition  of  his  property. 

If  there  had  been  any  occasion  for  an  immediately  operative 
mfeflment — ^if,  for  example.  Lady  Mary  Ker  had  proceeded  to 
borrow  money  by  heritable  bond,  such  an  act  would  at  once 
have  characterized  the  infeftment  as  a  base  one.  But  there  is 
nothing  to  evince  her  election  to  constitute  a  base  fee.  The 
conveyancers,  therefore,  who  completed  Lady  Essex  Ker's  titles, 
proceeded  correctly,  not  by  altering  the  nature  and  constitution 
of  Lady  Mary's  estate  as  it  stood  in  her  person,  nor  by  annul- 
ling, or  holding  as  null,  a  right  which  had  already  been  consti- 
tuted, but  by  proceeding  to  complete  in  another  course  that 
public  title  which  her  death  interrupted  them  in  completing 
according  to  the  mode  originally  planned  by  public  sasine  and 
confirmation,  but  which,  as  being  inchoatedy  they  might,  when 
they  pleased,  abandon. 

Pleaded  for  the  Heirs-at-Law. — The  doctrine  maintained  ^boumkht  fob 
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by  the  other  party  is,  that  when  a  person  takes  infeftment  upon 
a  disposition  containing  an  obligation  to  infeft  a  me  vel  de  me^ 
the  infeftment  must  be  presumed  to  be  intended  to  be  a  public 
infeftment,  unless  some  positive  evidence  is  brought  of  an  in- 
tention to  construe  it  as  a  base  infeftment.  This  doctrine  rests 
on  an  entire  misconception  of  the  true  sense  in  which  a  disponee  is 
said  to  have  the  option  of  construing  the  sasine  taken  indefinitely 
on  the  precept  a  me  et  de  m£  in  the  most  advantageous  way 
for  himself.  The  obvious  meaning  of  this  form  of  expression  is, 
that  the  sasine  shall  be  construed  as  constituting  a  base  right 
untU  confirmation, — in  other  words,  that  it  of  itself  completed  a 
good  base  right  as  on  the  precept  de  me;  while,  on  the  other 
hand,  as  soon  as  confirmation  takes  place,  it  is  construed  as 
having  been  a  sasine  on  the  precept  a  me,  and  consequently 
capable  of  being  rendered  public.     But  it  is  an  absolute  abuse 
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Bellbndkh  of  terms  to  say  that  the  sasiue  is  ever  construed  as  having  been 
Kick's  Tau»-  null,  OF  that  it  evoF  could  be  for  the  benefit  of  the  dispouee  so  to 
construe  it.  The  option  of  the  disponer  lies  in  construing  it  either 
as  a  base  or  as  a  public  right ;  and  the  only  evidence  of  his 
adoption  of  the  latter  construction  is  his  applying  to  the  su- 
perior for  confirmation.  When,  therefore,  a  disponee  infefb 
on  the  precept,  instead  of  confirming,  proceeds  to  execute  the 
procuratory,  so  far  from  declaring  his  former  sasine  to  be  a 
public  right,  he  does  directly  the  reverse.  By  declining  to 
confirm,  he  clearly  intimates  his  intention  to  construe  it  as  a 
base  right ;  and  if  he  afterwards  executes  the  procuratory,  the 
necessary  presumption  of  law  is,  that  it  was  his  intention  to 
keep  the  property  and  superiority  distinct  in  his  own  person. 

Judgment,  The  Court  "  Preferred  the  heirs-of-Une  of  the  deceased  Lady 

Mary  Ker  to  the  fund  in  medioy  and  to  this  judgment  they 
afterwards  adhered." 

The  Court  held,  Firsty  That  a  feudal  right  to  the  property 
had  been  constituted  in  favour  of  Lady  Mary  by  the  infeftment 
on  Mr.  Wauchope's  precept — that  Lady  Essex  had  not  adopted 
the  proper  means  to  vest  it  in  her  person — and  that  it  remained 
in  hcereditate  jacente  of  Lady  Mary  till  taken  up  by  the  heirs- 
portioners  ;  and.  Second,  That  the  adjudication  had  been  aban- 
doned by  reverting  to  the  title  of  Mr.  Wauchope. 
Opihions.  Lord  Balgray  observed, — "  Observe  the  situation  in  which 
Lady  Mary's  title  stood.  By  the  adjudication,  she  had  a  per- 
sonal right  to  the  lands.  By  Mr.  Wauchope's  disposition,  with 
procuratory  and  precept,  she  could  make  up  titles  so  as  to 
create  either  a  public  or  a  base  right.  She  resorted  to  the 
latter.  Sasine  was  taken  upon  the  precept,  and  consequently 
she  was  feudally  vested  in  the  fee  of  the  dominium  utile.  Now, 
it  is  an  undoubted  rule  of  feudal  law,  that  unless  proper  means 
are  adopted  to  take  an  infeftment  out  of  a  person  who  has  been 
feudally  vested,  the  property  will  remain  in  hcereditaie  jacente. 
But  what  did  Lady  Essex  Ker  do  1  She  got  a  general  service, 
which  it  will  not  be  pretended  could  take  the  feudal  fee  out  of 
Lady  Mary.  It  no  doubt  conveyed  to  her  Lady  Mary's  right  to 
the  procuratory  and  to  the  adjudication  ;  and  in  virtue  of  the 
procuratory  she  might  have  resigned  ad  remaneniiam  in  her 
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own  hands,  or  expede  a  charter  on  the  adjudication,  and  got  Bkllekde!? 
herself  infeft  ;  but  she  neither  did  the  one  nor  the  other.  The  krr*8  trus- 
question  therefore  is,  Where  was  the  feudal  fee  when  Lady  Essex 
died ;  was  it  in  her,  or  in  hrereditate  jacente  of  Lady  Mary  ? 
If  in  Lady  Essex,  then  it  belongs  to  her  trustees.  If  not,  then 
it  remained  in  kcBreditate  jacente  of  Lady  Mary,  and  belongs  to 
her  heirs.  Now,  it  is  impossible  to  hold  that  the  fee  was  trans- 
mitted to  Lady  Essex,  because  the  general  service  could  not 
have  that  eflFect.  If  so,  then  it  remains  in  hcereditate  jacente  of 
Lady  Mary  ;  and  consequently  as  the  respondents  are  lier  heirs, 
they  are  preferable  to  the  trustees  of  Lady  Essex.  There  is  no 
doubt  some  difficulty,  from  the  respondents  having  served  heirs 
to  Lady  Essex.  But  as  that  was  for  a  particular  purpose,  I 
think  the  service  might  be  reduced,  and  that  a  reduction  is 
necessary.  I  may  also  observe,  that  I  do  not  concur  in  Mr. 
Robert  Bell's  doctrine,  founded  on  by  the  trustees." 

Lord  Gillies  observed, — "  I  think  Mr.  Bell's  doctiine  is  satis- 
factorily answered  in  the  respondents'  information.  On  the 
first  part  of  the  case  I  have  no  difficulty.  There  were  two 
separate  estates  created,  in  one  of  which  Lady  Mary  was  infeft, 
and  Lady  Essex  in  the  other.  My  difficulty  chiefly  is,  as  to 
whether  an  adjudication  in  implement  might  not  be  led  against 
the  respondents.  In  regard  to  the  first  part  of  the  case,  the 
ladies  had  two  different  titles  to  the  estate, — one  founded  on 
the  adjudication,  and  the  other  on  the  disposition  from  Mr. 
Wauchope.  On  the  adjudication  nothing  followed  ;  but  on  the 
disposition  infeftment  was  taken.  Lady  Mary  died,  and  Lady 
Essex  obtained  a  general  service  to  her.  This  no  doubt  carried 
the  persona]  right  to  the  adjudication  and  to  the  procuratory  in 
Mr.  Wauchope's  disposition  ;  but  it  could  not  take  the  feudal 
fee  out  of  Lady  Mary,  and  therefore  it  remains  in  hcereditate 
jacente  of  her.  Lady  Essex  then  grants  a  disposition  to  trus- 
tees ;  but  as  the  fee  remained  in  hcereditate  jctcente  of  Lady 
Mary,  Lady  Essex  could  have  no  title  to  convey  it  to  them.  It 
18  said,  however,  that  she  conveyed  the  personal  right  under  the 
adjudication  ;  and  there  can  be  no  doubt  that,  if  she  had  thought 
fit,  she  might  have  made  up  a  good  title  under  the  adjudica- 
tion ;  but  she  did  not  do  so,  and  her  trustees  have  no  right 
except  through  her  ;  so  that  if  she  had  no  right  vebled  in  her, 
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Bbllehdeh    it  is  impossible  that  her  trustees  can  have  any.     There  is,  how- 

Kir's  tbus-  ovof,  some  diflSculty  arising  from  the  respondents'  service,  but 

"^       this  may  be  obviated  in  the  way  suggested  by  Lord  Balgray/' 

1826.  rjijjg  trustees  having  appealed  to  the  House  of  Lords,  **  It 

junTiT,  1826.  was  Ordered  and  Adjudged,  that  the  interlocutor  of  the  1 7th 

January  be  altered,  by  adding  after  the  words  *  in  medio*  these 
words— ^  so  far  as  the  same  is  constituted  of  the  rents  arising 
firom  Lady  Mary  Ker's  pro  indiviso  half  of  the  lands  conveyed 
to  her  and  Lady  Essex  Ker  by  Mr.  Wauchope's  disposition.* 
And  it  is  farther  Ordered  and  Adjudged,  that,  with  this  altera- 
tion, the  said  interlocutor,  and  the  interlocutor  of  6th  June 
1823,  also  complained  of,  be  affirmed.*' 
OnsnoHs.  LoRD  GiFFORD  observed, — "  It  was  contended  that,  assuming 
that  the  title  was  thus  properly  made  up  by  the  Ladies  Essex 
and  Mary  Ker,  and  that  they  had  no  right  to  revert  to  the 
other  title  under  the  adjudication,  still,  what  took  place  after 
the  death  of  Lady  Mary  had  the  effect  of  consolidating  the 
dominium  directum  and  the  dominium  utile  of  the  estate,  and 
that  therefore  it  was  competent  for  Lady  Essex  to  dispose  of 
that  property  as  she  did,  and  that  her  trustees  are,  upon  her 
death,  consequently  entitled  to  it.  Now,  my  Lords,  I  appre- 
hend there  is  nothing  more  clearly  established,  than  that  a 
general  service  takes  no  feudal  right  out  of  the  ancestor ;  and 
that  if  a  person  so  serving  dies  without  entering  by  special 
service,  the  general  service  has  no  operation  to  carry  away  the 
estate  from  the  heirs  of  the  party  to  whom  that  person  is 
served  heir  by  general  service.  Indeed  I  do  not  find  that  dis- 
puted in  this  case. 

"  My  Lords,  I  think  as  little  can  it  be  disputed,  that  by  the 
conveyance  from  Mr.  Wauchope,  and  by  the  infeftment  taken 
upon  it  by  Lady  Mary  Ker,  the  feudal  title  in  the  dominium 
utile  was  completed  by  Lady  Mary  Ker  to  the  pro  indiviso  half 
of  the  lands  contained  in  the  disposition ;  and  I  cannot  do  bet- 
ter on  this  occasion  than  to  refer  to  that  passage  in  Mr.  Erskine, 
(2.  7.  1 6,)  which  has  been  referred  to  in  this  discussion,  explain- 
ing this  part  of  the  service.  He  says — *  By  the  more  common 
style  of  dispositions,  the  disposer  grants  an  obligation  to  infeft;, 
and  a  precept  of  sasine,  both  a  ms  and  de  unSy  in  the  option  of 
the  disponer,  and  sasine  is  generally  taken  upon  such  disposi- 


INFEFTMENT.  9 

tions  indefinitely,  without  specially  referring  to  either  of  the    Bklwhdew 
two  precepts/     That  is  the  case  here.     *  In  that  case,  the  law   Kir'b  Tbu&. 

which  construes  the  sasine  in  the  manner  most  beneficial  to  the      L 

disponee,  who  has  the  right  of  option  to  ascribe  it  to  either  of 
the  two  kinds,  considers  it  as  a  sasine  de  me^  or  base  right ; 
because,  if  it  were  accounted  a  public  right,  it  would  be  inef- 
fectual till  the  superior's  confirmation ;  but  if  the  superior  after- 
wards confirmed  the  right,  it  is  held  from  that  period  as  if  it 
had  been  from  the  beginning  a  public  right :  see  July  15, 1680, 
Bishop  of  Aberdeen.     It  is  universally  agreed,  that  a  right 
which  only  holds  base  of  the  grantor,  is  not  by  the  superior's 
confirmation  rendered  public,  so  as  to  make  the  grantee,  whose 
right  is  confirmed,  immediate  vassal  to  the  superior  confirming ; 
for  the  superior's  confirmation  of  base  rights  is  intended  for  pur- 
poses quite  different'     Then  he  says — '  It  is  to  the  difference 
here  stated  between  base  and  public  rights,  that  the  frequent 
use  of  base  rights  in  our  practice  has  been  owing ;  for  many 
purchasers  avoid  taking  a  pubhc  infeftment,  not  chiefly  to  avoid 
the  expense  of  conformation,  but  the  better  to  secure  their 
purchase ;  because  a  purchaser,  by  accepting  a  public  right 
from  the  disponer,  which  is  not  effectual  till  it  be  confirmed  by 
the  superior,  was  in  danger  of  being  excluded  by  a  sasine  taken 
before  his,  upon  a  base  right  in  the  person  of  another.'     And, 
my  Lords,  I  apprehend,  not  only  from  what  I  have  collected  in 
the  discussion  of  this  cause,  but  also  from  the  general  informa- 
tion on  the  law  of  Scotland  which  I  have  been  able  to  gain,  that 
is  considered  as  the  established  law  of  Scotland  as  applicable  to 
dispositions  of  this  nature,  and  that  the  laying  down  a  contrary 
principle  would  go  to  unhinge  the  law  of  Scotland  in  this  respect. 
"  My  Lords,  upon  this  part  of  the  case  I  think  that  the  ad- 
mission which  has  been  made  by  the  appellants  themselves,  in 
some  of  these  printed  papers,  certainly  shows  that  the  decision 
of  the  Court  of  Session  is  a  right  decision.     They  say,  in  the 
additional  petition  presented  to  the  Court  of  Session — '  The 
petitioners  are  wilUng  to  admit,  that  if  there  had  been  occasion 
here  for  an  immediately  operative  infeftment — had  they,  for 
example,  proceeded  to  borrow  money  by  heritable  bond,  such 
an  act  would  at  once  have  characterized  the  infeftment  as  a 
base  one ;  and,  upon  the  principle  as  already  explained,  would 
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Bbllk-ndeh  ho^yg  aflForded  a  fair  ground  to  infer,  that  the  alternative  title 
Kre's  Trus-  by  adjudication  was  intended  to  be  abandoned/  Now  this  ad- 
mission is  a  very  important  one,  as  it  applies  as  well  to  the 
eflFect  of  the  adjudication  and  title,  which,  as  it  is  contended,  it 
is  competent  for  these  ladies,  or  those  representing  them,  to 
make  up,  as  with  respect  to  the  effect  of  the  proceedings  by 
Lady  Essex,  after  the  death  of  Lady  Mary,  on  the  disposition 
of  Mr.  Wauchope. 

"  My  Lords,  in  a  subsequent  passage  the  same  admission  is 
repeated.  *It  is  admitted,  that  had  the  precept  in  Mr. 
Wauchope 's  disposition  been  a  public  precept,  or  had  there  been 
no  alternative  obligation  to  infeft  de  me  and  a  me,  this  last 
would  have  been  the  consequence  of  the  sasine  in  the  persons 
of  Ladies  Mary  and  Essex  ;  it  would  only  have  been  an  in- 
choated title,  which,  left  uncompleted  by  confirmation,  would 
have  been  a  mere  nonentity  in  feudal  law/  Now,  my  Lords, 
although  the  admissions  of  a  party,  if  he  has  made  them  under 
a  mistake,  are  of  little  weight,  yet  I  apprehend,  in  this  case, 
those  admissions  were  made  consonant  to  the  laws  of  Scotland ; 
and,  as  it  seems  to  me,  those  admissions,  independently  of  that 
which  I  have  taken  the  liberty  of  stating  to  your  Lordships, 
show,  that  in  this  case  it  must  be  considered  that  the  feudal 
title,  the  base  fee,  was  completed  in  Lady  Mary  Ker  ;  and  if 
so,  I  apprehend  the  consequence  inevitably  follows,  that  the 
general  service  which  Lady  Essex,  on  the  death  of  her  sister, 
took  out,  could  not  carry  that  base  fee  which  was  vested  in 
Lady  Mary  ;  but  the  property  must  go  to  the  heirs-portioners, 
the  respondents  in  this  case." 


1.  "  Infeftment  or  Infeudatio 
signifieth  the  act  constitutive  of  a 
fee,  as  its  etymon  indicateth;  so 
also  investiture  is  the  same,  more 
metaphorically,  as  we  are  said  to 
be  invested  or  indued  with  any 
right,  as  men  are  covered  with  a 
garment  or  cloak,  and  denuded 


and  divested  thereof,  when  it  is 
extinct  or  transmitted ;  so  both 
infeftment  and  investiture  signify 
the  writs,  which  are  evidents,  sig- 
nifying the  acts  constituting  the 
fee ;  and  these  are  two,  the  disposi- 
tive will  of  the  superior,  and  his 
delivery  of  possession  by  himself. 
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or  his  bailie  in  his  name,  to  the 
vassal,  or  his  procurator  or  attor- 
ney."—Stoir,  2,  3,  12. 

2.  "  Charters,  or  other  writs  in 
place  of  charters,  though  they  do 
never  so  fully  comprehend  the  dis- 
positive will  of  the  superior,  yet 
they  never  become  a  real  right  till 
they  be  completed  by  seisin,  which 
imports  the  taking  of  possession ; 
for  seisin  and  seizure  are  from  the 
same    original,    signifying  laying 
hold  of,  or  taking  possession  and 
disseising  is  dispossession.    Before 
the   solemnity  of  instrpments   of 
sasine  was  introduced,  to  accom- 
plish the  real  right  of  fees,  posses- 
sion was  necessary  to  be  joined  to 
the  disposition.      This  possession 
might  either  be  natural,  by  actual 
inhabitation,  manuring  or  stocking 
of  the  ground  positiane  sedium ;  or 
might   be  civil,  by  uplifting  the 
fruits  and  duties ;  or  it  might  be 
symbolical,   posUione  pedum^    by 
entering  upon  the  lands  as  vassal, 
upon  the  superior's  warrant.    But 
if  this  symbolical  possession  were 
retenta    posaessione   naturali,    the 
superior  disponing  to  another,  who 
first  attained  the  natural  posses- 
sion, he  would  have  been  preferred 
to  the  symbolical   possession,   as 
being  suspect  and  simulate  reten- 
ta possessiatie.    Therefore,  till  the 
time  of  Sang  James  I.,  by  whom 
the  solemnity  of  seisins,  by  the  in- 
strument of  a  notary,  was  intro- 
duced from  England,  any  charter, 
disposition,  or  precept,  from  a  su- 
perior to  a  vassal,  mentioning  his 
heirs,  or  an  heritable  right,  with 
true  and  real  ])Ossession,  was  suf- 
ficient to  complete  the  fee.     But 
King  James  I.,  having  been  long 


detained  in  England,  being  taken 
in  his  voyage  going  to  France,  did 
thence  bring  in  the  solemnity  of 
seisins,  by  the  instrument  of  a  no- 
tary, about  the  year  1430.*' — Stotr, 
2,  3,  16.  Erskine,  however,  ob- 
serves,— "  Craig  conjectures  that 
instruments  of  sasine  were  not  used 
in  Scotland  till  the  return  of  James 
I.  frt>m  England ;  but  many  sasines 
are  yet  extant,  dated  about  the 
beginning  of  that  century,  before 
his  return,  the  style  of  which  dif- 
fers little  from  the  present.'** — ^JSr- 
skiney  2,  3,  34.  An  instrument  of 
sasine,  dated  Nov.  10,  1400,  is 
given  by  Mr.  Erskine,  in  the  Ap- 
pendix to  his  work. 

3.  "  After  instruments  of  seisin 
became  in  use,  they  were  not  only 
sustained  as  the  mean  of  probation, 
that  possession  or  seisin  was  given 
or  taken,  but  they  were  the  neces- 
sary solemnities  to  accomplish  the 
right,  which  could  not  be  supplied 
by  any  other  means  of  probation. 
Though  the  superior,  with  a  thou- 
sand witnesses,  should  subscribe 
all  the  contents  of  a  seisin,  it  would 
be  of  no  effect  to  make  a  real  right 
without  the  attest  of  a  notary.  In 
which  sense  the  vulgar  maxim  is 
to  be  understood — nulla  sasina 
NULLA  TERRA,  which  is  not  only 
necessary  to  the  first  vassal,  but 
must  be  renewed  to  all  his  heirs 
and  successors." — Stair y  2,  3,  16. 

4.  ^^  Infeftments  holden  of  sub- 
jects not  being  passed  upon  the 
granter  s  resignation  by  the  supe- 
rior, or  tlie  superior's  confirmation, 
or  by  his  obedience  upon  decreets 
of  apprising  or  adjudication,  are 
called  base  infeftments,  and  private 
infeftments,  because  they  proceed 
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in  a  more  private  and  ignoble  way, 
being  done  by  the  granter  and  re- 
ceiver thereof,  without  the  inter- 
position of  the  superior,  and  were 
latent  rights  before  the  act  for  re- 
gistration."— Stair y  2,  3,  27. 

5.  ^^  Infeftments  were  esteemed 
private,  latent,  and  simulate,  reteiv- 
ta  possessionem  when   the   person 
infeft  was  not  put  in  possession, 
the  infeftment   passing  only  be- 
tween the  disponer  and  the  person 
infeft;  but  if  the  infeflment  did 
proceed  from  the  disponer^s  supe- 
rior, by  resignation  or  confirma- 
tion, then  the  presumption  of  simu- 
lation for  wan  t  of  possession  ceaseth, 
because  superiors  use  not  to  grant 
such  infeftments  but  upon  compo- 
sitions.   And  therefore  infeftments 
granted  by  the  disponer's  superior 
were  called  public  infeftments,  and 
were   efiectual  from  their   dates. 
But  the  private  or  base  infeftments 
were   not  effectual,  till  the   pre- 
sumption   of   simulation    ceased, 
either  by  natural  possession,  or  by 
uplifting  maills  and  duties,  or  by 
processesfor  obtaining  these  duties, 
for  thereby  also  the  presumption  of 
simulation  was  excluded  by  strong- 
er presumption — that  the  disponer 
would  not  suffer  his  tenants  to  be 
distressed  upon  a  simulate  infeft- 
ment." — Stoir,  Appendixy  p.  788. 
6.  ^^  Albeit  all  infeftments  might 
have  been  accounted  public,  and 
neither  private  nor  simulate  after 
the  Act  1617,  c.  16,  ordaining  all 
seisins  to  be  registered  in  manner 
expressed  in  that  Act,  and  declar- 
ing all  seisins  not  so  registered  to  be 
null,  that  not  only  the  purchasers, 
but  all  creditors,  might  know  the 
condition  of  their  debtors,  as  to 


their  rights  of  lands  or  annual- 
rents,  which  are  the  chief  grounds 
of  credit;  so  that  no  infeftment 
registered  in  public  registers,  pa- 
tent to  all  the  lieges,  should  after 
the  registration  have  been  account- 
ed private  or  latent,  nor  was  pos- 
session thereby  necessary  to  accom- 
plish it :  yet  the  Act  for  registra- 
tion of  seisins,  not  having  at  first 
attained  its  full  effect,  the  distinc- 
tion of  public  and  private  infeft- 
ments was   continued   until    this 
time,  and,  accordingly,  purchasers 
and  creditors  acted  and  rested  upon 
the  difference  of  public  and  base 
infeftments ;  and  therefore  a  Sta- 
tute could  not  justly  be  extended 
to  infeftments  already  taken,  so  that 
this  Statute  now  passed  doth  only 
extend  to  infeftments  and  seisins  to 
be  taken  hereafter.   But  it  statutes, 
that  in  all  actions  and  competitions 
of  infeftments,  they  shall  be  valid 
and  preferable,   according  to  the 
dates  of  their  registration,  and  not 
according  to  the  dates  of  the  sei- 
sin ;  because  it  is  the  registration 
which  takes  away  the  presumption 
of  a  base  infeftment  being  private, 
latent,  or  simulate,  whereby  a  base 
infeftment  being  registered  before 
a  public  infeftment,  will  be  pre- 
ferred thereto,  albeit  the  date  of 
the  public  seisin  be  prior  to  the 
date  of  the  base  seisin.'^ 

7.  "  This  Statute  doth  not  take 
off  all  difference  between  public 
and  base  infeftments;  for  infeft- 
ments are  called  base,  not  from  the 
presumption  of  simulation  by  the 
latency  thereof,  but  because  in- 
feftments holden  of  the  disponer^s 
superior  are  higher  and  nearer  the 
infeftments  holden  of  the  King, 
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tban  the  infeftments  koldcn  of  the 
disponer,  these  being  lower,  baser, 
and  further  from  infeftments  holden 
of  the  King,  which  are  the  only 
noble  infeftments,  and  in  respect  of 
which  all  infeftments  holden  of  sub- 
jects are  but  base  infeftments,  not 
only  lower,  but  ignobler,than  those 
holden  of  the  King,  whose  imme- 
diate vassals  only  are  called  vaasalli 
ligiir — Staivy  Appendix,  p.  789. 

8.  A  charter  and  a  disposition 
differ  in  this, — That  a  charter  con- 
stitutes the  relation  of  superior  and 
vassal,  whereas  the  object  of  a  dis- 
position is  to  enable  the  disponer 
to  have  that  relation  constituted, 
but  is  not  itself  intended  to  consti- 
tute such  relation.     For  this  pur- 
pose a  disposition  ought  to  contain 
either  a  precept  a  me,  or  a  procu- 
ratory  of  resignation.     Infcftment 
upon  the  precept,  followed  by  a 
charter  of  confirmation,  will  con- 
stitute the  relation  in  the  one  case, 
and  a  charter  of  resignation,  fol- 
lowed by  infeftment,  will  constitute 
it  in  the  other.    But  infeftment  on 
a  precept  a  me  is  null  until  con- 
firmed.    Such  an  infeftment  does 
not  divest  the  original  vassal.    In- 
feftment on  a  subsequent  precept 
dt  mej  or  upon  a  subsequent  pre- 
cept a  mej  and  confirmed  before 
the  former  infeftment  a  mey  will 
exclude  that  infeftment.     To  en- 
sure immediate  security  to  a  pur- 
chaser, it  was  necessary  that  there 
should  be  two  precepts  and  two 
relative  infeftments,  the  one  a  me 
and  the  other  de  me.     The  infeft- 
ment de  me  secured  the  property 
holding  base  of  the  former  vassal, 
and  the  infeftment  a  me,  when  con- 
firmed, secured  the  superiority.   A 


resignation  of  the  property,  ad  re- 
nianentiamy  into  the  disponee's  own 
hands  as  superior,  consolidated  the 
two  rights,  although  at  one  time 
a  resignation  ad  remanentiam  was 
held  unnecessary  for  that  purpose. 
— See  Consolidatian. 

9.  The  indefinite  precept  was  a 
device  intended  to  obviate  the  ne- 
cessity  of  two   separate  charters 
being  granted  by  a  seller, — the  one 
conveying  the  lands  to  be  held  of 
himself,  the  other  conveying  them 
to  be  held  of  his  superior.     The 
former  practice  is  thus  described 
by   Spottiswood,   in    one    of    his 
Notes  to  Hope's  Minor  Practics : 
"  When,  in  ancient  times,  lands 
were  sold  and  conveyed  from  one 
to  another,   there   was  written  a 
contract  of  alienation,  signed  by 
both  parties,  wherein  the  anallier, 
on  his   part,    obliged   himself  to 
grant  to  the  purchaser  two  distinct 
charters,  each  containing  a  several 
holding,  the  one  called  a  charter 
de  mey  the  other  was  named  a  char- 
ter a  me.     The  first  did  bear  that 
the  lands  sold  were  to  be  holden  de 
mey  Le.y  of  the  disponer,  for  paying 
a  sum  or  piece  of  money,  or  the 
like,  in  name  of  feu-duty,  or  blench 
duty ;  and  in  this   charter  there 
was  a  precept  of  seisin  according- 
ly, whereby  the  purchaser,  when 
infeft,  became  vassal  to  the  anal- 
lier.   This  makes  a  new  feu,  which 
was  formerly  called  a  sub-feuda- 
tion,  and  the  person  who  gets  it 
is  called  valvassor,  or  sub- vassal ; 
We,  in  our  law  language,  term  it 
a  base  infeftment,  from  the  French 
word  basy  i.e.y  below,  inferior,  &c., 
because  it  is  under  another,  and 
the  lands  have  two  superiors,  the 


14 


FEUDAL  INVESTITURE. 


immediate,  i.e.y  the  disponer,  and 
another^mediate,  who  is  the  seller's 
superior.     The  other  holding  is,  a 
me  d£  superiore  meOy  from  the  dis- 
poner,  ue.j  not  of  the  disponer,  but 
to  be  holden  of  his  superior  ;  and 
albeit,  on  this  precept  a  mey  seisin 
may  be  given,  and  an  instrument 
extended ;  yet  that  does  not  estab- 
lish any  right  in  the  lands,  because 
in  all  feus  there  must  be  a  superior 
and  a  vassal,  and  in  this  case  there 
is  neither  of  the  two,  for  the  grant- 
or of  the  precept  has  referred  the 
purchaser  to  his,  the  ancient,  su- 
perior, who  has  not  signified  any 
intention  to  receive  the  buyer  to  be 
his  vassal,  neither  can  he  be  sum- 
marily, by  a  present  charge,  com- 
pelled  thereto ;  wherefore  our  au- 
thor calls  the  seisin  so  taken  an 
infeftment  in  inchoatUmey  sed  non 
in  perfectioney  it  may  also  be  term- 
ed injierij  sed  non  in  factOy  in  (fe^- 
tinatume  et  intentione,  sed  non  in 
acta  et  executione;  but  when  the 
precept,   with  the  instrument  of 
seisin  following  on  it,  is  ratified 
and  confirmed  by  the  superior,  the 
infeftment  is  consummated,    and 
becomes  public,  having  the  same 
force  as  an  infeftment  upon  resig- 
nation, in  the  hands  of  the  supe- 
rior, as  is  declared  in  sec.  13,  h.t., 
with  some  exceptions  set  forth  in 
the  notes  on  that  section.     Both 
these  sorts  of  infeftments,  t.e.,  as 
well  that  on  a  precept  a  me^  as  the 
other  upon  a  charter  of  resigna- 
tion,  are  called  public,  because  in 
ancient  times,  superiors,  who  were 
men  of  large  fortunes,  had  a  for- 
mal well-constituted  Court,  con- 
sisting of  a  bailie,  a  clerk,  and  a 
great  many  suitors,  called  in  our 


old  law  Sectatores  cui-ur,  chosen 
from  among  the  Pares  curiasy  »^., 
the  vassals ;  now  these  snitors  were 
tied  to  constant  attendance  on  the 
Court,  where  they  served  as  an  in- 
quest, which  must  be  snmmoned ; 
and  albeit  this  Court   sat  either 
weekly  or  pro  re  nata ;  yet  there 
were  three  Head-Courts  yearly,  to 
which  all  the  vassals  of  the  barony 
were  bound  to  give  suit  and  pre- 
sence, and  this  attendance  is  a  part 
of  the  reddendo  expressed  in  the 
charter  which  mentions  the  several 
times  of  the  sitting  of  the  Court. 
Now,   anciently,   no  new   vassal, 
neither  heir  nor  singular  successor, 
was  received  till  he  was  brought 
into  the  Court,  where  the  vassal 
produced  either  the  superior's  con- 
firmation of  the  infeftment  a  mey  or 
his  own  charter  of  resignation,  con- 
taining a  precept  directed  to  his 
bailie,  and  demanded  seisin,  &c. ; 
but  before  infeftment  was  given, 
the  new  vassal  took  the  usual  oath 
of  fealty  to  his  superior,  and  got 
his   name  put   upon   the  roll  of 
Court,  after  which  he  was  seised 
in  the  lands.     Now,  all  this  being 
done  and  transacted  publicly,  in 
this  open  and  notorious  manner  in 
the  face  of  the  Court,  gave  to  the 
infeftment  the  epithet  of  public. 
Again,  a  base  infeftment  is  so  call- 
ed private,  because  it  is  given  in  a 
corner,  and  privately,  by  a  new  su- 
perior of  lands,  which  were  not  in 
a  subaltern  feu  before." — Hopis 
Minor      PracticSy      Spottiexoood  s 
Notesy  Title  5,  Section  1. 

10.  In  implement  of  the  obliga- 
tion contained  in  the  contract  of 
sale,  two  separate  charters  were 
granted  by  the  seller,  and  the  pur. 
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cbaser  took  infeftment  on  either  or 
both.     K  he   took   infeftment  on 
both,  the  holding  a  mey  when  con- 
firmed by  the  superior,  evacuated 
the  holding  de  me^  on  the  principle 
that  the  same  fee  could  not  be  held 
at  the  same  time  of  two  superiors. 
According  to  modern  notions  this 
result  could  not  be  effected,  as  by 
taking  infeftment  on  both  charters 
a  mid  superiority  would  be  created, 
the  consolidation  of  which  with  the 
property  would  now  require  a  re- 
signation ad  remanentiam  in   die 
purchaser's  own  hands. — See  Con- 
soUdation.     A  different  doctrine, 
however,  prevailed  in  the  time  of 
Lord  Stair,  who,  in  the  Appen- 
dix to  his  Institutes,  observes — 
"  Where  there  is  a  procuratory  of 
resignation  for  an  infeftment  from 
the  disponer'*s  superior,  and  a  pre- 
cept of  sasine  to  be  holden  of  tlie 
disponer  himself,  albeit  the  pur- 
chaser   takes  infeftment   on  this 
precept,  yet  so  soon  as  he  obtainls 
infeftment  from  tlie  disponer's  su- 
perior, the  infeftment  holden  of  the 
disponer  became  void,  seeing  the 
same  fee  cannot  at  the  same  time 
be  holden  of  different  superiors." 

11.  The  first  case  in  the  text  is 
the  earliest  reported  case  in  which 
the  use  of  the  indefinite  precept  was 
sanctioned  by  the  Court.  It  is  re- 
IK>rted  by  Lford  Stair,  and  is  also 
referred  to  by  him  in  his  Insti- 
tutefl  in  the  following  passage : — 
"It  doth  ofttimes  fall  to  be  doubt- 
ful, whether  a  confirmation  makes 
an  infeftment  public  or  not,  when 
seisin  is  taken  upon  a  precept  of 
seisin  in  a  disposition,  which  dis- 
position contains  obligements  for 
infeftment,  de  sej  ei  a  ««,  by  confir- 


mation ;  but  the  precept  of  seisin 
relates  not  specially  to  either 
obligement,  and  seisin  is  taken 
thereupon,  and  is  afterwards  con- 
firmed ;  the  question  comes,  whe- 
ther this  be  only  a  confirmation  of 
a  base  infeftment,  to  exclude  for-* 
feiture  or  recognition,  or  if  it  doth 
make  the  infeftment  public?  It 
is  constructed  as  a  public  infeft- 
ment, as  was  found,  July  15, 1680, 
Bishop  of  Aberdeen.*'  StoiV,  2,  3, 
28.  Lord  Stair  also  refers  to  the 
case  of  BoTuw^ELL  t?.  Deans, 
June  1687,  where  infeftment  had 
been  taken  both  de  me  and  a  me^ 
and  had  been  confirmed  indefinite- 
ly, and  observes — "  Such  an  in- 
feftment was  found  base  without 
confirmation,  and  public  after ;  so 
that  it  could  not  then  be  made  use 
of  as  from  the  grantor,  but  only  as 
from  the  superior." 

12.  In  the  case  of  the  Lord 
Chancellor  v.  Brown,  Feb.  15, 
1688,  a  purchaser  attempted  to 
make  use  of  an  indefinite  infeft;- 
ment  aa  being  base,  even  after  it 
had  been  confirmed.  On  being 
sued  by  the  superior  for  a  feudal 
casualty,  he  maintained  that  he  was 
entitled  to  impute  his  infeftment  to 
either  a  public  or  a  base  holding 
as  he  chose,  that  he  restricted  it  to 
the  latter,  and  that  the  confirma- 
tion was  therefore  to  be  held  as 
applicable  to  the  case  of  a  base 
fee.  It  was  held,  however,  that  the 
purchaser  had  now  no  election,  and 
that  the  confirmation  must  now  be 
applied  to  the  infeftment  a  me. 

13.  The  import  and  efficacy  of 
the  indefinite  precept  depend  on 
the  obligation  to  infeft,  which  is  a 
remnant  of  the  old  contract  of  sale 
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which  preceded  the  execution  of 
the  two  charters  ahready  referred 
to.  If  the  deed  contains  no  obli- 
gation to  infeft  bj  a  doable  man- 
ner of  holding,  it  is  thought  that  a 
base  fee  will  be  presumed.  "A 
holding  is  necessarily  base  when 
the  deed  contains  a  precept  of  sa- 
sine,  and  no  obligement  to  infeft 
by  double  holdings." — Ross's  Lee- 
iuresy  vol.  ii.  p.  273.  If  the  deed 
specify  one  manner  of  holding 
only,  the  indefinite  precept  will  be 
construed  as  directing  infeftment 
to  be  given  so  as  to  constitute  that 
holding  and  no  other. 

14.  In  EowAND  V.  Campbell, 
June  30,  1824,  the  obligation  in  a 
bond  and  disposition  in  security 
was  to  infeft  in  the  lands  disponed 
"  to  be  holden  from  me,  of  and  un- 
der my  immediate  lawful  superiors 
thereof,  in  the  same  manner  as  I 
hold  the  same  myself."  The  pro- 
curatory  of  resignation  commenced 
thus — "And  for  accomplishing  the 
said  infeftment  by  resignation,  I 
hereby  make  and  constitute,"  &c. 
The  precept  was  indefinite,  and 
commenced  thus — "  Attour  to  the 
end  the  said  Henry  Wardrop  and 
his  foresaids  may  be  immediately 
infeft  and  seised  in  the  said  lands," 
&c.  On  this  precept  sasine  was 
taken,  and  the  instrument  record- 
ed, but  no  confirmation  followed. 
A  second  heritable  bond  and  dis- 
position in  security  was  afterwards 
granted  to  another  party,  the  hold- 
ing of  which  was  a  me  vel  de  me^ 
and  on  which  infeftment  was  also 
taken.  In  a  competition  between 
the  two  creditors,  the  Court  held 
that  the  holding  of  the  first  cre- 
ditor was  public,  and  so  incom- 


plete till  confirmed.  Lokd  Gil- 
lies observed, — "  The  case  rests 
on  clear  principles.  The  charter 
must  state  the  manner  of  holding. 
It  is  only  lately  that  the  indefinite 
precept  has  been  introduced.  Now, 
looking  at  the  charter  in  this  case, 
there  is  only  one  mode  of  holding 
mentioned,  and  the  rule  is  that  the 
precept  must  apply  to  the  species 
of  holding  expressed  in  the  char- 
ter. The  obligation  to  infeft  must 
regulate  the  tenure.  We  must 
read  the  whole  deed  together.  If 
we  read  the  precept  by  itself  we 
cannot  form  a  correct  judgment, 
but  when  we  read  the  whole  deed, 
and  see  the  terms  of  the  obligation 
to  infeft,  I  have  no  difficulty." 

15.  After  this  judgment  had 
been  pronounced,  an  action  was 
raised  against  the  law  agent  who 
had  been  employed  to  prepare  the 
heritable  security,  and  he  was 
found  liable.  On  appeal,  the  judg- 
ment finding  him  liable  was  af- 
firmed, July  14,  1830.  Lord 
GiFFORD  obser^'ed, — "  The  Court 
below  considered,  and  I  think 
properly  considered,  that,  as  the 
instrument  of  sasine  was  in  general 
terms,  it  must  be  construed  in  re- 
ference to  the  terms  of  the  obliga- 
tion ;  and  as  the  terms  of  the  obli- 
gation pointed  out  a  holding  under 
the  superior  lord,  and  under  the 
superior  lord  only,  that  construc- 
tion must  be  put  upon  the  instru- 
ment of  sasine ;  and  that  the  in- 
feftment must  be  considered  an 
infeftment  under  the  superior  lord, 
and  not  being  confirmed,  and  there 
being  no  warrant  from  him,  it  must 
be  held  to  be  defective.  My  Lords, 
I  beff  to  state  that  the  construe- 
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tion  pot  by  the  Coart  of  Semon 
on  this  instrument  is,  in  mj  opi- 
nion, the  right  coQStroction." 

16.  Is  the  case  of  Peebles  c. 
Watson,  December  9,  1S25,  the 
obligation  to  infeft  in  a  bond  and 
disposition  in  security  was  in  these 
terms : — *'  In  which  lands  above 
disponed  I  bind  and  oblige  me  and 
my  foresaids,  apon  my  charges,  to 
infeft  and  seise  the  said  Thomas 
Harkness  and  his  foresaids,  by  two 
infeftments  and  mannera  of  hold- 
ing, and  that  either  by  resignation 
or  confirmation,  or  both,  the  one 
without  prejudice  of  the  other." 
The  precept  was  mdefinita  in  the 
usual  form.  It  was  objected  by 
the  tTDBtee  on  the  sequestrated 
estate  of  the  grantor  of  the  deed, 
that  as  there  was  no  obligation  to 
infeft  de  tM,  the  only  obligation 
which  had  been  granted  was  to 
give  a  public  holding  of  and  under 
his  own  superior,  to  be  perfected 
in  ^ther  of  the  ways  described, 
which  had  not  been  done.  To  tliis 
it  was  answered,  on  the  part  of  the 
holder  of  the  security,  that  the  only 
two  modes  which  existed  in  law 
were  an  infefkment  a  me  and  an  in- 
feftment  de  me,  and  that  although 
the  danse  did  not  expressly  con- 
tain an  obligation  to  infeft  <U  me, 
yet  it  was  impossible  to  construe 
it  to  the  efiect  of  finding  that  there 
was  an  obligation  to  infeft  in  one 
manner  only. 

17.  The  Court  held,  that  in  re- 
spect Uie  bond  contained  no  obli- 
gation to  infeft  de  me,  the  saslne 
taken  was  ineffectual  for  want  of  a 
confirmation.  Lobd  Gillies  ob- 
Nrrod, — •*  There  are  two  modes  of 
infefiment  distinctly    mentjcmed, 


but  there  is  no  obligation  to  infeft 
de  me,  and  there  is  then  an  authority 
to  infeft  by  resignation  or  confir- 
■nation;  but  no  confirmation  has 
been  expede,  so  that  no  title  has 
been  completed."  Lord  Bal- 
GRAT  observed, — "  If  the  words 
'by  confirmation  or  resignation' 
had  been  left  out,  there  might  have 
been  room  for  argument  in  favour 
of  the  heritable  creditor;  but  as 
tbey  have  been  inserted,  they  qua- 
lify the  manner  of  holding ;  and, 
dierefore,  unless  the  title  had  been 
made  up  in  the  one  way  or  the 
other,  it  could  not  be  efiectual. 
Besides,  it  will  be  observed  that 
there  is  no  reddendo ;  but  I  do  not 
wish  to  put  the  decision  on  that 
ground." 

18.  Where  a  purchaser  does  not 
stipulate  for  a  disposition  vrith  a 
double  manner  of  holding,  the  sel- 
ler is  bound  only  to  grant  such  a 
deed  as  will  enable  the  purchaser 
to  take  bis  place,  and  hold  of  his 
superior.  In  Milleb  u.  Younq, 
December  1,  1843,  a  purchaser 
brought  an  action  of  damages 
against  his  agent  for  neglect  of 
professional  duty,  on  the  ground 
tbat  the  seller,  Scorn  whom  he  had 
purchased  a  subject,  was  bound  to 
have  granted  a  disposition  with  a 
double  manner  of  holding,  and 
that  the  defender,  by  accepting  of 
one  with  a  single  manner  of  hold- 
ing, was  guilty  of  neglect  of  pro- 
fessional duty,  and  was,  therefore, 
liable  in  damages.  The  defender 
was  assoilzied.  Lord  Macken- 
zie observed, — "  I  am  not  aware 
of  any  rule  that,  in  the  case  of  a 
mere  sale,  without  any  stipulation, 
the  seller  is  bound  to  grant  a  feu. 


18  FEUDAL    INVESTITURE. 

At  what  feu-duty,  I  should  like  to  there  is  no  rule.^   Lord  Jeffbet 

know  ?    He  would  continue  liable  observed, — "  The  best  and  most 

to  the  superior.     It  is  matter  of  feudal  course  in  the  case  of  a  sale, 

practice  to  grant  a  disposition  with  is  to  put  the  purchaser  in  the  same 

a  double  manner  of  holding,  but  position  as  the  seller." 


Infeftment  must  he  given  to  a  party  spedaUy  named, 
BLACKWOOD  v.  COLVIL'S  AND  RUSSEL'S  REPRESENTATIVES. 

Nov.  20, 1740.  gjjj  George  Hamilton  of  Barnton  stood  infeft  in  an  annualrent 
Narrativk.  of  £660  Scots,  corresponding  to  the  principal  sum  of  £11,000 
Scots,  constituted  over  the  lands  of  Didup,  belonging  to  Richard 
Lord  Maitland.  Sir  George  was  debtor  to  Robert  Colvil,  by 
personal  bonds  secluding  executors,  in  the  sum  of  £8729  Scots. 
On  Mr.  Colvil's  death,  in  June  1699,  his  four  sistera-german 
were  served  heirs  in  general  to  their  brother,  and  thereby  ob- 
tained right  to  the  said  bonds.  Sir  George  was  also  debtor  to 
Andrew  Russel  in  the  sum  of  £3333,  6s.  8d.  Scots,  by  a  move- 
able bond.  On  Mr.  Russel's  death,  in  February  1699,  his  five 
daughters  were  confirmed  his  executors  qua  nearest  of  kin,  and 
the  personal  bond  was  given  up  in  the  inventory. 

In  July  1699,  Sir  George  conveyed  the  annualrent  of  £660 
to  his  creditors,  and,  among  others,  "  to  the  representatives  of 
the  deceased  Robert  ColviV  and  also  "  to  the  representatives  of 
the  deceased  Andrew  Russel,"  equally  and  proportionally 
amongst  them,  conform  to  their  respective  interests.  The  deed 
contained  procuratory  of  resignation,  and  also  a  precept  of 
sasine  for  giving  infeftment  in  the  annualrent  to  certain  credi- 
tors 7iominatim,y  and  to  the  representatives  of  the  deceased 
Robert  Colvil  and  Andrew  Russel,  or  to  their  heirs  or  assignees, 
or  to  their  certain  respective  attorneys  in  their  name.  In  Feb- 
ruary 1709,  infeftment  was  taken  upon  the  precept  of  sasine 
in  terms  of  it,  viz.,  to  the  creditors  named,  and  also  to  the  re- 
presentatives of  Colvil  and  Russel,  without  naming  any  persons 
as  being  such  representatives. 
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In  1 705,  Sir  Robert  Blackwood,  being  a  subsequent  creditor  Blackwood 
of  Sir  George,  led  an  adjudication  of  the  said  bond  of  annual-  Russkl's  Re- 
rent,  and  was  infeft  upon  his  adjudication  in  1718.  pbeskntativkh, 

A  ranking  and  sale  of  the  lands  of  Didup  having  been  brought        ^"^• 
by  the  creditors  of  Lord  Maitland,  a  competition  took  place 
between  Sir  Robert  Blackwood  of  Pitreavie,  son  of  Sir  Robert, 
and  the  representatives  of  Colvil  and  Russel,  who  were  prior 
creditors  of  Sir  George. 

Pleaded  for  Blackwood. — An  infeftment  given  imperson- Abgumknt  for 
ally  to  the  representatives  of  a  certain  party  deceased  is  inept. 
A  feudal  right  cannot  be  constituted  otherwise  than  to  a  certain 
party  nominaiim.  The  party  so  named  thereby  becomes  the 
vassal  to  the  granter  of  the  infeftment,  and  he  must  appear  in 
the  Register  of  Sasines  to  be  vested  in  such  feudal  right,  in 
order  that  third  parties  may  see  in  whose  person  the  property 
of  the  estate  truly  stands,  and  may  know  from  whom  they  may 
safely  purchase,  or  whom  they  should  call  as  defenders  in  a 
reduction  and  improbation.  It  is  therefore  essential  to  an  in- 
feftment that  it  be  given  to  a  certain  person  by  name,  who  is  to 
become  vassal  in  the  subject  to  the  granter  of  the  precept. 

If  the  infeftment  which  was  given  impersonally  is  void,  then 
it  follows  that  the  subject  disponed,  and  which  was  intended  to 
be  secured  by  this  infeftment,  truly  remained  with  Sir  George 
Hamilton,  the  granter.  He  was,  therefore,  never  effectually 
divested  of  the  subject  until  it  was  taken  out  of  his  person  by 
the  adjudication  and  infeftment  obtained  by  the  objector. 

The  extent  of  the  interest  so  remaining  with  the  debtor  can 
be  most  exactly  distinguished,  because  the  voluntary  disposition 
granted  by  him  is  given  for  security  of  the  several  debts  equally 
and  prapartionally,  according  to  the  respective  sums  ascertained 
and  declared  by  it.  For  the  proportion  of  the  annualrent  dis- 
poned to  the  representatives  of  Russel  and  Colvil,  the  objector 
iB  entitled  to  be  ranked  in  virtue  of  his  adjudication  and  in- 
feftment. 

The  infeftment  in  favour  of  the  "  representatives"  of  Colvil 
and  Russel  ought,  therefore,  to  be  held  inept,  in  respect  that  it 
is  indefinite  bs  regards  the  persons  in  whose  favour  it  was  given, 
and  so  much  of  the  annualrent  in  question  as  was  intended  to 


•20  FEUDAL  INVESTITURE. 

Blackwood    be  given  to  these  representatives,  but  which  was  never  actnally 
Kn8SRL*8  Rft.  vested  in  them  by  a  real  right  or  valid  infeftment,  ought  to  be- 
PHMBHTATivM.  ^Qf^^  fco  thc  objoctor,  in  respect  of  his  completed  adjudication. 

1740. 

abgumbiit  iob     Pleaded  fob  Col vil's  and  Russbl's  Representatives. — There 

COLVIL  8  AND 
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Rii8SKL*sR»-  is  nothing  in  the  feudal  law  which  requires  that  in  a  precept  of 
sasine  the  person  intended  to  be  infefl  should  be  designed  by 
his  Christian  name  and  sirname.  The  direct  contrary  is  un- 
doubtedly true.  A  charter  granted  to  one,  his  heirs  and  as- 
signees, containing  a  precept  of  sasine,  is  a  good  charter  and  pre- 
cept, not  only  in  favour  of  the  vassal  named  in  the  charter,  but 
also  in  favour  of  his  assignees,  either  voluntary,  or  legal  by  ad- 
judication ;  and  by  the  Statute  1 693,  such  precept  is  effectual 
in  favour  of  the  heirs  of  the  person  named  in  the  precept.  The 
objection,  therefore,  comes  to  this,  that  the  sasine  given  to  the 
attorney  for  the  representatives  of  Robert  Colvil  deceased,  is 
null,  because  it  is  given  to  no  particular  person,  or,  which  is  the 
same  thing,  that  the  person  to  whose  attorney  sasine  is  given 
is  uncertain* 

A  feudal  right  cannot  be  constituted  without  some  person,  in 
whom  the  fee  is  vested  by  the  sasine  given  in  consequence  of 
the  superior's  charter,  for  there  cannot  be  a  feu  without  a  vas- 
sal and  a  superior.  No  law,  however,  has  required  that  the 
vassal  should  be  designed  in  the  sasine  by  his  Christian  name 
or  sirname,  and  that  the  omission  of  these  should  infer  a  nullity. 
It  is  sufficient  if  the  person  of  the  vassal  be  certainly  described. 
The  vassal  must  be  some  certain  person.  He  must  be  described 
in  the  sa^iine.  But  if  the  description  given  sufficiently  ascertain 
the  vassal,  no  more  is  requisite.  Had  the  lands  in  question, 
therefore,  been  disponed  to  the  heirs  of  line  of  the  deceased 
Robert  Colvil,  and  had  sasine  been  given  to  an  attorney  for 
them,  his  heir  of  Hne,  served  at  the  date  of  the  disposition  and 
of  the  sasine,  would  have  had  right  to  the  lands  by  the  infeft- 
ment 

No  uncertainty  existed  as  to  the  person  of  the  creditor  to 
whom  the  iufefbment  was  granted.  As  the  bond  in  £Etvour  of 
Russel  was  moveable,  the  term  ''  representatives''  could  denote 
none  other  than  his  daughters,  who  were  at  the  time  confirmed 
executors  to  their  father.     In  the  same  manner  as  the  bonds  to 
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Colvil  were  bonds  secluding  executors,  the  term  "  representa-  blackwo4>d 
tives''  could  denote  none  other  than  his  heirs  of  line  served  and  rumrl's  rr- 
retoured  to  hinu  paESENTATiVK.. 

As,  however,  the  subject  in  question  is  insufficient  to  answer  ^'^^• 
the  debts  of  the  other  creditors  disponees,  and  whose  infefl- 
ments  are  confessedly  unexceptionable,  and  preferable  to  every 
subsequent  creditor,  no  subsequent  creditor  can  have  any  pre- 
ference over  the  subject.  It  is  therefore  jus  tertii  to  any  sub- 
sequent creditor  to  interfere  in  the  competition  among  the  dis- 
ponees. 

Lord  Drummore,  Ordinary,  "  Repelled  the  objection  against  Rrtt  intwriocu- 
the  said  sasine,  and  found  the  Infeftment  good  in  favour  of  the  ordinary, 
said  Representatives,  notwithstanding  that  they  are  not  par-  ^^'  ^^'  ^'    ' 
ticularly  named  in  the  sasine/' 

Against  this  interlocutor  Mr.  Blackwood  having  applied,  by  Second  inter- 
Representation,  Lord  Drummore  ^'  Found,  there  was  no  necessity  Ordinary,^ 
to  give  judgment  on  the  objection  to  the  sasine  in  debate,  in  ^  *    '  ' 
respect  it  is  not  controverted  that  the  debts  due  to  the  disponees 
other  than  the  representatives  of  Russel  and  Colvil,  do  exhaust 
the  annualrent  right  in  question  ;  wherefore,  and  that  in  regard 
these  disponees  are  preferable  to  Mr.  Blackwood,  whose  debt 
was  not  contracted  at  the  date  of  the  disposition  by  Sir  George 
Hamilton  to  them,  finds  Mr.  Blackwood  has  no  interest  to 
quarrel  the  interest  of  the  said  representatives." 

Against  this  interlocutor  Mr.  Blackwood  having  reclaimed  to  J^^-'^^'m 
the  Court,  the  Court  pronounced  the  following  interlocutor  : — 
"  Sustain  the  objection  made  to  the  sasine  following  upon  the 
disposition  granted  by  Sir  George  Hamilton,  in  so  far  as  relates 
to  the  representatives  of  Andrew  Russel  and  representatives  of 
Robert  Colvil ;  but  find  that  the  infeftment  of  annualrent  was 
disponed  by  Sir  Greorge  Hamilton  to  each  of  the  creditors  therein 
specially  named  and  described  for  security  of  the  whole  debt  of 
each  of  these  creditors  ;  and  the  setting  aside  the  interest  of  the 
representatives  of  the  said  Russel  and  Colvil  does  not  entitle 
Mr.  Robert  Blackwood  to  any  preference  in  their  place  till  after 
payment  of  the  other  creditors  disponees  of  their  ftiU  debts ; 
and  the  whole  sums  contained  in  the  annualrent  right  aforesaid 
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Blackwood   being  exhausted  by  the  debts  of  the  creditors  disponees,  spe- 

Russrl'sRe-  cially  named  and  described  in  the  said  disposition,  find  Mr. 

PRK8KNTAT1VB8.  gjjj^^j^^QQ^j  caunot  plcad  any  preference  upon  the  said  annual- 

^ '^'       rent  right,  and  remit  to  the  Lord  Ordinary  in  the  cause  to  pro- 
ceed accordingly." 

To  this  judgment,  on  a  reclaiming  petition  by  the  objector. 


JVDCiMKNT. 

Nov.  20, 1740. 


the  Court  subsequently  adhered. 


MS.  Notes,  Kil. 
kerran's  Sos- 
tuon  Papers. 


On  the  Session  Papers  Lord  Kilkerran  has  written, — "The 
Lords  sustained  the  objection  made  to  the  sasine  following  on 
the  disposition  granted  by  Sir  George  Hamilton,  in  so  far  as  re- 
lated to  the  representatives  of  Eussel  and  Colvil ;  but  found  that 
the  infeftment  of  annualrent  was  disponed  by  Sir  George  to  each 
of  the  creditors,  and  that  the  setting  aside  the  interest  of  Russel 
and  Colvil  does  not  entitle  Mr.  Blackwood  to  any  preference 
in  their  place.  The  infeftment  void,  but  cannot  profit  the  peti- 
tioner, for  each  creditor  disponee  has  a  security  on  the  subject 
for  his  full  debt,  and  it  is  not  pretended  that  the  subject  is 
suflScient  for  their  payment." 


1.  In  Melville  t?.  Smitton"*8 
Creditors,  February  14,  1794, 
a  party  directed  her  trustees  to 
invest  one-half  of  the  residue  of 
the  trust-estate  for  behoof  of  Lady 
Gordon  "  in  liferent  for  her  life- 
rent use  allenarly,  during  all  the 
days  of  her  life,  and  to  her  son, 
George  Gordon,  and  her  daughter, 
Diana  Gordon,  equally,  and  their 
heirs  and  assignees  in  fee."  George 
Gordon  survived  the  truster ;  and, 
after  his  death,  the  trustees  lent 
out  a  portion  of  the  trust-funds  to 
George  Sniitton  on  an  heritable 
bond  granted  by  him  in  favour  of 
Lady  Gordon  "  in  liferent,  for  her 
liferent  use  allenai'ly,  during  all 
the  days  of  her  life,  and  to  her  said 


daughter,  Diana  Gordon,  and  ilte 
heirs  of  her  said  deceased  sotty 
George  Gordon^  equally,  and  their 
heirs  and  assignees  in  fee."  The 
precept  of  sasine  contained  in  the 
bond,  and  the  infeftment  taken 
upon  it,  were  in  precisely  the  same 
terms.  The  bond  was  subsequently 
conveyed  to  Major  Melville,  who 
took  infeftment  on  the  conveyance. 
In  a  ranking  of  Smitton'^s  credi- 
tors, it  was  objected  by  the  com- 
mon agent  that  the  infeftment  on 
the  bond  was  ineffectual  as  to 
George  Gordon^s  share;  that  his 
heirs  ought  first  to  have  made  up 
titles  to  him ;  and  that  the  infeft- 
ment ought  then  to  have  been 
taken  in  their  favour  nominatimy 
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or  that  at  least  the  fee  ought  to 
have  been  vested  in  trustees  for 
their  behoof. 

2.  Lord  Braxfield,  Ordinary, 
found,  "That  in  respect  the  infeft- 
ment   is   taken   for   the   heirs  of 
George  Gordon,  without  naming 
or  pointing  out  who  those  heirs 
are,  the  infeftment  is  unavailable 
to   establish  a  real   right  in  the 
lands  in  favour  of  those  heirs ;  and 
therefore  sustained  the  objection 
to  the  amount  of  the  interest  of 
George  Gordon's  heirs,  which  is 
one-half  of  the  heritable  security 
claimed    upon  ;    but   found   that 
Major  Melville,   in  the   right  of 
George  Gordon^s  heirs,  is  entitled 
to  claim    as  a  personal  creditor, 
and  may  be  ranked  on  the  estate 
ultimo  locOy  he  always  adjudging 
before  drawing."     To  this  interlo- 
cutor the  Court  unanimously  ad- 
hered ;  but,  in  addition,  sustained 
Major  Melville'^s  interest   to   the 
amount  of  the  whole  liferent.    On 
the  Session  Papers,  Lord  Presi- 
dent Campbell  has  written, — 
"Personal  andreal.  Heritable  bond 
and  infeftment  to  a  lady  nominatim 
in  liferent  aUenarli/j  and  to  the 
heirs  of  her  son  in  fee.     If  this 
constituted  a  fee,   although  only 
fiduciary,  in  the  lady^s  own  person, 
Quoeriturj  if  the  right  be  not  real 
in  her  person!     But  it  is  clear 
firom  the    settlement    that  there 
never  was  any  fee  meant  to  be  in 
her,  either  real  or  fiduciary.     The 
fee  was  in  a  certain  person  named 
and  existing,  being  her  son  ;  and, 
upon  his  death,  it  remained  in  his 
heir.     The  heir,  therefore,  ought 
to  have  made  up  titles,  and  the 
security  ought  to  have  been  in  his 


name." — MS.    Notes,    Sir    I  lay 
CampbelVs  Session  Papers, 

3.  In  Denniston  t?.  Macpar- 
LANE,  February  16,  1808,  lands 
were  conveyed  "  to  and  in  favour 
of  John  Gillies,  manager  and  one 
of  the  partners  of  the  Dalnotter 
Ironworks,  belonging  to  Messrs. 
Murdoch,  Gordon,  Gillies,  and 
Company,  and  the  other  partners 
of  the  foresaid  Company,  accord- 
ing to  their  respective  rights  and 
interests  in  the  stocks  of  the  said 
Company,  and  to  the  disponees  of 
the  said  partners,  or  majority  of 
them,  and  the  heirs  and  assignees 
of  such  disponees."  On  this  dis- 
position infeftment  was  taken,  and 
a  charter  of  confirmation  was 
granted  by  the  superior,  both  be- 
ing in  the  same  terms  as  the  dis- 
position. The  lands  were  subse- 
quently conveyed  by  Gillies,  and 
the  other  surviving  and  remaining 
partner  of  the  Company,  to  the 
pursuer,  who  sold  them  to  the  de- 
fender, who  bound  himself  in  a 
minute  of  sale  to  pay  the  price  "  on 
receiving  a  proper  and  sufficient 
title  to  the  premises,  with  a  suffi- 
cient progress  of  writs."''  The  de- 
fender having  refused  to  accept 
the  title  offered,  an  action  was 
raised  against  him  for  the  purpose 
of  compelling  him  to  accept  the 
title  offered,  and  to  pay  the  price. 

4.  The  pursuer  pleaded, — 
That  if  the  other  partners  of  the 
Company  were  not  effectually  in- 
vested by  the  disposition  to  Gillies, 
the  disponers  were  at  least  wholly 
divested  in  favour  of  GilUes,  to 
whom  the  full  right  had  passed, 
and  who  was  named  and  designed 
in  the  infeftment.     The  defender 
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PLEADED, — ^That  the  form  of  the 
disposition  and  infeftment  in  ques- 
tion were  quite  unknown  in  the 
law  of  Scotland — that  all  grants 
of  feudal  rights  must  be  to  particu- 
lar persons  named  and  designed — 
and  that  this  was  essential  to  the 
whole  system  of  feudal  titles,  and, 
particularly,  to  the  recording  of 
these  titles.  Neither  could  it  be 
said  that  the  disposition  was  given 
to  GilUes  in  trust  for  the  other 
partners ;  for  it  was  not  so  given, 
but  to  him  directly,  and  to  the 
other  partners  directly.  Nor  is  it 
given  to  Gillies  in  totOj  but  only 
for  his  share,  and  to  the  other 
partners  for  their  shares  in  the 
Company's  stock. 

5.  The  Court  "Repelled  the 
defences,  and  remitted  to  the  Or- 
dinary to  proceed  accordingly.**** 
On  the  Session  Papers  Lobd 
President  Campbell  has  writ- 
ten,— "  Title  to  an  heritable  sub- 
ject. No  radical  defect  of  title ; 
whole  objections  too  critical.  Dis- 
position to  John  Gillies  and  the 
other  partners,  &c.,  was  just  the 
same  thing  with  disponing  to  him 
for  himself  and  the  other  partners, 
».«.,  as  trustee  for  them." — MS. 
Notes  J  Sir  Hay  CampbeWs  Session 
Papers. 

6.  Infeftment,  however,  cannot 
be  given  to  a  company.  In  the 
case  of  Denniston,  it  was  held  to 
be  given  to  one  of  the  partners  for 
himself,  and  as  trustee  for  the  other 
partners.  In  the  case  of  MoRisON 
«.  Miller,  June  18, 1818,  infeft- 
ment was  taken  in  favour  of  "  Ro- 
bert Muirhead  and  Company."  It 
was  there  pleaded, — That  al- 
though   an    effectual    infeftment 


could  not  be  taken  in  favour  of  an 
indefinite  firm,  which  did  not  in- 
dicate any  individual  as  owner  or 
vassal,  still,  as  the  infeftment  was 
given  to  an  individual  named  and 
existing,  the  words  ^and  Com- 
pany" might  be  held  ^pro  non  adf 
jectisy  having  been  inserted  merely 
to  explain  that  Robert  Muirhead 
held  the  security  as  trustee  for  the 
Company,  of  which  he  was  the 
managing  partner.  Lord  Allo- 
WAY,  Ordinary,  found, — "That 
the  infeftment  taken  by  Robert 
Muirhead  and  Company,  was  not 
a  valid  and  effectual  mode  of  cre- 
ating a  feudal  and  irredeemable 
right  in  Muirhead  and  Company 
to  the  subjects  in  question;  and 
that  Robert  Dunmore  and  Robert 
Muirhead,  calling  themselves  the 
sole  partners  of  the  said  Company, 
but  who  were  not  infeft  as  such, 
bad  no  right  in  virtue  of  that  Umd 
and  infeftment,  to  sell  this  subject 
as  their  irredeemable  property.*^ 
To  this  interlocutor  the  Court  ad- 
hered. 

7.  Baron  Hume,  in  his  Decisions, 
observes  on  this  case, — "  In  this 
instance  the  conveyance  and  in- 
feftment were  in  favour  of  the 
firm  of  the  Company  of  which 
Robert  Muirhead's  name  happened 
to  be  a  part,  but  they  were  not  at 
all  in  favour  of  Robert  Muirhead 
as  an  individual,  or  a  separate 
person.  The  case  of  Denniston, 
M^air,  and  Company,  against 
M'Farlane,  Feb.  18,  1808,  was 
thus  far  difierent,  as  the  convey- 
ance and  infeftment  were  ^  to 
and  in  favour  of  John  Gillies,' 
though  described  as  ^  manager 
and  one  of  the  partners  of  the 
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Dalnotter  Ironworks,  belongin^ir  to 
Measrs.  Murdoch,  Gordon,  Gillies, 
and  Company,'  these  words  im- 
mediately followed — ^  and  to  the 
other  partners  of  the  foresaid  Com- 
pany, according  to  their  respective 
rights  and  interests  in  the  stocks 
o£  the  said  Company.'  According 
to  the  report  it  was  held  in  this 
instance,  that  if  the  other  partners 
of  the  Company  were  not  imme- 
diatdy  invested  by  this  disposition, 
at  least  the  disponer  was  divested, 
and  the  full  right  transferred  to 
Gillies,  who  was  named  and  de- 
signed. According  to  this  view  a 
difierent  judgment  would  have 
been  given,  if  the  disposition  and 
infeftment  had  been  in  favour  of 
the  Dalnotter  Ironworks  Company, 
'  or  Messrs.  Murdoch,  Gordon, 
Gillies,  and  Company,'  both  of 
them  mere  firms  which  did  not 
ascertain  any  one  person  or  part- 
ner."— JBum^s  Decisions,  p.  722. 

8.  A  successive  fee  in  favour  of 
two  parties  cannot  be  constituted 
at  the  same  time.    The  party  post- 
poned must  serve  heir  in  special 
to  the  party  preferred,  and  again 
take  infeftment  on  the  precept  fol- 
lowing upon  his  retour.     In  the 
case  of  Ker  v.  Howison,  Febru- 
ary 12,  1708,  a  party  took  a  con- 
veyance to  his  wife  and  himself,  in 
liferent,  and  to  his  eldest  son  and 
his  heirs;   whom  failing,   to  his 
second  son  and  his  heirs;  whom 
also  failing,  to  his  own  heirs  and 
assignees  in  fee.     Upon  this  title 
not  only  the  eldest  son,  but  also 
the  second  son,  was  naminatim  et 
per  expreseumy  infeft.     The  eldest 
son  having  died,  the  second  son 
served  himself  heir  in  general  to 


his  broths,  and  conveyed  the  sub- 
ject to  his  eldest  sister  and  her 
husband.  On  the  death  of  the 
second  son,  the  eldest  son  of  his 
second  sister  obtained  himself 
served  heir  to  his  eldest  uncle, 
who  was  last  infeft,  and  brought  a 
reduction  of  the  conveyance  by 
his  second  uncle,  in  favour  of  his 
aunt  and  her  husband. 

9.  The  defender  pleaded,-— 
That  the  second  son  was  actually 
infef);,  and  that  his  father  plainly 
intended  he  should  be  fiar  in  case 
of  his  brother'^s  death,  and  that  he 
designed  not  a  substitution,  but  a 
successive  fee,  for  the  purpose  of 
preventing  the  necessity  of  a  ser- 
vice in  case  of  the  eldest  son's  de- 
cease. The  pursuer  pleaded, — 
A  successive  fee  is  a  chimera  in 
law.  Duo  non  poseunt  per  rerum 
naturam  esse  domini  qusdem  rei 
eodem  tempore  in  solidum.  The 
eldest  son  was  the  first  institute 
and  fiar,  and  the  second  son,  al- 
though infeft  at  the  same  time  as 
his  brother,  was  only  substitute, 
and  could  never  have  right  to  the 
subject  in  question  without  a  ser- 
vice to  his  brother,  and  in  infeft- 
ment thereon.  The  Lordsfound, — 
"  That  there  could  not  be  two  fiars 
at  once,  and  that  Richard  was  only 
a  substitute,  and  dying  uninfeft, 
Mrs.  Lookup's  right  from  him 
was  a  non  habente  potestatemy  and 
that  Ker  needed  not  serve  heir  to 
him,  but  only  to  William,  who 
died  last  vested  and  seized." — 
Fountainhally  2,  429. 

10.  When  infeftment  is  given 
to  one  party,  whom  failing,  to  an- 
other, the  infeftment  to  the  latter 
does  not  invalidate  the  infeftment 
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in  favour  of  the  former.  In  the 
case  of  Paul  v.  Boyd,  January 
22y  1833,  a  trust-disposition  was 
granted  to  ^^  Joanna  Maitland  and 
Edward  Boyd,  jointly,  whom  fail- 
ing, to  William  Boyd,  whom  fail- 
ing, to  James  Boyd.**  The  pre- 
cept directed  sasine  to  be  given  to 
the  whole  of  these  parties,  "  in  the 
order  above  mentioned,  or  either 
of  them  who  should  accept  of  the 
said  trust."  Sasine  was  given  pre- 
cisely in  terms  of  the  precept. 
Lord  Corehouse,  Ordinary, 
found, — "  That  the  sasine  in  favour 
of  Dr.  Boyd''s  trustees  was  valid 
and  effectual." 

11.  In  the  Note  to  his  interlocu- 
tor Lord  Corehouse  observed, 
— "The  sasine  on  Dr.  Bovd's  trust- 
disposition,  though  inaccurately 
expressed,  does  not  appear  to  con- 
tain any  fatal  error.  Possession  of 
a  disposition  containing  a  precept 
of  sasine,  is  a  sufficient  warrant  to 
the  attorney  of  the  disponee  to  de- 
mand infeftment,  and  creates  a 
presumptio  juris  that  the  disponee 
accepts  of  the  disposition,  and  au- 
thorizes sasine  to  be  given  to  him 
in  terms  of  it,  and  under  its  con- 
ditions. This  presumption  may  be 
redargued  by  evidence  on  the  part 
of  the  disponee,  but  no  such  at- 
tempt is  made  here.  It  is  to  be 
presumed,  therefore,  that  the  trust- 
disponees,  Joanna  Maitland,  and 
Edward,  William,  and  John  Boyd, 
authorized  infeftment  to  be  given 
to  them  in  terms  of  the  trust-deed, 
which  infers  their  acceptance  of 
the  trust.  Accordingly,  it  is  given 
to  them  in  the  order  *  above  men- 
tioned,' that  is,  the  order  expressed 
in  the  trust-disposition,  by  which 


Joanna    Maitland    and    Edward 
Boyd  are  named  in  the  first  place, 
and  jointly  as  institutes.      That 
infeflment,  therefore,  seems  unob- 
jectionable.     Whether     the     at- 
tempted infeflment  in  favour  of 
William  and  John,  who  in  one 
event  were  substitutes,  and  in  an- 
other conditional  institutes,  could 
be  supported,  is   a  question  not 
raised  in  the  circumstances  of  the 
case.      It  was  inaccurate  in  the 
notary  to  add  the  words — ^or  to 
such  of  them  as  should  accept,' 
because  he  had  already  presump- 
tive evidence,   on  which  he  was 
entitled  and  bound  to  proceed,  that 
the  institutes  at  least  had  accepted. 
But  that  clause  is  surplusage  only. 
It  would  have  been  more  correct 
if  he  had  given  infeflment  to  Jo- 
anna Maitland  and  Edward  Boj'^d 
jointly ;  but  as  he  gives  it  in  the 
order  of  the  disposition,  and   as 
these    two    trustees    are    named 
jointly  as  first  in  that  order,  the 
omission  does  not  seem  material." 
12.  The  objector  to  the  sasine 
having  reclaimed,  the  Court  ad- 
hered.   Lord  Bax,gray  observed, 
— "  I  have  no  difficultv  here.    On 
looking  at  the  dispositive  clause,  it 
is  conceived  in  favour  of  Joanna 
Maitland     and     Edward     Bovd, 
jointly,  whom  failing,  other  parties 
are  named.     It  might  have  hap- 
pened that,  between  the  date  of 
the  disposition,  and  the  time  when 
the  trust  could  be  accepted,  the 
parties    first    called    might    have 
failed,  and  thus  there  was  the  pro- 
vision for  other  parties  being  suc- 
cessivelv  called  to  the  trust.     But 
when  the  trust-deed  came  to  be 
acted  u])on,  I  would  ask  who  are 
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the  parties  who  had  right  to  the 
possession  of  that  deed  t     The  no- 
minees, first  called,  if  wiUing  to 
accept.    Who  then  got  the  custo- 
dy of  the  deed  in  this  instance  ? 
Joanna    Maitland    and    Edward 
Bojd ;  for  the  attorney  states  him- 
self as  acting  for  them.     His  ap- 
pearing as  their  attorney,  with  the 
trust-deed  in  his  hands,  was  a  suf- 
ficient warrant  to  the  notary  to 
give  them  infeftment;  and  their 
taking  infeftment  is  in  it3elf  evi- 
dence of  their  acceptance  of  the 
trust.     But,  if  they  thus  accepted, 
and  were  infeft,  as  they  had  a  right 
to  be,  I  cannot  hold  the  infeftment 
in  their  favour  to  be  invalidated 
by  the  attempt  which  was  made 
at  the  same  time  to  infeft  the  other 
nominees,  if  the  trust  should  even- 
tually devolve  on  them,  and  they 
should  accept  it.     The  validity  of 
their  infeftment  is  not  before  us ; 
and  I  concur  with  the  Lord  Ordi- 
nary, that  a  good  infeftment  was 
given  to  Joanna  Maitland  and  Ed- 
ward Boyd.     UtiUj  per  ifiutile  non 
vitiaiur.     I  have  had  occasion  to 
see  it  attempted  by  one  sasine  to 
mfeft  a  whole  series  of  trustees, 
successively  called,  and  ten  deep ; 


but  whatever  may  be  decided  as 
to  the  postponed  trustees,  I  can 
have  no  doubt  that  such  infeftment 
was  good  to  the  first  named  trustee 
in  the  series.*" 

13.  Lord  Craigie  observed, — 
"  I  concur  in  the  opinion  express- 
ed   by   Lord    Balgray.     Joanna 
Maitland  and  Edward  Boyd  being 
specially  named  jointly,  as  first  in 
the  series  of  trust-disponees,  and 
there  being  sufiicient  evidence  of 
their  acceptance,   the   infeftment 
given  was  a  good  infeftment  to 
them.     Quoad  ultroj  the  validity 
of  the  sasine  to  the  postponed  trus- 
tees, is  a  question  not  requiring 
our  decision.'^    Lord  President 
Hope, — "  I  am  of  the  same  opi- 
nion.    We  are  not  called  on   to 
decide  how  far  the  infeftment  of 
William  or  James  was  valid  to 
them.     The  infeftment  of  Joanna 
Maitland  and  Edward  Boyd  would 
have  been  unchallengeable,  had  the 
postponed  parties  not  been  named 
at  all;   and  although  they  were 
named  ^  in  the  order  above  men- 
tioned/ that  circumstance  cannot 
hurt  the  infeftment  to  the  parties 
first  called  under  the  trust-deed." 
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Where  the  Warrant  to  Infeft  is  general  in  regard  to  the  Lands  con- 
veyedy  evidence  must  he  produced  to  the  Notary,  instructing  that  the 
Lands  in  which  Infeftment  is  given  are  comprehended  in  the  War- 
ramiy  and  the  evidence  so  adduced  must  be  referred  to  in  the  In- 
strument, 

DUKE  OF  NORFOLK  v,  SIR  WILLIAM  BILLERS. 

Jan.  11, 1789.  In  1731,  the  York  Building  Company  bound  themselves  by 
Nabbativk.  indenture  to  grant  to  the  defenders  a  disposition  in  security  of 
all  their  lands  in  Scotland,  and  in  the  indenture  the  lands  were 
specially  mentioned.  The  disposition  which  followed  upon  the 
indenture  conveyed,  generally,  all  the  lands  belonging  to  the 
Company,  but  contained  no  particular  enumeration  of  them. 
The  precept  in  the  disposition  was  in  the  same  general  terms. 
On  this  precept  infeftment  was  taken  by  the  defender  in  the 
particular  lands.  An  action  of  reduction  was  afterwards  brought 
by  the  pursuers  to  set  aside  this  infeftment  in  the  defender's 
favour. 

aroumsntfob  Pleaded  fob  the  Pursuers. — The  infeftment  sought  to  be 
puBsuBBs.  reduced  is  without  a  warrant.  The  defenders  are  infeft  in  par- 
ticular lands,  but  the  disposition  on  which  the  infeftment  pro- 
ceeded was  only  general.  The  disposition,  procuratory,  and 
precept  do  not  refer  to  any  particular  lands,  but  only  in  general 
to  "  all  the  lands,  lordships,  and  baronies,  and  other  estates 
whatever,  lying  within  that  part  of  Great  Britain  called  Scot- 
land, with  the  haill  parts,  pendicles,  and  pertinents  thereof,  as 
the  same  are  more  particularly  enumerated  and  set  forth  in  our 
original  rights  and  infeftm^nts  thereof!^  A  precept  of  sasine  in 
such  a  form  is  no  sufficient  warrant  upon  which  a  bailie  ought 
to  give  sasine  upon  any  lands  whatever.  A  bailie  has  no  power 
to  invest  a  third  party  in  the  property  of  lands,  but  what  he 
receives  from  the  proprietor,  who  by  his  precept  constitutes 
him  bailie  in  these  lands  for  that  effect.  If  no  particular  lands 
are  mentioned  in  the  precept,  he  has  no  power  to  act  as  bailie 
in  any  particular  lands  whatever.  A  general  reference  to  all 
the  lands  within  the  kingdom  to  which  the  grantor  of  the  pre- 
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cept  may  have  any  claim,  is  no  better  than  no  reference  at  all.     Nobfoix 
Everything  is  thereby  left  uncertain.     The  baiUe  may  possibly      Biixnt. 
guess  what  lands  may  have  belonged  to  the  granter,  but  that  is        1739. 
not  to  be  left  to  his  conjecture  and  judgment.     It  is  the  very 
point  upon  which  his  power  to  act  as  bailie  and  to  represent 
the  grantor  depends. 

The  disposition  in  question  does  not  refer  to  the  indenture 
for  the  enumeration  of  the  lands.  The  indenture  is  mentioned 
in  the  narrative,  but  the  dispositive  clause  refers,  not  to  the  in- 
denture, but  to  the  Company's  original  rights  and  infeftments. 
This  is  no  better  than  a  general  precept,  without  any  reference 
whatever. 

But  even  if  such  a  generality  in  the  pi*ecept  could  be  suppHed 
at  all  by  a  particular  description  in  another  writing  referred 
to,  it  is  essential  that  the  writ  referred  to  should  be  published 
at  taking  the  infeftment  For  instance,  the  Company  refer  to 
their  original  charters  and  infeftments.  These  charters  and  in- 
feftments, if  founded  upon  to  supply  the  generality  of  the  pre- 
cept, ought  to  have  been  published  as  being  what  alone  author- 
ized the  bailie  to  give  sasine  upon  these  lands.  This,  however, 
was  not  done  in  the  present  case.  The  sasines  of  the  defenders 
bear  no  writ  to  be  exhibited  or  published,  but  the  disposition  in 
security  and  precept  therein  contained,  and  aftier  pubUcation 
thereof,  the  bailie  gives  sasine  to  the  attorney  of  all  the  lands 
and  estates  after  mentioned.  Sasine  was  given,  for  instance,  in 
the  lands  which  formerly  pertained  "  to  William,  late  Viscount 
of  Kilsyth,  attainted,  as  the  same  was  bruiked  and  enjoyed  by 
him  at  the  time  of  his  attainder,  and  as  the  same  is  more  fiilly 
expressed  and  described  in  his  rights  and  infeftments  thereof, 
and  which  now  pertain  to  the  said  Governor  and  Company.^' 
After  an  enumeration  of  the  particular  lands,  it  is  stated  in  the 
instrument  of  sasine  that  the  Company  have  right  thereto  from 
the  Barons  of  Exchequer,  by  charter  and  sasine  of  the  dates 
therein  mentioned.  It  is  not,  however,  pretended  that  the  Com- 
pany's disposition,  charter,  and  sasine  were  produced  and  ex- 
hibited, and  much  less  published,  at  granting  the  infeftment. 

In  every  case  it  is  indispensably  necessary  to  pubUsh  every 
writ  which  must  be  founded  on  to  prove  that  the  bailie  had 
sufficient  authority  from  the  granter  to  give  the  infeftment.     In 
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Norfolk  the  case  of  a  preccpt  assigned,  if  infeffcment  is  taken  by  the 
BiLLRRs.  assignee,  it  is  necessary  that  the  assignation,  as  well  as  the  pre- 
1739.  cept,  be  exhibited  and  published.  In  the  same  manner,  in  the 
present  case,  if  the  generality  of  the  precept  can  at  all  be  sup- 
plied by  the  Company's  charters,  these  charters  ought  also  to 
have  been  published,  because,  without  that,  the  baiUe  had  no 
authority  to  give  sasine  upon  these  lands,  as  in  the  former  case, 
without  publication  of  the  assignation,  he  had  no  power  to  give 
sasine  to  the  assignee. 

iRouMKNT  FOE  Pleaded  FOR  THE  Defenders. — Although  the  lands  were  not 
specially  designed  in  the  indenture,  yet  a  general  disposition  of 
all  the  Company's  estates  in  Scotland,  containing  a  precept  of 
sasine,  would  have  been  the  foundation  of  a  good  infeftment,  in 
the  same  manner  as  a  general  adjudication  which  has  been  sus- 
tained to  affect  a  debtor's  lands,  where  by  other  deeds  it  was 
made  to  appear  that  they  did  belong  to  him. 

But  there  was,  in  truth,  a  warrant  for  infefting  in  particular 
lands.  If  it  ought  to  appear  in  what  lands  the  parties  agreed 
that  infeftment  should  be  taken,  that  Certainty  may  arise  either 
from  the  lands  being  engrossed  in  the  deeds  or  relatione  ad  cdiud. 
Here  there  was  an  express  reference  to  the  indenture  in  which 
the  lands  were  most  specially  enumerated.  When  lands  are 
disponed,  and  a  precept  of  sasine  is  subjoined,  the  lands  are  for 
the  most  part  not  specially  enumerated,  but  by  a  general  refer- 
ence the  bailie  is  directed  to  give  infeftment  "  in  the  lands  and 
others  aforesaid"  In  the  same  manner  the  certainty  of  the  par- 
ticular lands  may  be  attained  by  a  reference  to  the  indenture 
in  the  present  case. 

There  was  no  necessity  of  the  notary  publishing  any  deed 
except  the  disposition  and  precept,  which  was  the  warrant  for 
the  infeftment.  The  indenture,  although  a  direction  as  to  the 
lands  in  which  infeftment  was  to  be  given,  was  not  properly  a 
warrant,  nor  any  part  of  it.  It  is  the  custom  for  notaries  never 
to  publish  anything  except  the  immediate  warrant  for  the  in- 
feftment. 

JDOMKNT.  On  report  of  Lord  Drummore,  "  The  Lords  sustained  this 

in.  11,1739.  n  ,  .  .  mi  1  .  •  i-      1 

reason  of  reduction,  viz.,  That  there  is  no  enumeration  of  the 
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lands,  lordships,  and  baronies  pertaining  to  the  said  Company 
in  the  precept  of  sasine,  in  the  said  disposition,  nor  in  the  dis- 
position itself,  which  was  the  only  warrant  produced  and  pub- 
lished for  taking  the  said  infeftments." 


Norfolk 

r. 
Biixvits. 

1739. 


1 .  In  Wallace  v.  Dalrymple, 
June  23)  1742,  an  heritable  bond 
contained  a  precept  to  infeft  in  a 
yearly  annualrent  out  of  certain 
specified  lands,  and  also  out  of 
all  other  lands  belonging  to  the 
granter  lying  within  the  shire  of 
Ayr,  as  the  same  are  enumerated 
in  the  granter^s  infeftmcnts.  In- 
feftment  was  given  both  in  the 
lands  specified,  and  also  in  others 
as  contained  in  the  granter's  in- 
feftmcnts ;  but  the  notary  did  not 
mention  that  any  such  infeftnients 
were  produced  to  him.  The  ob- 
jectors to  the  validity  of  the 
sasine  pleaded, — All  actus  legv- 
timi,  and  sasines  in  particular, 
ought  to  be  complete  in  themselves, 
and  the  instrument  taken  thereon 
ought  to  contain  the  steps  whole 
and  entire  necessary  to  complete 
and  perfect  the  actus  legitimus. 
There  ought  to  be  the  greatest 
precision  and  certainty  in  every 
particular.  It  is,  therefore,  an  in- 
vincible objection  against  an  in- 
strument of  sasine  if  it  does  not 
appear  firom  the  instrument  itself, 
without  relation  to  any  other  writ- 
ing quod  omnia  rite  et  solemniter 
fuerunt  acta.  The  debtor's  tides 
and  infeftments  ought  to  have  been 
in  the  bailie'^s  hand,  and  published 
along  with  the  precept  itself.  The 
Lords  ^^  Found  the  sasine  null  as 


to  all  the  lands  other  than  those 
particularly  expressed  in  the  herit- 
able bond  and  precept,  which  were 
the  only  warrants  produced  and 
published  for  taking  thereof."  On 
the  Session  Papers,  Lord  Kil- 
KERRANhas  written, — "The  Lords 
sustained  the  objection  to  Colonel 
Dalrymple's  infeftment  on  the 
same  ground  as  had  been  found  in 
the  case  mentioned  in  this  Inform- 
ation between  the  Duke  of  Nor- 
folk V.  Sir  William  Billers.''— J/S. 
Notes^  Kilkerran'^a  Session  Papers. 
2.  In  the  case  of  Graham  v, 
Hyslop,  August  3, 1753,  the  pre- 
cept was  to  infefl  in  an  annualrent 
out  of  all  and  sundry  the  lands, 
heritages,  and  others  whatsoever, 
pertaining  to  the  granter,  "  where- 
ever  the  same  lie  in  this  kingdom." 
No  infeftment  was  expede  on  this 
precept,  and  the  only  question  de- 
cided had  reference  to  the  com- 
petency of  an  adjudication  contra 
hcereditatem  jacentem  led  before  a 
Sheriff  within  whose  jurisdiction 
the  apparent  heir  was  domiciled, 
the  lands  adjudged  being  within  an- 
other jurisdiction.  Lord  Kahes, 
however,  reports  that  the  Lords 
were  all  of  opinion, — "  That  a 
precept  to  give  infeftment  in  lands 
described  in  general  to  belong  to 
the  granter  of  the  precept  is  a  suf- 
ficient warrant  togive infeftment  in 
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every  particular  tenement  which, 
bj  production  of  the  granter^s  in- 
feftment,  is  vouched  to  come  under 
the  general  description." — Kamei 
Select  Decisionsy  p.  65. 

3.  The  case  of  Belshesi?.  Stew- 
art, January  21, 1815,  was  decid- 
ed in  accordance  with  the  principle 
on  which  the  judgmente  in  the 
case  of  the  Duke  of  Norfolk  and 
in  that  of  Wallace  proceeded.  In- 
feftment  had  been  taken  in  the 
superiority  of  certain  lands  pro- 
ceeding on  an  assignation  to  an 
open  precept  in  a  Crown  charter. 
The  lands  were  specified  in  the 
instrument  of  sasine,  but  the  con- 
veyance in  the  charter  was  vague 
and  indefinite,  and  no  evidence 
was  adduced  to  the  Notary  in- 
structing that  the  lands  in  which 
infeftment  was  given,  were  those 
comprehended  in  the  charter.  The 
charter  was  in  favour  of  the  Duke 
of  A  thole,  ^^  his  heirs  and  assig- 
nees, of  all  and  sundry  parts  and 
portions  of  the  earldom  of  Athole, 
and  lands  thereof,  and  of  the  lands 
at  any  time  incorporated  with  the 
said  earldom,  held  in  feu  of  the 
said  John  Duke  of  Athole,  situ- 
ated below  or  to  the  south  of  the 
pass  called  Killiecrankie,  being  all 
the  parts  of  the  said  earldom  and 
lands  thereof,  held  in  feu  as  afore- 
said, not  included  in  a  tailzie  exe- 
cuted by  the  said  John  Duke  of 
Athole,  of  part  of  the  said  earldom 
situated  above,  or  to  the  south  of 
the  said  pass,  lying  in  the  sheriff- 
dom of  Perth,  as  the  said  parts 
and  portions  of  the  said  earldom 
and  lands  disponed  by  the  said 
charter  are  more  particularly  nam- 
ed and  described  in  the  fen-rights 


thereof,  granted  by  the  said  John 
Duke  of  Athole  and  his  predeces- 
sors to  the  feuars  thereof,  and  are, 
or  have  been,  held  in  property  or 
feu  by  the  persons  named  and  de- 
signed in  the  said  charter,  and,  in 
particular,  by  the  persons  follow- 
ing, viz.,  Stewart  of  Der- 
culich,  and  Farquharson  of 
Monaltrie,  or  by  any  other  person, 
as  well  not  named  as  named ;  and 
notwithstanding  the  generality  of 
the  foresaid  description,  the  same 
shall  be  as  effectual  as  if  every  part 
or  portion  of  the  said  earldom  and 
lands  thereof,  or  of  the  lands  in- 
corporated therewith,  had  been 
particularly  named  and  described." 
4.  Some  freeholders  of  the  county 
of  Perth  objected  to  the  validity 
of  the  infeftment  which  followed 
upon  the  charter,  and  pleaded, 
— ^The  charter  is  vague,  indefinite, 
and  uncertain  as  to  the  description 
of  the  lands.  The  lands  conveyed 
are  those  only,  Jirstj  which  are 
held  in  feu  of  the  Duke ;  second^ 
which  are  situated  below,  or  to  the 
south  of  the  pass  of  Killiecrankie ; 
and,  tliirdj  which  are  not  included 
in  a  tailzie  executed  by  the  Duke. 
The  first  of  these  descriptions  is 
quite  uncertain.  The  second  is 
still  more  so,  for  the  pass  of  Killie- 
crankie runs  from  north  to  south, 
is  a  mile  long,  and  it  is  impossible 
to  say  what  lands  lie  to  the  south 
and  what  to  the  north.  The  third 
description  can  only  be  understood 
by  a  reference  to  the  entail,  which 
is  not  described,  and  is  no  part  of 
the  claimant'^s  investiture.  The 
sasine  taken  upon  the  charter  is 
not  warranted  by  it,  or  by  evidence 
referred    to    in   the   instrument. 
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that  the  lands  are  contained  in  the 
charter.  The  Court,  at  the  first 
advising  dismissed  the  complaint 
at  the  instance  of  the  freeholders ; 
but  thereafter  "  altered  the  inter- 
locutor complained  of,  and  found, 
— ^Tfaat  the  freeholders  did  wrong 
in  enrolling  the  respondents  in  the 
roll  of  freeholders  of  the  county  of 
Perth." 

5.  L#ORD  Robertson  observed, 
— "  The  charter  of  1812  related 
to  the  parts  of  the  earldom  to  the 
south  of  the  pass,  and  that  chai*ter 
is  the  foundation  of  the  title ;  but 
I  really  cannot  comprehend  how 
it  is  possible  to  make  anything  at 
all  of  a  description  of  lands  lying 
to  the  south  and  north  of  a  pass, 
which  is  not  a  single  point,  but  a 
defile,  near  a  mile  long,  and  which 
itself  lies  north  and  south.  It  does 
not  appear  to  me  that  such  a  de- 
scription is  at  all  intelligible.  You 
must  suppose  that  a  line  is  drawn 
intersecting  the  pass  at  right  angles, 
and  the  moment  you  admit  that, 
the  description  of  it  becomes  inac- 
curate ;  but  where  is  there  a  single 
word  which  authorizes  such  a  de- 
scription of  the  boundary,  and  how 
is  it  possible,  without  it,  to  ascer- 
tain what  lands  are  meant?  All 
these  difficulties  may  be  cleared 
up  in  a  declarator,  but  it  cannot 
be  done  here.  I  think  the  inter- 
locutor ought  to  be  altered.'" 

6.  Lord  Justice-Clerk  Boyle 
observed, — "The  decision  in  the 
case  of  Wallace  must  rule  the  pre- 
sent case.  I  apprehend  that  it  is 
bdispensably  necessary,  in  such  a 
case,  where  the  charter  is  so  gene- 
ral, that  the  notary  should  have 
clear  and  decisive  evidence  pro- 


duced to  him,  that  the  lands  in 
which  infeftment  was  given  were 
thos^  mentioned  in  the  charter, 
and  that  the  instrument  of  seisin 
should  make  express  reference  to 
that  evidence.  I  don't  dwell  on 
the  circumstance  of  the  insertion 
of  it.  No  doubt,  though  the  char- 
ter is  general  as  to  lands  held  in 
feu  by  them,  yet,  when  you  come 
to  compare  it,  it  is  clear  that  the 
particular  lands  in  which  infeft- 
ment was  given  were  so.  But  I 
see  no  evidence  of  it  in  the  seisin. 
I  do  think,  in  addition  to  all  this, 
there  was  an  indispensable  neces- 
sity that  some  sort  of  evidence 
should  have  been  adduced  to  the 
notary  that  these  lands  really  stood 
in  the  situation  in  which  they  were 
averred  to  be.  It  does  not  appear 
that  anv  reference  was  made  to  the 

90 

feu-right  to  show  the  actual  hold- 
ing, and  that  the  lands  of  Dercu- 
lich  really  were  included  in  the 
Duke  of  Athole's  charter.  I  ap- 
prehend that  the  answer  which  is 
attempted  is  not  satisfactory — that 
the  bailie  ought  to  have  known 
and  pointed  out  the  lands.  Was 
not  the  very  same  presumption 
pleadable  in  the  case  of  Wallace  ? 
It  was  not  disputed  there  that  the 
lands  in  which  infeftment  was 
given  were  the  proper  lands.  But 
the  want,  both  in  that  case  and  in 
this,  was,  that  the  evidence  was 
not  produced  to  the  notary,  and 
was  not  referred  to.  I  cannot  see 
any  distinction  between  the  two 
cases ;  and  I  think  that  the  judg- 
ment in  the  one  must  be  held  as 
decisive  of  the  other." 

7.  Lord  Glenlee  observed, — 
"Taking   the  description   in  the 
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charter  and  seisin  together,  I  doubt 
if  there  was  any  proper  authority 
for  giving  infeftment.  One  might 
get  the  better  of  the  want  of  any 
names  in  the  charter,  or  of  any 
special  description  ;  but  that  is  not 
the  only  defect.  It  is  implied  that 
the  notary  inquires  which  are  the 
lands,  but  here  there  is  not  a  name 
of  any  lands  in  the  charter  from 
beginning  to  end.  The  thing 
granted  was,  a  certain  part  of  the 
earldom  of  Athole,  as  far  as  it  was 
held  in  property  by  such  and  such 
individuals,  and  Mr.  Stewart  is 
mentioned  in  it ;  but  still  the  only 
thing  granted  was  that  part  of  the 
earldom  which  was  held  by  him. 
Now,  when  the  notary,  in  conse- 
quence of  the  assignation,  goes  to 
give  infeftment  of  lands  which  are 
not  once  mentioned  in  the  charter, 
but  which,  to  a  certainty,  fall  under 
the  description  in  it,  all  the  inform- 
ation which  he  gets  is  verbal.  He 
is  told  that  these  are  the  lands  in 
question.  But  I  doubt  very  much 
if  that  is  enough.  I  am  inclined 
to  think  that  there  ought  to  have 
been  some  deeds  produced  to  him 
as  evidence  of  the  assertion.  If  I 
had  seen  anything  of  that  kind  in 
the  seisin,  I  would  have  held  it  to 
be  good,  but  as  there  is  not,  I  am 
inclined  to  alter  the  interlocutor." 
8.  Lord  Meadowbank  ob- 
served,— "  I  am  of  the  same  opin- 
ion. It  is  not  that  the  title  is  bad, 
but  that  it  requires  a  process  of  de- 
clarator to  make  it  good ;  and  as 
to  the  infeftment,  all  actus  legitimi 
ought  to  be  formal  and  complete 
in  themselves,  and  you  have  no- 
thing of  that  kind  here.  It  is  im- 
possible to  leave  these  matters  to 


the  intelligence  of  the  bailie ;  the 
notary  ought  to  have  evidence  in 
writing  before  him,  and  that  evi- 
dence ought  to  appear  on  the  re- 
cord." 

9.  In  Hill  v.  Duke  of  Mon- 
trose, July  10,  1828,  the  Crown 
charter  which  formed  the  pursuer's 
title  to  pursue  a  declarator  of  non- 
entry,  conveyed  all  the  Temple 
lands  in  Scotland.  These  lands 
had  been  erected  into  the  barony 
of  Drem,  and  the  charter  contain- 
ed a  clause  authorizing  infeftment 
to  be  taken  on  any  one  portion  of 
the  lands  as  sufficient  for  the  whole. 
Infeftment  was  taken  on  a  Temple 
tenement  in  the  town  of  Hamilton, 
and  the  instrument  bore,  that  the 
notary  gave  infeftment  "  terranim 
Templariarum  et  tenementonira 
Templariorum  cum  pertinentibus, 
respective  infra  scriptorum,  &c., 
viz. — Totas  et  integras  terras  Tem- 
plarias  de  Lettemarquil.''  The  in- 
strument contained  no  statement 
that  evidence  was  laid  before  the 
notary  that  the  lands  of  Letternar- 
quil  formed  part  of  the  barony  of 
Drem,  or  were  Temple  lands  in- 
cluded in  the  charter,  there  being 
no  such  lands  specified  in  it.  The 
defender  pleaded, — That  the  in- 
feftment was  inept,  as  there  was 
no  warrant  in  the  charter  for  giv- 
ing infeftment  in  the  lands  in  ques- 
tion ;  and  that  no  evidence  was 
laid  before  the  notary  instructing 
that  these  lands  were  included  in 
the  general  terms  of  the  grant. 

10.  At  the  first  advising, 
Lord  Justice-Clerk  Boyle 
observed, — "  The  party  here  must 
show  that  he  has  been  infeft  in  a 
Temple  tenement.     But  the  ques- 


INFEFTMENT. 


35 


tion  most  insisted  in  bj  the  Duke 
is  not  embraced  by  any  finding  of 
the  Lord  Ordinary,  and  I  doubt 
how  far,  when  there  is  no  special 
warrant  in  the  adjudication  to  in- 
feft  in  the  particular  lands,  Mr. 
Hill  could  take  infeflment  in  the 
manner  he  has  done.  Quo  war^ 
ranto  was  infeftment  given  t  In 
the  case  of  Belshes,  the  notary  was 
obliged  to  deduce  progress ;  and 
I  should  like  the  objection  dis- 
posed of  separately,  for  the  Lord 
Ordinary  does  not  advert  to  it." 

11.  The  case  having  gone  back 
to  the  Outer  House,  Lord  Mac- 
kenzie, Ordinary,  repelled  the  ob- 
jections taken  by  the  defender,  and 
in  a  Note  observed, — "  The  Lord 
Ordinary  thinks,  that,  on  the  sup- 
position that  the  lands  to  which  the 
process  relates  formed  part  of  the 
barony  of  Drem,  then  the  notary 
was  entitled  to  make  out  an  instru- 
ment of  sasine  of  these  lands  as 
part  of  that  barony,  as  in  other 
cases  of  sasines  of  parts  of  baronies, 
without  referring  to  written  evi- 
dence, or  any  evidence  produced, 
to  cause  his  knowledge  that  these 
lands  were  part  of  that  barony." 
The  defender  having  reclaimed, 
the  Court  adhered. 

12.  Lord  Glenlee  observed, 
— "  The  Lord  Ordinary  has  indi- 
cated in  his  Note  what  distinguishes 
this  case  entirely  &om  that  of 
Stewart,  and  others  of  the  same 
kind.  In  Stewart^s  case,  the  char- 
ter authorized  sasine,  not  in  any 
individual  lands,  but  in  lands  de- 
scribed merely  as  belonging  to  the 
Duke,  and  not  included  in  a  cer- 
tain deed  of  entail;  and  the  notary, 
when  he  gave  sasine,  stated  no- 


thing of  any  evidence  being  pro- 
duced of  these  lands  belonging  to 
the  Duke,  or  that  they  were  not 
included  in  the  entail,  and  this  was 
held  a  defect  in  the  warrant,  that 
it  was  not  so  clear  as  to  be  sus- 
tained in  a  court  of  freeholders, 
and  it  was  not  considered  what 
other  effect  it  would  have.  In 
the  other  case  of  Wallace,  Lord 
Hailes'  report  just  gives  this  ac- 
count of  it,  that  the  precept  was 
to  infeft  in  all  other  lands  belong- 
ing to  the  granter  in  the  county 
of  Ayr,  and  the  instrument  did  not 
bear  that  evidence  had  been  pro- 
duced that  these  did  belong  to  the 
gentleman,  and  it  was  held  not 
sufficient  in  a  competition.  In  an- 
other case,  ten  years  after,  reported 
by  Karnes,  the  Court  were  unani- 
mous that  a  general  precept  was 
good  for  infeftment  in  any  lands 
which  could  be  instructed  to  the 
notary  to  fall  within  the  descrip- 
tion. There  is  a  clear  distinction  be- 
tween this  and  the  case  of  Stewart. 
Here  we  have  the  Temple  lands 
all  united  in  the  barony  of  Drem, 
and  the  charter  gives  authority  to 
infeft  in  any  part,  as  well  as  the 
whole,  and  the  notary  gives  infeft- 
ment in  these  as  in  parts  of  the 
barony  of  Drem.  The  designa- 
tion of  Temple  lands  is  a  vulgar 
and  common  designation,  and  the 
objection  in  the  case  of  Stewart 
does  not  apply,  for  the  reasons  stat- 
ed in  the  Lord  Ordinary's  Note. 
No  doubt  the  notary  may  have 
gone  wrong  in  holding  them  to  be 
Temple  lands,  and  this  is  the  pro- 
per action  to  try  that ;  and  there 
is  no  necessity  to  raise  a  separ- 
ate declarator."    Lord  Justice- 
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Clerk  Boyle  observed, — "  The 
great  difference  between  this  and 
Stewart's  case  is,  that  these  lands 
are  set  forth  as  parts  of  a  barony, 
and,  therefore,  the  objection  does 
not  apply." 

13.  The  objection  in  the  case  of 
Hill  V,  the  Duke  of  Montrose  was, 
that  there  was  no  warrant  to  give 
infeftraent  in  the  lands  in  dispute. 
Infeftment  was  not  given  upon 
these  lands,  but  upon  a  Temple 
tenement  situated  in  the  town  of 
Hamilton.  The  Temple  lands, 
however,  conveyed  by  the  pur- 
suer^s  title,  had  been  created  into 
a  barony,  and  the  Crown  charter 
contained  a  clause  of  dispensation 
authorizing  infeftment  taken  at 
any  one  part  of  the  Temple  lands 
to  be  held  as  sufficient  for  every 
part.  If,  therefore,  infeftment  was 
properly  taken  in  the  tenement 
at  Hamilton,  that  infeftment  was 
sufficient  to  comprehend  the  whole 
Temple  lands  which  had  been 
erected  into  the  barony  of  Drem, 
and  must,  therefore,  have  included 
the  lands  in  dispute,  if  they  were 
really  Temple  lands.     Although, 


therefore,  the  notary  did  not  enu- 
merate the  lands  in  dispute  in  his 
instrument  of  sasine,  the  infeft- 
ment taken  upon  the  Temple  tene- 
ment at  Hamilton  was  a  sufficient 
title  to  raise  a  declarator  of  non- 
entry  against  the  vassal  in  the 
lands  in  dispute,  the  pursuer 
being  under  the  necessity  of  show- 
ing that  these  lands  were  really 
temple  lands.  This,  however,  he 
was  entitled  to  do  in  the  declara- 
tory of  non-entry,  without  the  ne- 
cessity of  raising  another  declara- 
tor limited  to  that  conclusion.  No 
question  seems  to  have  been  raised 
as  to  tlie  validity  of  the  infeftment 
taken  at  Hamilton.  If,  however, 
that  tenement  was  not  specially 
mentioned  in  the  precept,  the 
principle  of  the  case  of  the  Duke 
of  Norfolk  V,  Billers  would  seem 
to  apply.  The  notary  ought  then, 
it  is  thought,  to  have  had  evi- 
dence laid  before  him  that  the  tene- 
ment at  Hamilton  was  really  a 
Temple  tenement,  and  so  compre- 
hended within  the  warrant  of  in- 
feftment. 


A  Conditional  Institute  may  take  Infeftment  on  the  Precept  contained 
in  a  Deed  of  SetUementy  without  expeding  any  service,  or  obtaining 
a  Decree  declaring  the  failure  of  the  prior  Institutes, 


FOGO  V,  FOGO. 


Aug.  18, 1848.      In  1 769,  Elizabeth  Fogo  conveyed  the  lands  of  Row  to  James 
Narrative.    Russell,  her  cousin-german,  only  lawful  son  of  Alexander  Rus- 
sell, and  the  heirs  whomsoever  of  his  body ;  whom  failing,  to  his 
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sister,  Agnes  Russell,  eldest  lawful  daughter  of  the  said  Alex-     Fooo 
ander  Russell,  and  the  heirs  whomsoever  of  her  body ;  whom    Foo«. 
failing,  to  Isobel  Russell,  second  lawful  daughter  of  the  said     ^g^ 
Alexander  Russell,  and  the  heirs  whomsoever  of  her  body ;  whom 
&iling,  to  Catherine  Russell,  third  lawful  daughter  of  the  said 
Alexander  Russell,  and  the  heirs  whomsoever  of  her  body ; 
whom  faiUng,  to  James  Fogo,  writer  in  Edinburgh,  and  the 
heirs  whomsoever  of  his  body ;  whom  all  failing,  to  the  said 
James  Fogo,  his  nearest  and  lawful  heirs  and  assignees  whom- 
soever. 

Mrs.  EUzabeth  Fogo,  the  grantor  of  the  deed,  died  in  1777. 
James  Russell,  the  institute  in  the  deed,  predeceased  her  with- 
out issue.  Agnes  Russell  also  predeceased  her  without  issue. 
Isobel  Russell  entered  into  possession  of  the  estate,  and  made 
up  a  title  in  1805,  by  expeding  a  general  service  as  heir  of 
provision  to  James  Russell,  under  the  deed  1769,  and  then 
obtaining  a  charter  of  resignation,  in  virtue  of  the  procuratory 
contained  in  that  deed,  on  which  charter  she  was  infeft.  In 
1811,  she  executed  an  entail  of  the  lands  in  favour  of  herself  in 
liferetit,  and  her  sister  Catherine,  and  other  heirs-substitute  in 
fee.  She  died  in  1812,  and  was  succeeded  bv  her  sister,  and 
afterwards  by  other  heirs,  who  made  up  a  feudal  title  under 
the  entail  of  1811. 

In  1838,  the  pursuer,  as  eldest  surviving  son  of  the  late  James 
Fogo,  who  by  the  deed  1769  was  called  to  the  succession  after 
Catherine  Russell,  and  the  heirs  whatsoever  of  her  body,  brought 
a  reduction  and  declarator  against  the  defender,  the  heir  of  entail 
in  possession  under  the  deed  1811.  The  object  of  the  action 
was  to  reduce  the  title  made  up  by  Isobel  Russell  in  1805,  as 
being  inept,  and  to  reduce  the  entail  subsequently  made  by  her 
in  1811,  with  all  the  rights  made  up  under  that  deed,  as  flowing 
a  non  habente  potestatem. 

Pleaded  for  the  Pursuer. — James  Russell,  the  institute  in  abqument  toe 
the  deed  1769,  predeceased  the  grantor  without  issue,  and  no- 
thing had  vested  in  him  under  that  deed  when  he  died.  Agnes 
Russell  also  predeceased  the  grantor  without  issue.  When  the 
grantor  died  in  1777,  Isobel  Russell  was  the  party  to  whom  it 
was  competent  to  make  up  a  title  imder  the  deed  1769,  but  she 
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Fooo  never  did  so  in  a  habile  manner.  She  never  brought  a  declara- 
Foao.  tor  of  her  right,  and  her  service  to  James  Russell  was  wholly 
1848.  inept.  That  service  could  take  up  nothing,  because  nothing  ever 
vested  in  James  Russell.  As  little  could  it  supply  the  place  of 
a  declarator,  so  as  to  aJSbrd  proof  of  her  being  the  conditional 
institute.  Even  if  that  service  proved  that  James  and  Agnes 
Russell  had  died  without  issue,  it  did  not  prove  that  they  had 
predeceased  the  grantor.  That  fact,  however,  was  essential  for 
the  purpose  of  establishing  her  to  be  conditional  institute.  The 
feudal  title,  therefore,  made  up  by  Isobel  Russell,  was  invalid, 
and  the  deed  of  1811,  which  she  executed,  was  uUra  vires.  The 
succession  under  the  deed  1769,  has  therefore  opened  to  the 
pursuer. 


aQUMBrr  iob  Plbaded  FOB  THE  DEFENDER. — If  a  personal  right  vested  in 
James  Russell,  by  force  of  the  dispositive  words  de  presenti  in 
the  deed  1769,  then  the  general  service  to  him  by  Isobel  Russell 
was  apt  and  habile  to  take  up  the  unexecuted  procuratory  and 
precept  in  that  deed.  If  no  right  vested  in  James  Russell,  in 
consequence  of  his  having  predeceased  the  grantor,  then  Isobel 
Russell  was  herself  the  conditional  institute,  in  whom,  as  the 
immediate  disponee,  a  good  personal  right  was  vested  by  the 
force  of  the  grant  in  the  deed  1769,  so  soon  as  the  maker  of 
the  deed  was  dead.  There  was  no  need  of  a  service  by  Isobel 
to  take  up  that  personal  right,  because  she  was  the  direct  dis- 
ponee nominaiim.  A  process  of  declarator  was  not  necessary 
to  vest  in  her  the  right  to  the  precept,  for  it  had  been  previously 
vested  in  her  by  the  grant  itself.  It  would  have  merely  fur- 
nished the  notary  with  evidence  of  the  fact,  that  the  parties 
called  before  her  had  predeceased  the  grantor.  The  service, 
however,  expede  by  Isobel  Russell,  although  it  took  nothing  out 
of  the  hareditas  jdcens  of  James  Russell,  was  equivalent  to  a 
declarator,  as  evidence  to  show  that  the  parties  called  before 
Isobel  had  failed,  and  that  she,  as  conditional  institute,  was  in 
right  of  the  procuratory  and  precept.  The  feudal  title  com- 
pleted by  her  was  therefore  perfectly  regular. 

teriocutorof      LoED  CuNiNGHAME,  Ordinary,  "Found  it  legitimately  proved. 
It.  i^/^17  that  the  said  Isobel  Russell  was  entitled  to  claim  and  possess 
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the  lands  conveyed  by  the  said  Elizabeth  Fogo,  under  the  said     ^^ 
disposition,  as  conditional  institute  therein ;  and  although  the    Fooa 
said  service  was  unnecessary,  and  insufficient  to  carry  any  right    isis. 
to  Isobel,  yet  it  aflFords  collateral  evidence,  sustained  in  sundry 
cases  of  high  authority  in  the  law  and  practice  of  Scotland,  as 
competent  to  show  the  failure  of  the  disponees  first  instituted, 
and  of  Isobel's  right  to  the  character  of  conditional  institute 
under  Elizabeth  Fogo's  settlement ;  and  Found,  that  the  pur- 
suer had  no  title  to  disturb  the  titles  made  up  by  the  said  Isobel 
Russell,  and  on  that  ground  assoilzied  the  defender  from  the 
whole  conclusions  of  the  action/' 

The  Court  "  Recalled  the  several  findings  of  the  Lord  Ordi-  Juiwmbht. 
nary's  Interlocutor,  and  Found  that  the  personal  right,  under  the 
deed  of  settlement  executed  by  Mrs.  Elizabeth  Fogo  in  1769, 
vested  in  Isobel  Russell,  the  entailer,  in  consequence  of  James 
Russell  and  Agnes  Russell  having  predeceased  the  said  Mrs. 
Elizabeth  Fogo  :  Farther,  found  that  in  virtue  of  the  personal 
right  80  vested  in  her,  the  said  Isobel  Russell  had  full  power 
and  capacity  to  execute  the  deed  of  entail  now  under  reduction  ; 
therefore  adhered  to  the  Interlocutor  reclaimed  against,  in  so 
far  as  it  assoilzied  the  defender." 

The  pursuer  having  appealed  to  the  House  of  Lords,  the  case  Rsmit. 
was  remitted  to  the  Court,  for  the  purpose  of  obtaining  the  ^^^    * 
opinion  of  the  whole  Judges,  who  were  directed  to  "  consider 
not  only  the  personal  right  of  Isobel  Russell  to  the  lands  of 
Row,  but  also  the  state  of  her  feudal  title  thereto/' 

In  the  Opinion  returned  by  Lord  Justice-Clerk  Hope,  opihioics. 
his  Lordship  observed, — "  A  service  is  a  title.  It  vests  a  right  Qerk  Hope, 
in  a  substitute,  and  is  required  in  the  case  of  all  parties  who 
are  heirs  of  the  grantee.  If  the  right  vests  without  service, 
then  the  party  must  be  the  grantee,  and  requires  no  title. 
Hence  I  do  not  understand  that  portion  of  the  opinion  in  the 
case  of  Colquhoun,  which  says  that  a  declarator  is  necessary  in 
a  case  in  which  the  opinion  states,  that  the  right  to  the  procu- 
ratory  or  precept  had,  nevertheless,  vested.  If  the  right  vested, 
nothing  else  was  required. 

"  But  the  view,  that  in  the  case  of  any  one  who  can  be  de- 
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Poao  scribed  to  be  disponee,  evidence  of  facts  is  necessary,  either  by 
Fooo.  means  of  a  service,  which  is  not  the  proper  and  legitimate 
1848.  object  of  a  service,  or  by  some  declaratory  proceeding,  unpre- 
cedented, as  Lord  Pitmilly  said  in  Peacock  v.  Glen,  the  whole 
of  this  view  humbly  appears  to  me  to  rest  upon  a  mistake  as  to 
the  import  of  the  provision  in  the  Act  1693.  The  Act  does 
not  suppose  that  the  instruments  of  resignation  or  of  sasine  are 
to  be  made  use  of  to  set  forth  the  evidence  of  facts.  It  directs 
that  they  shall  express  titles,  and  deduce  the  titles  by  which 
the  party  has  right  from  the  grantee.  If  the  party  is  grantee, 
he  has  right  by  the  procuratory  itself.  If  he  requires  to  deduce 
his  right  he  cannot  be  grantee. 

"  We  are  apt  to  look  too  much  to  instruments  of  sasine,  and 
to  talk  of  what  notaries  should  do,  and  in  loose  practice  often 
do.  The  notary  has  no  authority  in  the  matter — the  baiUe 
gives  infeftment  to  the  party  who  has  right  to  ask.  Now,  in  a 
disposition,  the  bailie  is  in  truth  the  granter ;  and  if  a  party 
claims  infeftment  who  has  right  as  conditional  institute  under 
the  deed,  that  is  necessarily  held  in  law  to  be  a  fact  known  to 
the  satisfaction  of  the  granter  and  his  representative,  the  party's 
title  being  the  grantor's  own  deed. 

"  In  all  cases  one  ought  to  consider  the  form  of  resignation, 
being  the  higher  and  more  regular  mode  of  expeding  a  title. 
Then  take  the  procuratory  in  favour  of  James  Russell  and  his 
heirs,  whom  failing,  Agnes  and  her  heirs,  whom  failing,  Isobel 
— can  it  be  doubted  that  that  procuratory  was  granted  in  favour 
of  James  Russell  ?  He  is  dead,  then  an  heir  claims  ;  and  is  not 
the  Statute  express  that  the  heir  must  have  right  by  service  ? 
Isobel  was  surely  not  an  assignee,  and  had  neither  an  assigna- 
tion nor  an  adjudication,  which  is  a  vesting  process. 

"  But  if  Isobel  had  been  the  grantee,  then  the  procuratory 
was  in  her  favour ;  and  if  a  resignation  was  expede,  such  a 
notion  as  a  declarator,  or  any  statement  of  facts  to  be  set  forth 
in  the  instrument  of  resignation,  is,  I  believe,  altogether  unpre- 
cedented. 

"  Accordingly  the  pursuer,  though  searching  diligently  for 
instances,  could  not  give  us  an  example  of  such  a  declarator. 

"  He  tried  to  find  some  resemblance  to  it  in  a  declarator  in 
the  case  of  Clydesdale,  1 726.    But  that  was  a  declarator  against 
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the  heir-at-law  to  implement  an  incomplete  deed.    I  have  never     J^ooo 
seen  one.    I  have  never  met  with  any  one  in  business  who  had,     Pooo. 
And  during  the  last  ten  years,  in  every  progress  or  inventory   "iSsT 
of  titles  which  has  been  through  my  hands,  for  whatever  pur- 
pose, I  have  always  searched  for  a  trace  of  such  a  declarator  as 
that  which  a  conditional  disponee  is  supposed  to  require,  in 
order  to  expede  resignation  or  infeftraent,  and  I  have  never 
seen  or  heard  of  one. 

"  It  would  be  a  singular  proceeding,  productive  of  great  delay 
in  making  up  a  title.  Against  whom  could  it  be  directed  ?  Ex 
hypothesis  the  parties  preceding  the  conditional  institute  are 
either  dead,  or  never  existed.  Who  then  could  be  called  ?  To 
call  the  subsequent  heirs  is  a  mere  farce  ;  for  their  interest,  of 
course,  is  to  aid  the  proceeding  which  brings  the  succession 
nearer  to  them. 

"  I  am  humbly  of  opinion  that  the  Statute  is  by  itself  con- 
clusive upon  the  two  points, — First,  That  all  parties  called  by 
the  deed  after  the  grantee  must  take  as  heirs  and  by  service  ; 
laying  aside  any  special  cases  of  incomplete  deeds,  requiring 
adjudication  ;  and,  secondly.  That  in  any  other  case,  if  the  party 
has  truly  the  character  of  grantee,  the  right  to  the  procuratory 
vests,  by  force  of  the  grant  in  the  deed,  and  that  such  party 
does  not  require  any  title  under  the  Statute  to  enable  him  to 
execute  the  procuratory,  much  less  any  other  proceeding,  such 
as  declarator,  which  is  not  in  any  case  required  under  the  Act/' 

In  the  Opinion  returned  by  Lord  Medwyn,  his  Lordship  ob-  Lord  Medwyn. 
served, — *'  The  view  which  was  taken  by  the  majority  of  the 
Court  in  the  case  of  Colquhoun,  8th  July  1831,  of  the  manner 
in  which  Walter  should  have  completed  his  title,  differs  from 
the  above.  It  was  held  that  a  service  to  the  disponer  in  such 
a  case  was  inept ;  and  most  correctly  was  it  so  found.  This 
was  sufficient  for  the  decision  of  that  case.  It  was  farther 
given,  however,  in  obedience  to  the  remit  from  the  House  of 
Lords,  as  the  opinion  of  the  majority,  that  a  service  to  the  in- 
stitute would  not  have  been  good,  and  that  the  most  correct 
mode  should  have  been,  viewing  Walter  as  a  conditional  insti- 
tute, that  he  should  have  raised  an  action  of  declarator,  con- 
cluding to  have  it  found  that  the  right  had  vested  in  him  as 
conditional  institute,  the  condition  having  been  purified  by  the 


42  FEUDAL  INVESTITURE. 

FoQo  predecease  of  James  Colquhoun  without  issue,  and  then  that  he 
Fooo.  should  take  infeftment  under  the  unexecuted  procuratory  or 
1843."  precept.  Now  I  find  that  Lord  Balgray,  with  the  concurrence 
of  the  other  Judges  of  the  First  Division,  stated  that  declarator 
*  never  has  been  used,  never  can  be  used,  nor  ought  to  be  used, 
as  a  substitute  for  a  service,  where  such  service  is  the  legal 
mode  of  transferring  the  fee;'  and  if  the  person  wishing  to 
obtain  possession  be  nomincUim  conditional  disponee,  I  cannot 
see  how  any  service  can  be  necessary,  or  any  declarator  in  aid 
of,  or  in  Ueu  of  a  service.  The  institute,  even  though  conditional 
when  the  condition  is  purified,  will  obtain  infeftment  at  once,  as 
the  right  vests  in  him  by  the  deed.  Like  any  other  direct  dis- 
ponee, he  can  immediately  use  the  warrant  of  infeftment  in  it 

"  It  seems  to  be  thought  that  the  bailie  of  the  superior  might 
scruple  to  give  infeftment,  without  evidence  being  shown  to  him 
that  prior  disponees  had  failed  without  issue,  by  which  B's  right 
would  be  purified ;  and  in  order  to  remove  these  difficulties, 
that  it  would  be  proper  to  bring  a  process  of  declarator  to  have 
it  found,  that  by  the  predecease  of  prior  disponees  he  was  now 
the  disponee  in  whom  the  right  to  the  procuratory  and  precept 
had  vested.  The  case  of  Colquhoun  was  complicated  by  another 
step  in  the  progress,  that  the  conditional  institute  had  made  up 
no  title,  and  it  was  his  heir  who  was  to  complete  his  title  under 
the  deed ;  yet  it  humbly  appears  to  me,  that  all  that  was  neces- 
sary was  merely  that  Walter's  heir  should  have  served  heir  in 
general  to  him,  in  order  to  take  up  the  right  to  the  unexecuted 
warrant  of  infeftment,  which  had  vested  in  Walter  if  he  was 
conditional  institute.  I  cannot  understand  the  use  of  a  decla- 
rator in  such  a  case.  It  confers  no  right.  It  will  only  declare 
it.  As  it  was  held  that  he  was  conditional  institute,  it  was 
rightly  held  also,  '  that  it,  that  is,  the  precept,  had  been  pre- 
viously vested  in  him  by  the  grant  itself.'  The  right  vests 
when  the  condition  is  purified,  just  as  it  does  in  the  first  dis- 
ponee, where  the  right  is  absolute  ;  and  in  neither  case  is  any 
service  required.  It  is  sufficient  that  the  bailie  knows  that  the 
condition  is  purified,  or  that  this  has  been  proved  to  him,  and 
that  he  gives  the  infeftment.  If  it  truly  be  the  fact  that  the 
vassal  is  entitled  to  the  character,  by  the  failure  of  any  disponee 
between  him  and  the  disponer,  the  infeftment  so  given  will  be 
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unchallengeable.     If  the  superior,  through  his  bailie,  refuses  to     Fogo 
give  an  entry,  the  course  which  the  conditional  institute  has  to     fogo. 
follow  is  obvious,  for  it  is  prescribed  by  Statute ;  he  will  pro-    "ig^sT 
ceed  on  the  procuratory,  and,  obtaining  letters  of  homing,  he 
will  charge  the  superior  to  receive  him  as  vassal,  under  the  Act 
20  Geo,  IL ;  and  if  the  superior  still  objects,  he  must  bring  a 
suspension,  when  the  right  of  the  charger  to  be  infeft  in  conse- 
quence of  the  purification  of  the  condition,  will  be  discussed  in 
that  process ;  and  no  declarator  can  at  all  be  necessary,  or  I 
would  say  competent,  since  the  other  is  the  prescribed  and 
effectual  form.     Declarator  might  declare  the  right  to  be  con- 
ditional institute ;  it  would  require  some  ulterior  proceeding  to 
enforce  it.     In  hke  manner,  the  heir  of  the  conditional  institute 
would  proceed  by  a  general  service  to  him ;  and  having  thus. 
taken  up  the  right  which  had  vested  in  his  predecessor,  he  will 
proceed  to  take  infeftment,  or  will  charge  the  superior  to  receivei 
him. 

"  It  seems  to  have  been  further  thought  that  a  declarator  wa^j 
necessary  to  estabUsh  the  fact  of  the  predecease  of  prior  dispo  - 
nees  without  heirs,  in  order  to  enable  the  notary  who  is  to  dravr 
the  instrument  of  seisin  to  deduce  the  title  of  the  conditional 
disponee,  in  terms  of  the  Act  1693.  But  I  think  there  is  n 
mistake  in  this.  The  Act  requires  a  deduction  of  titles  only  in 
the  case  of  *  heirs,  assignees,  and  successors  having  right  to  th  e 
said  precepts  by  a  general  service,  or  by  disposition  and  assig;- 
nation,  or  by  adjudication.'  Now,  none  of  these  characters 
Walter  held,  if  he  came  to  be  disponee  ;  and  he  had  no  occasio  n 
for  any  of  the  deeds  mentioned  to  vest  the  right  to  the  procu.- 
ratory  in  himself,  as  he  was,  in  the  words  of  the  Act,  '  the  part  y 
in  whose  favour  the  precept  was  granted,'  and  needed  no  de- 
duction of  titles,  his  title  being  the  original  deed  of  conveyance  ; 
far  less  would  any  declarator  be  necessary  for  him,  which  is  no  t 
any  of  the  titles  noticed  in  the  Act,  nor,  indeed,  is  any  title  a  t 
alL  Stair  distinctly  says,  that  the  deduction  of  titles  applieis 
only  to  heirs  and  singular  successors. — Appendia?^  sect.  1  ;  set) 
also  BdFs  Prin.y  sect.  767.  On  this  account,  then,  no  declarator 
would  be  necessary,  and,  indeed,  I  cannot  conceive  what  neces- 
sary purpose  it  could  serve,  when  it  is  a  disponee  who  is  tc« 
execute  the  procuratory  or  precept. 
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FoGo  "  No  declarator  was  resorted  to  in  the  present  case,  but  Isobel 
Fooo.  served  to  James,  the  first  disponee  ;  and  while  it  has  been  said 
1848.  that  that  service  was  inept,  inasmuch  as  by  James  predeceasing 
the  grantor,  nothing  was  vested  in  him  to  be  taken  up  by  ser- 
vice, yet  it  is  said  that  it  affords  evidence  of  facts  necessary  to 
be  shown,  to  prove  that  Isobel  was  a  conditional  institute,  and 
of  course  entitled  to  infeftment  under  the  precept  of  the  deed. 
This  is  the  view  of  the  Lord  Ordinary ;  but  it  was  not  sup- 
ported by  the  First  Division,  and  I  think  rightly.  The  majority 
of  the  Court,  in  the  case  of  Colquhoun,  stated  the  practice  '  of 
using  a  service,  not  as  the  form  of  transmitting  a  right  from  the 
dead  to  the  living,  but  as  a  substitute  for  a  declaratory  action, 
to  ascertain  facts  relative  to  the  succession  as  not  very  correct/ 
Nay,  I  incline  to  the  opinion  of  President  Craigie,  who  *  thought 
it  an  absurdity  to  require  a  service  only  to  ascertain  a  fact/ — 
5  Supp,  832.  I  think  a  service  should  never  be  used  except  to 
transmit  a  right,  it  may  be  a  right  of  blood,  or  something  more 
substantial ;  but  to  use  it  as  mere  evidence  of  fact,  is,  I  think,  a 
misapplication  of  a  service.  If  A  dispones  his  estate  to  the 
heir-male  of  B,  on  the  succession  opening  to  him,  '  not  being 
nominatim  disponee,  but  only  designativ^,  he  cannot  obtain  in- 
feftment till  he  shows  his  character  as  the  heir-male  of  B  ;  but 
this  fact  he  does  not  establish  by  service  to  B,  because  he  takes 
nothing  from  him,  and  such  a  service  might  involve  him  in 
troublesome  liabilities  ;  it  will  be  sufficient  if  he  establish  his 
right  by  other  evidence. — FountainhcUl,  vol.  i.  p.  586.  But  it 
is  important  to  observe,  that  if  evidence  were  necessary  to  show 
that  James  and  Agnes  both  predeceased  without  issue,  this  re- 
tour  does  not  afford  it.  It  proves,  no  doubt,  that  in  1805  they 
were  both  dead,  and  that  they  died  without  issue,  but  it  does 
not  show  that  both  these  deaths  happened  prior  to  1777,  when 
the  disponer  died.  Now,  it  is  the  predecease  alone  which  could 
make  Isobel  a  conditional  institute ;  for  if  either  James  or  Agnes 
survived,  the  right  of  inheritance  would  immediately  pass  to 
them,  and  must  have  been  taken  up  by  Isobel  as  a  substitute. 
As  evidence  of  the  material  fact,  if  it  be  necessary  to  have  such 
evidence  contemporaneously  exhibited  to  the  bailie,  the  notary 
and  the  witnesses,  the  retour  is  utterly  defective ;  as  to  this 
fact  it  is  an  utter  blank/' 
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In  the  Opinion  returned  by  Lord  Moncreiff,  his  Lordship     Fogo 
observed, — "  I  am  of  opinion  that  the  right  of  fee  was  vested  in    fooo. 
Isobel  Russell  as  conditional  disponee,  or  institute,  and  I  am    "isisT 
also  of  opinion  that,  on  that  supposition,  the  feudal  title  was  Lord  Moncreiff. 
validly  completed. 

"  In  the  case  of  Colquhoun,  the  position  of  Walter  Colquhoun 
was  precisely  the  same,  under  the  deed  in  that  case,  with  the 
position  of  Isobel  Russell,  under  the  deed  in  the  present  case. 
But  Walter  Colquhoun  had  executed  no  deed,  and  had  made  no 
attempt  to  complete  a  feudal  title.  His  son  Robert,  on  the 
other  hand,  had  expede  no  service  either  to  him  or  to  the  prior 
institute  who  had  predeceased  the  testator;  but  had  served 
himself  heir  of  provision  to  the  granter — which  service  the  whole 
Court  unanimously  held  to  be  inept.  In  this  state  of  things, 
the  ten  consulted  Judges  were  of  opinion,  that  there  was  a  fee 
vested  in  Walter  as  conditional  institute,  which  Robert  ought  to 
have  taken  up  by  service  to  him  ;  and  being  required  to  state 
in  what  way  a  feudal  title  should  have  been  completed,  they 
suggested  one  method  as  sure  and  safe,  although  they  also  stated 
that  other  modes  might  have  been  adopted  with  effect. 

"  In  explaining  this  matter,  it  was  suggested  that,  if  Walter 
had  wished  to  complete  his  title,  his  best  course  would  have 
been,  to  bring  a  declarator  to  have  it  found  *  that  he  was  con- 
ditional institute  in  the  entail,  that  the  condition  was  purified 
by  the  death  of  his  brother  James  without  issue,  and  therefore 
that  he  was  entitled  to  take  infeftment  in  that  character.'  This 
was  suggested  under  no  idea  that  such  a  proceeding  was  neces- 
sary in  order  to  vest  the  right  in  Walter ;  for  it  was  carefully 
added — '  The  decree,  it  is  obvious,  would  not  have  vested  the 
right  to  the  precept  in  Walter  ;  for  it  had  been  previously  vested 
by  the  grant  itself.'  It  was  suggested,  for  an  entirely  diflFerent 
reason,  viz.,  in  the  view  that  some  evidence  was  necessary,  with 
reference  to  the  Statute  1693,  c.  35,  in  order  to  satisfy  the 
notary  or  bailie  that  the  prior  institute  and  his  issue  had  failed. 
And  it  must  be  taken  with  the  qualification  distinctly  expressed, 
that  other  modes  of  proceeding  might  answer  the  same  purpose, 
and,  in  particular,  that  service  might  be  sufficient,  though  there 
were  no  right  to  be  taken  up  by  such  service.  The  opinion 
does  not  bear,  and  I  presume  that  none  of  the  Judges  thought, 


46  FEUDAL  INVESTITURE. 

Pooo  that  declarator  was  indispensable.  It  says  the  reverse ;  and, 
Fooo.  while  holding  any  service  to  the  grantor  to  be  inept  for  carry- 
1843.  ing  any  right,  it  still  suggests  that  such  a  service  might  have 
answered  the  purpose  of  proving  the  facts.  But  it  was  further 
expressly  laid  down,  that,  if  the  personal  fee  which  was  in 
Walter  had  been  taken  up  by  service  to  him,  it  would  have  been 
perfectly  competent,  after  his  death,  to  insist  in  the  declarator, 
or  adopt  any  other  proceeding  for  proving  the  fact.  It  could 
not  indeed  have  been  said  that  a  declarator  was  indispensable, 
considering  that  that  form  of  process  is  but  of  recent  and  very 
rare  use  ;  and  it  could  not  be  imagined  that  the  feudal  system 
•was  so  defective,  that  in  ordinary  cases  it  could  not  accomplish 
its  objects  without  an  action  at  law. 

"  It  was  with  reference  to  the  Act  1693  that  that  suggestion, 
•which  really  did  not  enter  into  the  essence  of  the  title,  was 
given.  But  it  is  somewhat  remarkable  that,  in  the  hearing  in 
the  present  case,  the  counsel  for  both  parties  maintained  that 
the  Act  1693  cannot  apply  to  the  case  of  a  conditional  disponee 
at  all.  If  this  view  of  the  matter  be  sound,  it  clears  the  case  of 
si\  diflSculty.  The  fact  that  both  James  and  Agnes  Russell  pre- 
deceased the  testatrix  without  issue,  requires  no  proof;  because 
it  is  expressly  admitted  in  the  summons  and  in  the  record. 
And  Isobel  Russell  being  thus  confessedly  in  exactly  the  same 
position  with  Walter  Colquhoun — that  is,  with  the  right  of  fee 
vested  in  her  as  conditional  institute — nothing  was  necessary  to 
be  done  as  matter  of  form  or  solemnity,  for  enabling  her  to 
execute  the  procuratory ;  and  the  only  reason  suggested  for 
resorting  to  any  other  proceeding  would  be  superseded.  I  have 
considered  this  question  concerning  the  application  of  the  Act 
1693  to  such  a  case.  I  think  that  it  is  attended  with  doubt 
If  the  case  had  occurred  at  a  considerable  distance  of  time  from 
the  death  of  the  grantor  of  the  procuratory  or  precept,  and  if 
the  superior  or  the  bailie  had  not  knowledge  of  the  fact  that 
the  prior  institute  had  failed  without  issue,  he  certainly  might 
require  evidence  to  satisfy  him.  But  it  is  a  fact  which,  in  any 
other  view,  may  be  proved  at  any  time.  And,  though  I  have 
had  some  hesitation  in  coming  to  an  opinion  on  this  point,  more 
especially  from  observing  that  Lord  Glenlee,  and  other  Judges 
in  the  case  of  Peacock  and  Glen,  and  Lord  Corehouse  himself, 
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and  the  other  Judges,  in  the  case  of  Colquhoun,  assumed  that     Foao 
it  did  apply,  I  am  rather,  on  the  whole,  now  inclined  to  think    fogo. 
that  there  may  be  a  mistake  in  this  assumption,  if  taken  as  a   "1843" 
universal  rule.     However,  it  may  be  necessary  that  the  notary 
and  baihe  should  be  satisfied  of  the  facts  necessary  for  showing 
that  the  procuratory  is  vested  in  the  person  presenting  it ;  yet, 
if  the  fact  be  known  and  indisputable,  and  if  it  be  certain  that 
the  party  really  is  a  disponee,  there  seems  to  be  no  title  to  be 
deduced  under  the  provision  of  the  Act  1693,  the  grant  itself 
constituting  the  only  title  on  which  the  charter  or  infeftment  is 
to  be  given. 

"  Taking  it  thus,  the  case  would  be  clear  on  the  principle  of 
the  case  of  Camstradden  ;  and  the  pursuer,  rejecting  the  appli- 
cation of  the  Statute,  cannot  maintain  it  otherwise.  But,  sup- 
posing this  to  be  doubtful,  and  assuming  that  the  Act  does 
apply,  I  still  think  that  the  feudal  title  here  was  well  made  up. 
The  right  to  the  procuratory  was  fully  vested  in  Isobel.  Upon 
this  record  she  was  the  conditional  disponee,  all  called  before 
her  having  failed  before  the  testator  without  issue.  If  any 
evidence  was  necessary  for  showing  the  failure  of  the  prior  in- 
stitutes, she  had  that  evidence  in  the  service  to  James  Russell 
as  heir  of  provision.  Supposing  the  Statute  to  apply,  what  does 
it  require  in  such  a  case  1  There  is  no  derivative  title  to  be 
deduced;  the  disposition  is  the  only  title  ex  hypothesi.  She 
could  require  no  formal  deed  to  prove  that  title.  And  as  to  the 
mere  fact  of  the  failure  of  the  prior  disponees,  as  any  evidence 
would  be  sufficient  for  satisfying  the  superior  or  his  bailie,  the 
service  to  James,  the  first  institute,  though  inept  and  nugatory 
for  carrying  any  right  where  no  right  existed,  might  be  per- 
fectly sufficient,  and  has  always  been  held  to  be  so,  for  proving 
that  the  party  served  to,  and  all  the  persons  called  after  him  in 
the  destination,  have  failed.  A  general  service  was  the  proper 
evidence  for  proving  this,  before  the  idea  of  a  declarator  had 
ever  occurred. 

"  Throughout  all  the  reported  cases  on  this  subject,  it  will 
constantly  be  found  that  a  service  of  this  kind,  whether  to  the 
grantor  of  the  deed,  or  to  the  first  institute,  is  spoken  of  as  a 
useful  proceeding  for  proving  facts,  even  where  it  is  perfectly 
cle^r  that  no  right  can  be  thereby  carried.     It  is  to  be  found  in 
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FoGo       every  one  of  the  disputed  cases — a  fact  which  entirely  neutral- 

Fooo.       izes  and  extinguishes  any  inference  from  practice  :  it  has  always 

1848.        been  found  convenient  for  conveyancers.     And  it  is  so  for  good 

reason,  because  it  does  answer  the  purpose  of  proving  facts,  and 

preserving  the  evidence  of  them  for  future  time,  in  a  quieter  and 

simpler  way  than  by  action  in  a  court  of  law. 

"  And  it  is  of  importance  to  mark  this  consideration,  that,  in 
the  case  of  a  conditional  disponee  coming  into  the  right  by  the 
failure  of  those  previously  named,  however  clear  the  fact  may 
be  at  the  time,  and  however  unnecessary  any  evidence  of  it  may 
be  to  the  notary  and  bailie,  it  is  a  fact  which  may  be  called  into 
question  at  a  later  period,  when  the  same  evidence  of  it  which 
is  then  at  hand  cannot  be  obtained.  For  this  reason,  it  is  ob- 
vious a  declarator  or  a  service  will  generally  be  recommended 
whenever  there  is  any  anxiety  about  the  title.  And  it  is  always 
to  be  remembered,  that  a  general  service,  estabUshing  by  general 
description  the  character  of  the  person  served  in  relation  to  the 
party  deceased,  may  answer  many  purposes,  whether  for  carry- 
ing personal  rights,  or  as  a  tentative  title,  besides  that  of  taking 
up  the  right  to  any  particular  estate  referred  to. 

"  Holding,  therefore,  that  Isobel  Russell  had  the  right  vested 
in  her  as  conditional  disponee,  and  all  the  facts  necessary  to 
give  this  character  being  admitted  on  the  record,  I  am  of  opinion 
that  she  was  in  a  situation  to  execute  the  procuratory,  and  that 
she  completed  a  good  feudal  title  in  virtue  of  it.  If  the  Act 
1693  does  not  apply  to  this  case,  this  is  the  necessary  conse- 
quence of  the  right  to  the  procuratory  being  established  in  her 
person.  But,  supposing  that  the  Act  1693  did  in  some  maimer 
apply,  I  am  of  opinion  that  the  service  to  James  Russell,  though 
unnecessary  and  inoperative  for  carrying  any  right,  was  suffi- 
cient as  evidence  of  the  failure  of  the  prior  disponees,  and  was 
all  that  could  be  required  in  any  case.^' 
Lord  Macken-       In  the  Opinion  returned  by  Lord  Mackenzie,  his  Lordship 

observed, — "  I  now  also  think  that  the  feudal  title  she  made  up 
on  that  disposition  was  good,  she,  as  conditional  institute,  being 
vested  in  the  procuratory  of  resignation. 

"  I  do  not  hold  a  declarator  to  be  necessary  to  enable  a  con- 
ditional disponee,  or  institute,  to  obtain  infeftment  under  the 
Act  1693,  though  I  see  no  difficulty  in  bringing  a  declarator 
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against  the  disponer  or  his  representatives,  and  the  superior,  woo 
But  I  do  not  think  it  necessary.  The  Act  1693  was  made  to  wooo. 
remedy  the  falling  of  precepts  and  procuratories  by  the  death  "J^^ 
of  those  in  whom  the  right  to  them  was  vested,  not  by  the 
death  of  those  in  whom  the  right  was  not  vested,  and  who 
could  have  no  assignees  or  heirs  in  them.  I  conceive  that  a 
substitute  becoming  disponee,  by  the  failure  of  a  prior  disponee 
before  the  deed  had  effect,  and  having  right  to  a  procurator^ 
of  resignation,  as  such,  does  not  need  declarator  to  warrant  his 
infeftment,  though  it  may  be  a  prudent  thing  for  him  to  use 
such  a  process,  or  an  equivalent  one,  to  preserve  evidence,  or  to 
satisfy  the  superior  or  notary,  if  they  entertain  doubt.  A  supe- 
rior can  grant  infeftment  to  an  heir,  if  he  please,  without  any 
service  or  declarator,  by  precept  of  dare  constat  And  I  do 
not  see  what  should  hinder  a  superior  to  accept  resignation  from 
a  conditional  disponee,  on  purification  of  the  condition,  and  grant 
him  charter  of  resignation ;  or  why  the  notary  should  scruple 
to  make  up  the  instrument  of  such  resignation,  if  he  is  made 
acxjuainted  with  the  fact.  And  still  less  do  I  see  why,  where 
this  has  actually  been  done,  according  to  the  truth  of  the  case, 
the  infeftment  so  obtained  should  be  reduced  by  a  party  who 
cannot  deny  that  truth.'' 

In  the  Opinion  returned  by  Lord  Cuninghame,  his  Lordship  LordCuning- 
observed, — "  After  a  long  interval,  the  case  of  Colquhoun  oc- 
curred, which  was  first  decided  in  this  Court  in  1828,  and  an 
opinion  was  then  expressed  by  the  First  Division,  apparently  on 
a  short  argument,  that  the  appropriate  form  of  title  to  be  expede 
by  a  secondary  or  postponed  disponee,  to  claim  the  succession 
to  an  estate  disponed  under  a  similar  destination  with  the  pre- 
sent, was  by  service  to  the  first  institute,  though  he  predeceased 
the  grantor.  That  judgment,  it  is  well  known,  was  brought 
under  appeal,  and  remitted  for  the  opinion  of  the  whole  Court. 
The  question  then  underwent  the  most  elaborate  discussion,  and 
the  result  was,  that  while  the  Court  unanimously  found  the  ser- 
vice of  the  disponee  inept,  the  great  majority  of  the  Judges 
delivered  a  further  opinion,  in  terras  of  the  directions  of  the 
House  of  Lords,  'that  when  the  institute,  in  such  a  deed  of 
entail  as  the  present,  predeceases  the  grantor,  no  right  has 
vested  in  him,  and  the  surviving  party  next  called  to  the  suc- 

D 


50  FEUDAL  INVESTITURE. 

Foao     cession  is  a  conditional  institute,  who  should  make  up  a  title 
FoGo.    by  declarator  that  the  first  institute  has  failed,  and  that  he,  as 
2^43     conditional  institute,  was  entitled  to  take  up  the  procuratory 
and  institute/ 

"  After  a  very  anxious  consideration  of  the  case,  I  concur  in 
that  opinion,  with  this  qualification,  that  it  appears  to  me  to  be 
totally  unnecessary  for  the  conditional  institute  in  possession  of 
the  title  to  pursue  any  declarator  to  establish  his  right.  If  he 
has  a  valid  title,  it  is  effectual  without  declarator ;  and  I  am 
not  aware  of  any  defect  in  the  title  which  the  Court  can  com- 
petently require  a  declarator  to  supply.  As  little  is  declarator 
necessary  in  order  to  set  forth  the  institute's  right  under  the 
Act  1693.  It  is,  as  I  conceive,  conclusively  demonstrated  in 
the  Opinions,  both  of  Lord  Mackenzie  and  Lord  Medwyn,  that 
the  Statute  in  question  is  inapplicable  to  the  case  of  conditional 
institutes,  who  derive  their  right  directly  and  by  name  from  the 
granter  of  the  disposition  founded  on,  and  not  from  any  assig- 
nation executed  by  a  disponee,  who  could  himself  have  taken 
infeftment.  In  particular  cases,  where  the  previous  state  of  the 
facts  is  obscure  or  uncertain,  a  declarator  may  be  resorted  to 
on  views  of  expediency,  and  to  obviate  subsequent  cavil,  but  I 
can  never  hold  such  a  decree  as  inter  solemnia^  the  want  of 
which  can  annul  an  infeftment. 

"  In  forming  this  opinion  as  to  the  right  of  a  conditional  in- 
stitute to  get  infeftment  de  piano  on  his  author's  disposition,  I 
am  well  aware  of  the  objection  which  has  been  urged  with 
great  force  in  the  deliberations  in  the  present  case,  that  when 
such  an  investment  is  given  on  the  mere  authority  of  a  baiUe 
and  notary,  without  any  evidence  of  the  extinction  of  the  prior 
disponees,  it  is  i)ossible  that  valuable  rights  of  third  parties 
may  be  disregarded  or  put  to  hazard,  without  judicial  authority. 
But  this  is  truly  a  visionary  objection,  when  it  is  considered 
that  infeftment  can  only  be  given  by  the  bailie  to  a  disponee 
who  produces  the  right.  In  such  a  case  the  possession  of  the 
title  is,  at  least  in  the  first  instance,  satisfactory  evidence  of  the 
right,  subject  to  every  objection  and  claim  which  can  be  stated 
against  them  b}^  all  interested  within  the  years  of  prescription. 
In  this  view,  infeftments,  like  services,  pass  periculo  petentium 
' — they  can  seldom  be  attended  with  any  prejudice  to  those 
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possessing  a  preferable  riglit,  who  are  attending  to  their  interest    Fogo 
in  the  estate  to  which  they  relate.  Fooo. 

"  Neither  is  it  any  anomaly  in  our  practice,  to  allow  bailies  ^^^ 
to  give  infeftment  to  a  third  party  or  parties  named  in  conjunct 
or  alternative  rights,  who  present  to  him  the  necessary  warrant. 
Take  the  case  of  a  conveyance  to  certain  trustees  named  in  a 
disposition,  the  bailie  is  entitled  to  give  sasine  to  such  of  the 
trustees  as  demand  infeftment,  omitting  the  rest ;  or,  let  it  be 
supposed  that  the  trust  is  given  to  separate  individuals  succes- 
sively, but  exclusively  in  their  order,  if  the  third  or  fourth 
trustee  so  appointed  present  the  disposition  to  the  bailie,  with 
a  verbal  assurance  that  the  others  have  decHned  to  act,  infeft- 
ment is  daily  given  without  any  decree  or  declarator  of  the 
failure  or  non-acceptance  of  the  prior  nominees.  Many  analo- 
gous cases  may  be  figured,  which  it  is  unnecessary  to  enlarge 
upon." 

In  the  Opinion  returned  by  Lokd  Ivory,  his  Lordship  ob-  Lord  ivory. 
served, — "  Holding  this  view,  therefore,  I  am,  on  the  whole, 
for  abiding  by  the  judgment  of  Colquhoun,  and  dealing  with 
Isobel  Russell  as  a  party  who,  in  the  circumstances  of  the  pre- 
sent case,  was  entitled,  in  consequence  of  the  predecease  of  the 
granter  of  the  deed,  to  take  in  the  character  of  conditional  in- 
stitute. 

"  In  coming  to  this  conclusion,  I  do  not  hold  it  at  all  neces- 
sary that  Isobel  should  have  brought  any  declarator  for  the 
purpose  of  establishing  her  right.  For  of  whatever  use  such  a 
declarator,  just  hke  service,  in  the  modified  sense  above  ad- 
verted to,  might  be,  as  matter  of  evidence  that  she  truly  pos- 
sessed the  character  which  she  claimed,  I  entirely  agree  with 
the  Judges  in  Colquhoun's  case,  that  such  a  proceeding  was  not 
necessary  in  order  to  vest  the  right ;  '  for  that  had  been  pre- 
viously vested  by  the  grant  itself.' 

"Neither  do  I  think  that  the  Statute  1693,  c.  35,  has  any 
application  to  the  case  of  a  party  who  takes — not  derivatively, 
but  directly — in  the  character  of  conditional  institute,  or  dis- 
ponee. 

"  What  my  opinion  rests  on  is  this — that,  as  conditional  in- 
stitute, Isobel  took,  by  immediate  force  of  the  grant,  none 
others  having  taken  before  her — that,  consequently,  the  pro- 
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Fooo     curatory  and  precept,  \vhich  she  found  unexecuted,  vested  ipso 

Fooo.    jure  and  took  effect  in  her  person — and  that  being  entitled  to 

ig48.    use  these  as  the  warrants  of  her  title,  and  having  actually  availed 

herself  of  her  right  so  far  as  regards  the  procuratory,  the  feudal 

title  thus  made  up  in  her  person  was  a  perfectly  complete  and 

unchallengeable  title. 

"  Neither  the  case  of  Glen,  nor  the  case  of  Carleton,  which  it 
followed,  runs  in  any  respect  counter  to  this  conclusion.  For 
in  both  the  destination  was  held,  constructiane  juris,  to  be 
equivalent  to  a  destination,  having  for  its  first  member  the 
grantor  of  the  deed  himself.  Such  a  case  could  have  no  bear- 
ing upon  the  present,  unless  Elizabeth  Fogo  had  here  disponed 
in  the  first  instance  to  herself,  whom  faiUng,  to  James  Russell, 
whom  failing,  &c.  No  doubt,  in  that  case,  Elizabeth  Fogo  must 
have  been,  to  all  intents  and  purposes,  regarded  and  dealt  with 
as  institute  under  the  deed ;  and  James  Russell,  had  he  sur- 
vived, as  well  as  Isobel  Russell,  in  consequence  of  his  prede- 
cease, must  equally  have  taken  up  the  estate  as  heir  of  provi- 
sion substituted  to  her.  But  the  species  facti  here  is  altogether 
different." 

The  Opinions  of  all  the  other  Judges  were  to  the  same  effect, 
holding  that  a  decree  of  declarator  was  unnecessary,  and  that 
a  conditional  institute  was  entitled  to  take  infeftment  at  once. 

H^fS^e^fLords  ^^^  causc  having  returned  to  the  House  of  Lords,  the  findings 
Aug.  18, 1843/  in  the  judgment  of  the  Court  were  ordered  to  be  cancelled,  and 
the  following  words  to  bo  substituted  in  their  place : — "  It  ap- 
pearing, that  in  whatever  character  Isobel  Russell  became 
entitled  to  the  estate  in  question,  she  had  full  power  to  dispose 
of  the  same  as  she  did  dispose  thereof,  and  that  the  title  of  the 
defenders,  deduced  therefrom,  is  a  good  and  vaUd  title,  as 
against  the  claims  of  the  pursuer."  And  it  was  farther  "  Or- 
dered and  Adjudged,  that  in  all  other  respects,  the  said  Inter- 
locutor, in  so  far  as  complained  of  in  the  said  Appeal,  be 
Affirmed." 

Lord  Gotten  ham.  Chancellor,  observed, — "  It  seems  to  be 
quite  certain  that  the  fee  did  not  remain  in  Elizabeth  Fogo,  but 
that,  upon  her  death,  the  right  vested  in  Isobel  Russell,  by  the 
predecease  of  those  who  stood  before  her  in  the  succession,  and 
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that  the  only  question  is,  Whether  she  took  as  substitute,  James 
Russell,  who  died  before  her  being  the  institute,  or  whether 
she  being  the  party  to  take,  upon  the  death  of  Elizabeth,  is  to 
be  considered  as  conditional  institute  ?  But  all  the  Judges  con- 
cur in  this,  that  whatever  may  be  the  more  correct  character  of 
her  title,  the  personal  right  in  her  was  complete  and  sufficient 
to  enable  her  to  dispose  of  the  estate  as  she  did,  and  under 
which  the  defender  claims,  and  thereby  effectually  to  deprive 
the  pursuer  of  all  right.  If  James  was  properly  the  institute, 
and  Isobel  the  substitute,  then  IsobeFs  personal  right  w  as,  upon 
the  death  of  Elizabeth  Pogo,  complete,  and  was  properly  feu- 
dalized by  her  service  to  James,  or,  at  all  events,  her  personal 
right  was  sufficient  to  enable  her  to  give  to  the  defender  an 
effective  title,  as  against  the  pursuer.  If,  on  the  other  hand, 
Isobel  was  properly  a  conditional  institute,  then  also  her  per- 
sonal title  was  equally  valid  and  effectual  against  the  claim  of 
the  pursuer.  There  does  not  seem  to  be  sufficient  of  authority, 
or  anything  of  principle,  to  justify  the  idea  that  she  ought  to 
have  obtained  a  declarator  of  her  right,  oi-  any  ground  for  con- 
tending that,  if  such  a  proceeding  was  proper,  the  omission  of 
it,  or  the  delay  in  applying  for  it,  could  entitle  the  pursuer  to 
the  relief  he  prays.  The  title  to  the  declarator  must  be  founded 
upon  a  right  to  the  estate.  Finding,  therefore,  that  upon  either 
of  the  two  supposable  positions  of  Isobel's  title,  she  was  by  law 
enabled  to  confer  upon  the  defender  a  good  title,  as  against  the 
pursuer,  the  interlocutor  appealed  from,  so  far  as  it  assoilzies 
the  defender,  must  be  affirmed,  but,  for  the  reasons  before 
given,  it  appears  to  me  to  be  unnecessary  to  express  opinions 
which  are  not  required  for  the  adjudication  of  the  right  of 
parties/' 


Foao 

9. 

Fooo. 
1843. 


1.  In  the  case  of  Peacock 
r.  Glen,  June  22,  1826,  "  the 
maker  of  the  settlement  conveyed 
his  lauds  to  and  in  favour  of  his 
i^use,  in  conjunct  liferent,  for  her 
fifiirent  use,  in   case  she  should 


survive  him,  allenarly,  and  to  the 
heirs  of  his  body  of  his  present,  or 
any  after  marriage  in  fee;  whom 
failing,  to  William  Beattie,  his 
nephew,  and  the  heirs  of  his  body ; 
whom  also  failing,  to  his  own  near- 
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est  heirs  and  assignees  whatsoever 
in  fee."  He  reserved  his  own  life- 
rent use  of  the  lands,  and  also  full 
power  at  any  time  of  his  life,  and 
without  consent  of  his  spouse,  to 
sell  and  dispose  of  the  whole  or  any 
part  of  the  lands,  or  to  contract 
debt  thereon,  and  to  do  every  act 
of  property  thereanent,  in  the  same 
way  as  if  the  deed  had  not  been 
executed.  The  granter  of  the  deed 
having  died  without  issue,  his  ne- 
phew, William  Beattie,  obtained 
himself  infeft  on  the  unexecuted 
precept  of  sasine,  as  being  the  dis- 
ponee  under  the  settlement.  He 
thereafter  granted  an  heritable 
bond  on  which  infeftment  followed, 
and  on  his  subsequently  becoming 
bankrupt,  his  trustee  brought  a  re- 
duction of  the  bond  on  the  ground 
that  Beattie  had  not  made  up  a 
valid  title  to  the  lands,  as  he  had 
not  served  himself  heir  of  provision 
to  his  uncle,  the  maker  of  the 
settlement.  The  necessity  of  a  ser- 
vice was  rested  upon  two  grounds. 
The  first  was,  that  the  maker  of  the 
settlement  liad,  in  fact,  reserved  to 
himself  the  fee  of  the  property. 
The  second  ground  was,  that  as 
there  were  two  substitutions  prior 
to  that  in  favour  of  Beattie,  and 
as  he  was  only  called  as  a  substi- 
tute, it  was  necessary  to  establish 
by  a  service,  the  failure  of  these 
prior  heirs. 

2.  The  defender  pleaded — 
By  the  disposition,  the  fee  was  not 
taken  to  the  granter  himself,  whom 
failing  to  the  heirs  of  his  body,  but 
simply  to  the  heirs  iiascituri  of  his 
body,  whom  failing  to  William 
Beattie  nominatim.  The  fee  was 
thus  conveyed  out  of  the  granter^s 


person,  and  Beattie  was,  therefore, 
entitled  to  take  infeftment  as  dis- 
ponee,  being,  in  truth,  a  condi- 
tional institute.  A  service  is  only 
essential  where  a  right  is  to  be 
transmitted.  In  the  present  case 
there  was  no  fee  left  in  the  gran- 
ter's  person,  and  none  having  ex- 
isted in  any  intermediate  heir,  a 
service  could  only  be  of  use  in 
modum  probationis  to  establish  the 
non-existence  of  any  prior  heirs. 
Such  proof,  however,  was  not  ne- 
cessary to  validate  the  infeftment 
of  a  nominatim  disponee,  although 
prior  heirs  iiascituri  were  called, 
the  infeftment  being  valid  unless 
prior  heirs  had  actually  existed. 
At  all  events,  where  a  service  is 
not  essential  for  the  purpose  of 
transmission,  the  evidence  of  the 
fact  of  the  failure  of  prior  heirs 
may  be  competently  established 
after  the  infeftment,  and  in  the 
present  case  the  fact  is  admitted. 
The  Court,  by  a  majority,  found 
that  there  was  no  proper  feudal 
title  in  the  person  of  William  Beat- 
tie,  at  the  date  of  the  bond  and  dis- 
position in  security  in  question, 
and  therefore  reduced  the  bond 
and  infeftment  thereon  accord- 
ingly. 

3.  Lord  Glenlee  observed, — 
"  The  Act  1693,  cap.  35,  author- 
izes  infeftment  to  be  given  after 
the  granter's  death,  provided  al- 
ways that  the  titles  of  the  party  be 
deduced  in  the  instrument,  other- 
wise to  be  null ;  and  I  cannot  see 
how  the  mere  production  of  the 
disposition  and  precept  is  in  every 
case  a  sufficient  compliance  with 
the  Act ;  so  that  even  if  Beattie 
had  brought  a  declarator  here,  yet, 
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if  not  deduced  in  the  instrument, 
the  sasine  would  have  been  null. 
But  although  this  Act  of  Parlia- 
ment had  said  nothing  about  de- 
duction of  the  title,  still  a  notary 
is  not  entitled  to  judge  of  any- 
thing but  whether  the  party  ob- 
taining infeftment  be  the  person 
named  in  the  precept,  and  the 
lands  those  specified  therein ;  and 
in  the  case  of  Belshes  v.  Stewart, 
the  notary  was  held  not  entitled  to 
determine  what  were  the  lands  fall- 
ing under  the  vague  description  of 
the  granter^s  lands  to  the  north  of 
the  Pass  of  Killiecrankie.  The 
notary,  therefore,  had  no  power  to 
detennine  whether  old  Beattie  left 
children  or  not,  and  to  infeft 
William  Beattie,  who  was  a  sub- 
stitute, and  not  a  conditional  in- 
stitute, without  proper  evidence  of 
the  failure  of  the  prior  heirs.  In 
this  view,  therefore,  I  am  not  much 
inclined  to  go  into  the  question  of 
ser\nce  at  all ;  although  it  does  not 
necessarily  follow  that  a  service 
cannot  be  properly  expede  to  the 
disponer,  because  he  has  not  taken 
the  fee  to  himself." 

4.  LoED  PiTMiLLY  observed, — 
"  \  general  service  was  not  ncces- 
sar>'  here,  and  would  have  been 
of  no  use  in  carrying  the  personal 
right  to  the  lands  under  the  dispo- 
sition. Old  Beattie,  although  he 
reserved  the  liferent  and  a  power 
to  sell,  disponed  not  to  himself,  but 
to  his  heirs,  whom  failing,  &c., 
and  thus  divested  himself  of  the 
personal  fee.  If  the  conveyance 
bad  been  to  himself,  then  a  ser- 
vice would  have  been  necessary  to 
transmit  the  right ;  but  even  where 
nothing  is  to  be  oarried,  a  service 


may  be  proper  for  other  purposes. 
Thus,  if  old  Beattie  had  had  heirs, 
they  must  have  served  agreeably 
to  the  decision  in  the  case  of  Hay 
of  Drummelzier ;  and,  in  the  cir- 
cumstances in  which  William 
Beattie  stood,  a  service  was  neces- 
sary to  warrant  the  infoftment; 
and  though  the  service  must  have 
been  to  his  uncle,  such  a  procedure 
is  sanctioned  by  the  case  of  Carle- 
ton.  The  baiHe  was  not  entitled 
to  give  infeftment  de  piano  without 
evidence  of  the  heirs  of  old  Beattie 
having  failed ;  and  there  is  also  a 
great  deal  in  the  circumstance  of 
the  precept  not  naming  William 
Beattie  at  all,  although,  no  doubt, 
it  refers  to  the  disposition.  Neither 
is  the  instrument  of  sasine,  in  con- 
formity witli  the  Act  1693,  referred 
to  by  Lord  Glenlee.  It  is  said 
that  a  declarator  would  have  been 
sufficient  to  establish  the  failure  of 
heirs,  so  as  to  warrant  the  infeft- 
ment ;  but  it  is  unnecessary  to  say 
whether  it  would  have  been  so  or 
not,  as  there  was  no  declarator 
here,  nor  any  evidence  produced 
to  instruct  the  failure  of  tlie  i)rior 
heirs;  and  as  to  a  declarator 
brought  now,  it  cannot  remedy 
the  defect  at  taking  infeftment." 

5.  Lord  Allow  ay  observed, — 
"  This  is  a  case  of  great  import- 
ance, and  I  fear  that  much  danger 
may  arise  from  adhering  to  the  in- 
terlocutor. The  disposition  here 
is  to  the  grantor's  heirs,  whom 
failing,  to  Wilham  Beattie  /lomt- 
natim.  He  is  infeft,  and  his  in- 
feftment is  unchallenged,  and  the 
defender  advances  money  to  this 
person,  whose  infeftment  appears 
on  the  record ;  but  it  is  now  said 
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that  it  is  invalid,  because  the  no- 
tary had  no  evidence  of  the  failure 
of  the  granter's  heirs.  The  infeft- 
ment,  however,  was  given  within 
three  years  of  the  date  of  the  deed, 
and  it  might  be  within  his  personal 
knowledge  that  the  granter  died 
without  issue;  and  what,  there- 
fore, was  to  prevent  him  from  giv- 
ing infeftment  to  the  nominatim 
disponee  ?  Where  a  disponer  cx)n- 
vevs  the  fee  to  himself,  a  service  is 
necessary  to  take  it  up ;  but  where 
nothing  remains  in  the  granter,  a 
service  can  carry  nothing.  It  may 
no  doubt  be  often  expedient  to  have 
a  service  for  evidence  of  what  the 
notary  is  not  entitled  to  assume ; 
but  the  matter  here  was  so  recent, 
that  I  cannot  see  how  a  service 
should  have  been  necessary  to 
prove  that  old  Beattie  died  without 
children.  That  was  a  fact  of  which 
the  notary  was  entitled  to  judge 
from  his  own  knowledge ;  and  it  is 
ofiered  to  be  proved  here.  I  do 
not  think,  however,  that  such  proof 
is  necessary,  as  the  fact  has  never 
been  denied;  but  if  it  were  dis- 
puted, which  it  is  not,  it  would  still 
be  competent  to  prove  by  declara- 
tor that  he  died  without  issue.  A 
service  incurs  a  general  represen- 
tation ;  and  must  a  man  run  this 
risk,  to  establish  a  fact  which  may 
be  known  to  all  the  country,  and 
has  never  been  contradicted?  Then 
the  disposition  here  was  to  heirs 
only  in  posse,  and  it  is  admitted 
that  none  ever  existed ;  so  that  if 
a  service  was  necessarv,  it  could 
not  be  to  the  children,  and  no  right 
remained  in  old  Beattie  to  be  taken 
up.  The  case  of  Carleton  did  not 
bring  out  the  question  such  as  we 


have  here,  Wliether  Nathaniel 
had  not  a  personal  right  in  him, 
and  might  not  have  taken  without 
a  service  ?  for  the  creditors  had  no 
interest  unless  they  could  oblige 
him  to  take  through  John;  and 
although  it  appears  that  John  did 
actually  predecease  the  granter, 
yet  the  law,  as  argued  by  Presi- 
dent Craigie  in  the  paper  recited 
in  the  defender's  petition,  on  the 
assumption  of  his  having  survived, 
seems  never  to  have  been  disputed, 
and  applies  directly  to  the  case  as 
it  stands  here, — WiUiam  Beattie 
being  in  exactly  the  same  circum- 
stances with  John  Gordon,  had  the 
latter  survived,  as  is  assumed  in 
that  paper,  in  the  law  as  laid  down 
in  which,  I  entirely  concur.  My 
opinions  on  this  point  have  been 
formed  under  Lords  Braxfield  and 
Eskgrove,  the  two  ablest  convey- 
ancers ever  on  the  Bench ;  and  as 
the  case  is  one  of  great  importance, 
I  should  wish  to  have  the  opinions 
of  the  other  Division." 

6.  Lord  Justice-Clerk  Boyle 
observed, — "  The  case  of  Carleton 
is  an  authority  to  show,  that  a  ser- 
vice might  have  been  expede  to  old 
Beattie.  What  effect  it  would 
have  had,  is  another  question. 
But  I  must  demur  to  the  proposi- 
tion contended  for  by  the  defender, 
that  William  Beattie  was  a  condi- 
tional institute ; — he  was  a  substi- 
tute called  on  failure  of  heirs  of  the 
marriage.  On  the  face  of  the  deed, 
therefore,  this  was  a  case  in  which 
evidence  ought  to  have  been  pro- 
duced of  the  party's  title  to  obtain 
infeftment ;  but  no  such  evidence 
appears  on  the  instrument.  The 
notary  was  not  entitled,  on  the  at* 


INFEFTMENT. 


57 


tomey's  mere  statement,  to  take  it 
for  granted  that  old  Beattie  died 
without  issue,  and  he  was  not  war- 
ranted to  give  infeftment  without 
satisfactory  evidence  of  that  fact ; 
and  there  can  be  no  doubt  but  that 
a  service  as  heir  of  provision  would 
have  been  sufficient,  and  also  a 
perfect  deduction  of  titles  under 
the  Act  1693.  Whether  or  not  a 
declarator  would  have  done  at  first, 
it  is  unnecessary  to  inquire,  as  it 
certainly  cannot  now  be  allowed 
post  tantum  temporis,  and  af^er  a 
complete  right  has  been  vested  in 
the  assignees." 

7.  In  the  case  of  Colquhoun 
r.  CoLQUUOUN,  July  8,  1831,  a 
party   conveyed   his  estate    by  a 
strict    entail    to    his    eldest    son 
James,  and  the  heirs  whomsoever 
of  his  body ;  whom  failing,  to  his 
second  son,  Walter,  and  the  heirs 
whomsoever  of  his  body ;  whom 
failing,  to  a  series  of  substitutes. 
James  predeceased  his  father  witii- 
out   issue.     Walter   survived   his 
father,  but  died  without  making 
up  a  title  to  the  estate,  leaving  a 
son,  Robert,  who  expede  a  general 
service  to  his  grandfather,  the  en- 
tailer, and  took  infeftment  on  the 
unexecuted  precept  in  the  entail, 
lie  thereafter  sold  the  estate,  and 
the   purchaser  brought  a  suspen- 
sion of  a   threatened   charge  for 
the  price.     A  reduction  was  also 
brouirht  of  the  service  and  infeft- 
ment  of  Robert.     The  Court,  De- 
cember IG,  1828,  found  the  letters 
orderly  proceeded,  and  decerned  in 
the  reduction  in  terms  of  the  libel. 
The  decree  in  the  reduction  was 
allowed  to  become  final,  but  the 
judgment  in  the  suspension  was 


taken  to  appeal.     The  cause  was 
then  remitted  to  the  Court  for  the 
purpose  of  obtaining  the  opinions 
of  the  whole  Judges,  "  in  regard  to 
the   law  and  practice  of  convey- 
ancers in  Scotland  in  the  service  of 
heirs,"  and  to  consider  whether  the 
service  in  question  was  a  valid  ser- 
vice? or  whether  the  service  should 
have  been  to  the  institute  in  the 
entail  who  predeceased  the  gran- 
tor ?     The  Court  were  unanimous 
in  holding  the  service  expede  by 
Robert,  the  son  of  Walter,  invalid, 
8.  In   the  Opinion  drawn   by 
Lord  Coreuouse,  and  in  which 
all  the  consulted  Judges  concurred, 
the  following  statement  is  made  as 
to   the  manner  in  which  Robert 
should   have   completed  his  title. 
Their   Lordships  observe, — "  To 
exj)lain  the  mode  in  which  a  title 
ought  to  have  been  made  up  by 
Robert,  and  assuming  that  no  right 
vested  in  James  by  delivery,  it 
will  be  remembered  that  Walter 
was  instituted  conditionally  on  the 
failure  of  James  and  the  heirs  of 
his    body.       If  Walter    himself, 
therefore,  w^ho   survived   the   en- 
tailer, had  intended  to  complete  a 
feudal  title  in  his  person  to  the 
estate,  he  ought  to  have  proceeded, 
not  by  service,  but  by  an  action  of 
declarator  in  the  Court  of  Session 
against  all  having  interest,  con- 
cluding to  have  it  found  that  he 
was   conditional  institute   in   the 
entail — that    the    condition    was 
purified  by  the  death  of  his  brother 
James  without  issue,  and  therefore 
that  he  was  entitled  to  take  infeft- 
ment  in    that    character.      The 
decree  of  the  Court  in  that  action 
would  have  been  a  warrant  author- 
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izing   the   notary  to   give  sasine 
upon  the  precept,  without  which, 
in  consequence  of  the  Act  1693, 
c.  35,  relative  to  the  deduction  of 
titles,  the  notary  might  not  have 
been  in  safety  to  expede  the  infeft- 
ment.     The  decree,  it  is  obvious, 
would  not  have  vested  the  right 
to  the  precept  in  Walter,  for  it 
had  been  previously  vested  by  the 
grant  itself ;  but  the  decree  would 
have   furnished  the   notary  with 
evidence  of  the  fact,  which  it  was 
incumbent  on  him  to  state  in  the 
instrument  of  sasine.  On  Walter's 
death,  without  completing  a  title, 
his  son   Robert   in   like   manner 
ought    to   have  obtained    decree, 
that  the  right  had  vested  in  his 
father  by  his  survivance  of  the  en- 
tailer, and  the  failure  of  James  and 
his  issue ;  and  he  ought  then  to 
have  expede  a  general  service  as 
heir  of  provision  to  Walter,  which 
would  have  put  him  in  right  of  the 
procuratory  and  precept  contained 
in  the   entail.      Other  modes  of 
making  up  a  title  might  have  been 
followed,  but  what  has  been  stated 
we  consider  to  be  the  most  cor- 
rect.   If  the  subject  appears  to  be 
attended   with    any  difficulty,    it 
arises  from  the  following  circum- 
stances : — A   practice,    not  very 
correct,  but  sometimes  convenient, 
has  prevailed,  of  using  a  service, 
not  as  the  form  of  transmitting  a 
right  from  the  dead  to  the  living, 
its  primary  and  proper   purpose, 
but  as  a  substitute  for  a  declaratory 
action  to  ascertain  facts  relative  to 
the  succession  by  the  cognition  of 
an  inquest,  instead  of  the  decree  of 
a  Court.     It  is  to  this  that  Lord 
Kilkerran  alludes  in  reporting  the 


case  of  Gordon  of  Carleton.  The 
destination  was  to  the  male  issue 
of  James  Gordon,  the  entailer; 
whom  failing,  to  John  Gordon  and 
his  heirs-male;  whom  failing,  to 
Nathaniel  Gordon  ; — and  John 
Gordon,  the  conditional  institute, 
having  predeceased  the  entailer, 
who  left  no  male  issue,  it  was  held 
that  a  service  to  him  by  Nathaniel 
Gordon,  the  next  conditional  in- 
stitute who  survived  the  entailer, 
was  inept ;  for,  as  the  reporter 
rightly  observes,  there  was  plainly 
no  right  in  John  which  could  be 
carried  bv  service.  But  Nathaniel 
served  to  the  entailer,  and  that  was 
held  sufficient — not  certainly  be- 
cause the  service  transmitted  any 
rightfrom  the  entailer  to  Nathaniel, 
but  because  it  affi)rded  evidence 
that  both  the  entailer  and  John 
Gordon  had  died  without  male 
issue,  and  consequently  that  the 
conditional  institution  in  favour  of 
Nathaniel  had  taken  effect,  Oa 
the  same  footing,  if  Walter  Col- 
quhoun,  in  the  present  case,  being 
the  second  son  of  the  entailer,  had 
served  to  his  father,  it  might  have 
been  considered  as  equivalent  to 
a  decree,  that  his  elder  brother 
James  and  his  issue' had  failed  be- 
fore the  entailer,  and  therefore  that 
he  was  in  titulo.  But  Walter 
having  died  without  any  proceed- 
ing of  this  kind,  it  was  incompetent 
for  his  son  Robert  to  serve  to  the 
entailer,  because  it  was  incumbent 
on  him  fii'st  to  establish  by  decree 
that  the  right  had  vested  in  Walter, 
— and,  secondly,  to  take  it  out  of 
Walter's  hcereditas  jacens  by  ser- 
vice to  him." 

9.  The    Judges    of  the    First 
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Division  of  the  Court,  before  whom 
the  cause  originally  came,   were 
unanimous  in  holding  that  a  ser- 
vice to  the  institute,  although  he 
predeceased  the  entailer,  was  the 
proper  form  to  have  adopted,  and 
that  there  was  no  authority  for  a 
declarator.     Lord  Balgray  ob- 
served,— "  Although  Robert  Col- 
quhoun,  the  grandfather,  died  last 
vest  as  of  fee  in  the  feudal  estate, 
it  never  was  vested  in  him  on  this 
entail.     Although,  in  this  entail, 
this  Robert  Colquhoun,  the  granter 
of  it,  reserved  his  own  liferent  of 
this  feudal  estate,  and  power  to 
sell,   &c.,  yet,    by  the  dispositive 
and  governing  clause  of  this  deed, 
he  disponed  the  estate,  per  verba 
de  prcesentiy  to  James  Cokjuhoun 
nominatimj    with    procuratory   of 
resignation  and  prece])t  of  sasine 
for  vesting  this  feudal  estate  di- 
rectly in  this  James  Colquhoun, 
nominatim  disponee.      Every  dis- 
position of  feudal  estate  a  habente 
potmtatem  to  a  T^omtna^tm  disponee, 
per  verba  de  prcesentij  does  in  law 
convey   to   that  disponee  a  legal 
estate,    which    may    lawfully  be 
vested   in  such   disponee  by  im- 
mediate infeftment,  if  the  disposi- 
tion be  delivered.     Although  the 
disposition  be  not  delivered  during 
the  life  of  the  granter,  he  is  never- 
theless presumed  in  law  to  have 
intended  and  done  what  he  declares 
himself,  by  his  own  complete  and 
uncancelled  deed,  to  have  done; 
and  this  a  fortiori^  if  in  that  deed 
he  has  dispensed  with  the  deliveiy 
of  the  same.     The  nominatim  dis- 
ponee, James  Colquhoun,    being 
alive  at  the  date  of  the  deed,  did 
thereby    immediately    acquire    a 


legal   estate,   which    might   have 
been  legally  inherited  by  the  heirs 
of  his  bodv,  if  he  had  died  on  the 
morrow,   leaving   an    heir   of  his 
body ;  and  such  heir  might  have 
been  legally  and  effectually  served 
heir  of  tailzie  and  provision  to  this 
his  immediate  ancestor  James  Col- 
quhoun, and  thereby  would  have 
been  entitled  to  the  legal  estate 
disponed  to  James  by  this  deed, 
and  to  the  therein  contained  pro- 
curatory and  precept,  and  thereon 
he  might  have  been  lawfully  infeft. 
See   1693,   c.   35.     To   say  that 
the  fee  remained  in  Robert  Col- 
quhoun, the  tailzier,  is  merely  to 
say  that  his  infeftment  of  fee  re- 
mained the  last  infeftment,  because 
none  had  yet  followed  on  his  pro- 
curator}' or  precept,   and  he  re- 
mained in   the   dominion  of  the 
estate  by  not  delivering  his  dis- 
positive deed.     But  all  this  is  no- 
thing to  the  purpose  in  the  ques- 
tion of  making  up  the  feudal  title, 
under  this  dispositive  deed,  after 
his   death.      The   quality   of  his 
right  is   not  at   all    in   question. 
Any  service  to  Walter  Colquhoun, 
or  to  any  other  substitute  as  heir 
of  tailzie  and  provision  would  have 
been  inept  and  useless.     Such  a 
service  would  not  have  constituted 
legal  certainty  that  the  institute, 
James  Colcpihoun,  and  the  heirs 
whatsoever  of  his  body,  had  failed. 
The  only  legal  certainty  that  this 
James,  and  the  heirs  whatsoever 
of  his  body,  had  failed,  was  by  ser- 
vice as  heir  of  tailzie  and  provision 
to  this  James.     A  service  as  heir 
of  tailzie  and  provision  to  Robert 
Colquhoun,    the    tailzier,     never 
could  be  a  title  to  the  unexecuted 
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procuratory  and  precept  in  this 
tailzier's  own  deed.  He  had  not 
disponed  to  himself,  nor  had  he 
granted  any  procuratory  or  pre- 
cept for  infefting  himself.  Either 
this  his  deed  was  of  some  legal 
effect,  or  of  none.  If  of  none, 
there  is  an  end  of  the  whole  case 
on  both  sides,  and  the  fee-simple 
title  made  up  must  be  good.  But 
if  this  deed  of  the  tailzier  was  of 
any  legal  effect,  it  was  a  disposi- 
tion, procuratory,  and  precept  for 
infefting  James  Colquhoun,  the 
nominatim  disponee  alive  at  the 
date  of  this  deed,  and,  failing  him, 
the  heirs  of  his  body. 

10.  "  Suppose  that  this  James 
had  lefl  an  only  child,  or  eldest 
son,    therefore    the   heir   of    this 
James'  body,  could  this  status,  or 
quality  of  relation  of  this  child  to 
this  James,  ever  be  proved,  or  be 
of  legal  certainty,  by  service  of  this 
child  as  heir  of  tailzie  and  provi- 
sion  to   Robert    Colquhoun,   the 
tailzier  I       Most    assuredly    not. 
Conveyancers   never  heard   of  a 
declarator  of  a  iiominatim  disponee 
or  institute  having  failed.     Such 
a  practice  never  has  existed,  and 
such  new  form  of  procedure  ought 
never  to   be  resorted   to,  and  is 
dangerous,   as   it  would   tend   to 
perplex  and  unsettle  land  rights. 
The  legal   answer   to   such   pro- 
cedure would  be,  '  The  party  must 
produce  the  legal  certainty  that 
the  predecessor  died  at  the  faith 
and  peace  of  the  king;  and  this 
can  only  be  done  by  the  verdict 
and  service  as  a  brieve  in  due  form 
of  law.     For  aught  that  appears, 
the  nominatim  disponee  may  have 
died  attainted  of  high  treason,  or 


he  may  be  still  alive.'  In  short, 
the  law  believes  a  service,  and  be- 
lieves nothing  else  in  such  cases ; 
and  the  law  bestows  peculiar  pri- 
vileges on  it.  It  will  not  do  to 
say,  that,  in  the  proof  to  the  in- 
quest on  the  service  of  the  substi- 
tute as  heir  to  the  tailzier,  the  sub- 
stitute may  bring  proof  that  the 
institute  is  dead.  Any  such  proof, 
supposing  it  admissible,  would  not 
appear  on  the  retour,  or,  if  it  did, 
it  would  only  be  obiter  or  inci- 
dental. Still  the  service  would 
not  be  to  the  institute  or  nomina- 
tim disponee,  but  to  the  tailzier  or 
disponer,  and  never  could  be  a 
mid-couple  to  take  up  the  open 
procuratory  and  precept  according 
to  the  Act  1693,  c.  35,  nor  to  take 
up  any  title  or  right  whatsoever. 

11.  "The  process  of  declarator 
is  a  most  useful  proceeding  in  the 
law  of  Scotland,  particularly  for 
ascertaining  the  rights  of  parties 
under  complicated  settlements  and 
manifold  titles;  but  that  process 
never  has  been  used,  nor  ought  to 
be  used,  nor  can  be  used,  as  a  sub- 
stitute for  a  service,  where  such 
service  is  the  legal  mode  of  trans- 
ferring the  right.  The  general 
service  was  hitherto  used  and  re- 
sorted to  for  that  end,  and  ivas 
useful  in  a  declaratory  way,  with- 
out the  least  intention  of  taking  up 
or  transmitting  anything.  In  this 
point  of  view,  the  judgment  in  the 
case  of  Ramsay  v.  Sir  Alexander 
Cochrane  is  to  be  lamented.  It  is 
the  more  to  be  regretted,  as  there 
is  no  record  of  general  services ; 
and  at  this  time,  since  that  judg- 
ment, no  conveyancer,  however 
accurate,  or  however  careful,  can 


INPEFTMENT. 


61 


tell  whether  he  has  made  up  a 
correct  title  for  his  cHent."  As 
the  sole  question  really  at  issue 
was,  whether  the  service  actually 
expede  was  a  valid  one  or  not,  and 
as  the  Court  were  unanimous  in 
holding  it  to  be  invalid,  parties 
acquiesced  in  that  judgment,  and 
the  case  did  not  return  to  the 
House  of  Lords. 

12.  What  constitutes  a  condi- 
tional institute,  and  whether  a 
party  who  takes  first  under  a  deed 
of  settlement,  although  postponed 
to  other  parties  who  have  prede- 
ceased the  granter,  is  to  be  re- 
garded as  a  conditional  institute, 
or  as  a  substitute,  are  important 
questions,  which  fall  to  be  con- 
sidered in  a  subsequent  part  of  the 
work.  These  questions  were  raised 
in  the  case  Fogo  v.  Fogo ;  and 
although  the  Court  were  unani- 
mous with  regard  to  the  manner 
in  which  a  conditional  substitute 
should  complete  his  title,  there 
was  a  great  difference  of  opinion 
as  to  whether  Isobel  Russell,  the 
party  who  first  took  under  the 
deed  of  entail,  possessed  the  char- 
acter of  a  conditional  institute  or 
that  of  a  substitute.  It  was  car- 
ried by  a  majority  of  four  that  her 
character  was  that  of  a  conditional 
institute,  but  the  House  of  Lords 
declined  to  pronounce  any  opinion 
on  the  point,  on  the  ground  that  it 
was  unnecessary  to  do  so  for  the  ad- 
judication of  the  case,  for  as  Isobel 
Russell  had  in  point  of  fact  served 
heir  to  the  institute,  the  title  which 
she  had  completed  was  necessarily 
valid,  whether  her  character  was 
that  of  conditional  institute  or  sub- 
stitute. 


13.  Lord  Stair,  in  treating  of 
services,  observes, — "  The  general 
service  is  a  complete  establishing 
of  the  right  in  the  person  of  the 
heir,  and  therefore,  as  in  special 
services,  the  heir  is  served  to  him 
who  died  last  vest  and  seised  as  of 
fee,  so  in  the  general  service,  the 
heir  must  be  served  to  him  in  whose 
person  Hie  right  stood  last.  Stair^ 
3,  5,  25.  A  subsequent  passage, 
relative  to  substitutions,  StaiVy  3,  5, 
51,  is  perhaps  too  obscure  to  be 
held  as  an  authority  on  either  side. 
The  passage  in  Mr.  Erskine^s 
work  which  bears  more  particu- 
larly on  the  point  is  as  follows : — 
^  A  service  as  heir  to  one  who  was 
not  at  his  death  in  the  right  of 
the  subject  intended  to  be  carried, 
is  improper  and  ineffectual.  A 
settlement,  therefore,  or  disposition 
in  which  the  granter  does  not  first 
institute  himself,  but  makes  over 
the  subject  from  himself  to  his  son, 
whom  failing,  to  a  stranger,  can  be 
no  foundation  of  a  service  by  the 
substitute  as  heir  of  provision  to 
the  granter.  For  though  the 
feudal  right,  or  the  fee  of  the  estate, 
remained  with  the  granter,  not- 
withstanding the  disposition,  yet 
the  personal  right  of  the  subject, 
which  is  the  only  thing  conveyed 
by  the  disposition,  did  not  continue 
in  the  granter,  and  so  cannot  be 
carried  by  a  service  to  him.  Mercer, 
June  5, 1745.  The  substitute  must 
make  up  titles  to  such  a  right  by 
a  service  as  heir  of  provision,  not 
to  the  granter,  but  to  the  first  in- 
stitute who  stood  in  the  personal 
right  of  the  subject." — Erskine^  3, 
8,73. 

14.  In  this  passage  Mr.  Erskine 
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omits  to  notice  the  case  of  the  in- 
stitute predeceasing  the  granter. 
It  may  therefore  be  doubtful  on 
which  side  of  the  question  he 
ought  to  be  cited  as  an  authority. 
In  a  subsequent  passage,  relative 
to  legacies,  he  observes, — "  A  le- 
gacy where  it  is  devised  to  a  le- 
gatee and  his  executors,  is  not 
evacuated  by  the  predecease  of  the 
legatee,  but  passes  after  the  tes- 
tator's decease  to  the  legatee''s 
executors,  not  by  any  right  which 
these  executors  derive  from  the 
legatee,  to  whom  that  legacy  never 
belonged,  he  having  died  before  it 
could  have  effect  by  the  testator's 
death,  but  in  their  own  right  as 
conditional  institutes  in  the  le- 
gacy."— Erakinej  3,  9,  9. 

15.  The  case  of  Mercer  r. 
Scotland,  June  1,  1745,  re- 
ferred to  by  Mr.  Erskine  in 
the  former  passage,  appears  to 
confirm  the  opinion  delivered  by 
the  majority  of  the  Court  in 
the  case  of  Fogo  v,  Fogo.  In 
that  case  the  granter  executed 
a  disposition  of  all  the  property, 
heritable  and  moveable,  which 
might  belong  to  him  at  his  death, 
in  favour  of  his  spouse  in  liferent, 
in  case  she  should  survive  him, 
and  to  the  children  procreated 
between  her  and  him,  equally 
amongst  them,  and  the  lawful  issue 
of  their  bodies  in  fee  ;  which  fail- 
ing, to  the  children  to  be  pro- 
created of  his  body  in  any  other 
marriage,  equally  amongst  them, 
and  the  lawful  issue  of  their  bodies; 
which  failing,  to  Elizabeth  Mercer, 
his  sister-german,  and  the  lawful 
issue  of  her  body ;  which  failing, 
to   other   substitutes.     The   deed 


contained  a  special  provision  that 
every  person  who  should  claim 
benefit  by  it,  either  of  liferent  or 
of  fee,  should  be  burdened  with 
the  payment  of  his  whole  debts, 
and  everything  that  should  belong 
to  him  at  his  death,  should  be  so 
burdened. 

16.  The  granter  died  without 
issue.  His  sister  Elizabeth  had 
predeceased  him,  so  the  right 
under  the  disposition  fell  to  her 
son  Andrew  Scotland,  who  served 
himself  heir  of  provision  to  his 
uncle,  the  maker  of  the  deed.  A 
creditor  of  the  maker  of  the  deed 
sued  the  nephew,  and  the  question 
raised  was.  Whether  he  was  uni- 
versally liable  either  in  respect  of 
his  service,  orin  respect  of  the  terms 
of  the  disposition  ?  The  defender 
PLEADED — ^That  his  service  to  his 
uncle  had  proceeded  from  mis- 
take, and  was  truly  erroneous  and 
inept,  as  there  was  nothing  in  his 
uncle  by  virtue  of  his  disposition 
to  be  carried  by  a  service.  Lord 
MiNTO,  Ordinary,  found  the  de- 
fender universally  liable  "  in  re- 
spect of  the  general  service  pro- 
duced." The  defender  having 
reclaimed,  the  Court  altered  the 
Lord  Ordinary's  interlocutor,  and 
found  that  he  was  not  universally 
liable,  but  onlv  to  the  extent  of 
the  subjects  disponed.  Lord 
KiLKERRAN,  in  liis  Decisions,  ob- 
serves,— "  Two  questions  occurred: 
Firsts  Whether  the  defender  was 
liable  universally  as  heir  served  or 
only  provisione  ienus  ?  Secondj 
Whether  or  not  he  was  universally 
liable  upon  the  clause  burdening 
him  with  payment  of  the  disponee^s 
debts?" 
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17.  On  the  Session  Papers 
Lord  Kilkerran  has  written, — 
"  The  Lords  proceeded  upon  both 
points,  and  the  vote  was  thus  ge- 
nerally putyWhethei  the  petitioner 
was  generally  liable  ?  It  carried 
that  he  was  not.  Regularly  there 
should  have  been  a  vote  on  each 
point,  but  it  was  the  less  matter, 
that  the  Lords  who  spoke  did  on 
each  side  take  the  same  part  on 
both  points.  On  the  first  point, 
the  service,  which  regularly  fell 
only  to  be  judged  of,  as  it  was  the 
only  point  that  had  been  regularly 
determined  by  the  Ordinary.  It 
was  said  by  Elchies,  who  was  for 
adhering,  that  he  thought  it  not 
bad  advice  to  the  petitioner  to 
make  up  his  title  of  service  in  this 
case,  for  notwithstanding  the  dis- 
position was  directly  in  his  favour, 
yet  the  Lords  as  in  use  to  consider 
sucli  general  dispositions,  as  this  is, 
of  all  belonging  to  a  man,  heritable 
and  moveable,  as  no  other  than 
destinations  of  succession,  and  he 
believed  if  the  records  were  well 
searched  instances  of  this  might 
be  found.  To  this,  besides  the 
general  answer,  that  in  the  nature 
of  things  a  man  could  not  be  served 
heir  of  provision,  as  by  a  disposi- 
tion bv  which  he  was  not  heir  but 
fiar,  it  was  further  said,  that  even 
supposing  him  heir  of  provision, 
he  was  not  for  that  reason  univer- 
sally liable  as  heir  of  provision, 
being  only  liable  provisione  temiSy 
and  it  were  beyond  measure  hard 
if  it  were  otherwise,  for  what  if 
the  subject  were  evicted  ?  Elchies 
9ohis  on  the  first  point,  only  the 
President,  rather  not  differing 
from  him  than  assenting  to  him^ 


but  on  the  second  point  the  Pre- 
sident declared  his  opinion  strong 
with  Elchies.  On  the  other  side, 
on  both  points  were  TimvALD, 
Drummore,  Arniston,  and  Kil- 
kerran."— MS.  Notes, 

18.  The  judgment  in  the  case 
of  Mackenzle,  May  13,  1822,  as 
varied  by  the  House  of  Lords, 
appears  also  to  confirm  the  view  of 
the  majority  of  the  Court  in  the 
case  of  Fogo.  In  that  case,  an 
entail  executed  by  Lord  Seaforth 
was  in  favour  of  William  Frederick 
Mackenzie,  his  eldest  son,  and  the 
heirs-male  of  his  body ;  whom  fail- 
ing, to  Francis  John  Mackenzie, 
his  second  son,  and  the  heirs-male 
of  his  body  ;  whom  failing,  to  any 
other  son  of  the  entailer,  and  the 
heir-male  of  the  body  of  such  son ; 
whom  failing,  to  the  heirs  whatso- 
ever of  the  entailer's  sons,  respec- 
tively and  successively;  whom 
failing,  to  Frcderica  Elizabeth,  the 
entailei'^s  eldest  daughter,  and  the 
heirs  whatsoever  of  her  body. 
The  two  sons  of  the  entailer  pre- 
deceased him  without  issue.  The 
other  persons  nascitxiri  never  ex- 
isted, and  on  the  death  of  the  en- 
tailer, the  succession  opened  to  the 
eldest  daughter  of  the  entailer. 
Two  questions  were  raised,  the 
first  was.  Whether  she  succeeded  as 
an  heir  or  disponee?  the  second 
question  was.  Whether  the  fetters 
of  the  entail  were  directed  against 
her  ?  The  fetters  were  laid  on  "the 
said  William  Frederick  Mackenzie, 
and  the  heirs-substitutes  and  suc- 
cessors before  mentioned."  The 
eldest  daughter  contended  that  she 
took  as  disponee  and  not  as  heir, 
and  that  therefore  the  fetters  of 
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the  entail  did  not  affect  her.  The 
Court,  December  3,  1816,  found 
"  That  the  pursuer  is  an  heir  of 
entail  substituted  in  the  deed  ex- 
ecuted by  her  father,  and  founded 
on  in  her  summons,  and  that  she 
must  make  up  her  titles  to  the 
lands  and  others  contained  in  that 
deed  as  an  heir  of  entail  subject  to 
the  conditions,  &c.,  contained  in 
the  said  deed.''  By  their  second 
interlocutor,  the  words  "  as  an 
heir  of  entail"  were  omitted,  and 
the  judgment  accordingly  stood 
thus :  "  The  Court  find,  that  the 
pursuer  is  an  heir  of  entail  sub- 
stituted in  the  entail  executed  by 
her  father,  and  founded  on  in  her 
summons,  and  that  she  must  make 
up  her  titles  to  the  lands  con- 
tained in  that  deed,  subject  to  the 
conditions,  &c.,  contained  in  that 
deed,  and  with  this  variation  ad- 
here to  the  interlocutor  com- 
plained of." 

19.  The  pursuer  having  appeal- 
ed, another  variation  was  made  by 
the  judgment  of  the  House  of 
Lords.  Lord  Eldon,  Chancellor, 
observed, — "  The  facts  of  this  case 
are  these :  The  author  of  this  en- 
tail names  A.  as  the  first  tail,  B, 
as  the  second  tail,  C.  as  the  third 
tail ;  and  I  will  say  that  C.  was 
Mrs.  Mackenzie,  the  party  in  this 
case.  He  has  laid  the  fetters  upon 
all  of  them  noininatim.  If  he  had 
died  the  next  day,  and  those  three 
persons  had  survived  him,  they 
would  have  been  all  subject  to  the 
fetters  of  the  entail,  because  the 
fetters  of  the  entail  were  by  express 
words  imposed  upon  all  of  them. 
But  the  fact  is  this,  that  two  of 
them^  A.  and  B.,  die  before  the 


author  of  the  deed  dies ;  then  C. 
comes  forward  as  the  first  taker 
under  the  entail ;  and  it  has  been 
argued  that  although  C,  if  she  had 
remained  an  heir  of  entail, — that 
is,  if  she  had  remained  an  heir  of 
entail  postponed  to  A.  and  B. — 
would  have  been  bound  by  the  fet- 
ters, yet,  in  as  much  as  she  be- 
comes a  disponee,  or  quasi  dis- 
ponee,  and  the  fetters  are  not  laid 
upon  her  as  disponee,  but  laid  upon 
her  in  the  character  of  heir  of  en- 
tail, and  she  is  no  longer  an  heir 
of  entail,  but  becomes  a  disponee, 
she  is  not  bound  by  the  fetters. 
My  Lords,  I  confess  I  cannot  adopt 
that  reasoning.  I  apprehend  you 
are  to  look  to  what  was  the  efiect 
of  the  deed,  and  the  construction  of 
the  deed,  at  the  time  the  deed  was 
made;  and,  therefore,  though  it 
may  be  difficult,  and  I  think  it  is 
difficult,  to  support  the  interlocutor 
in  the  particular  expressions  to  be 
found  in  it,  yet  it  does  appear  to 
me  that  the  judgment  of  thisHouse 
will  be  right,  if  we  pronounce  this 
as  our  declaration,  that  she  is 
bound,  notwithstanding  those  cir- 
cumstances, by  the  fetters  of  the 
entail,  and  then  leave  the  Court  of 
Session  to  apply  that  finding  as,  in 
the  circumstances  of  the  case,  it 
may  be  meet  and  just  they  should 
apply  it.  I  beg  only  to  add,  that, 
in  forming  this  opinion,  I  adhere, 
I  think,  to  the  doctrine,  that  you 
are  not  to  imply,  that  you  are  not 
to  impose  fetters  by  implication, 
and  that  it  does  not  appear  to  me, 
on  examining  the  whole  circum- 
stances, that  the  judgment  would 
form  a  contradiction  to,  or  be  in- 
consistent with  that  finding." 
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20.  The  final  jud^/ment  of  the 
case  accordingly  stood  thus, — 
"The  Lords  find,  that  by  the  terms 
of  the  deed  of  entail  in  question,  the 
disposition  in  favour  of  the  appel- 
lant, Mary  Frederica  Elizabeth 
Stewart  Mackenzie,  by  which  she 
can  make  title  to  the  lands  and 
estates  in  question  is,  by  force  of 
the  words  in  such  deeds  constitut- 
ing her  an  heir  of  entail  substituted 
on  failure  of  her  brother  Francis 
John  Mackenzie,  and  the  other 
heirs  and  substitutes  by  the  said 
deed,  appointed  to  succeed  to  the 
lands  and  estates  prior  to  the  dis- 
position in  favour  of  the  said  ap- 


pellant :  Therefore  it  is  declared, 
that  as  her  title  to  the  said  lands 
and  estates  is  only  by  force  of  the 
words  in  such  deed  of  entail  con- 
stituting her  expressly  an  heir  of 
entail  so  substituted,  the  said  ap- 
pellant is  bound  by  the  conditions, 
declarations,  restrictions,  limita- 
tions, clauses  irritant  and  resolu- 
tive, contained  in  the  said  deed  of 
entail :  And  it  is  ordered,  that, 
with  this  finding  and  declaration, 
the  cause  be  remitted  back  to  the 
Court  of  Session,  to  do  therein  as 
may  be  consistent  therewith,  and 
as  shall  be  just.'' — House  of  LordJ 
Cases^  ShaWy  i.  p.  155. 


An  omimon  in  esscntialibus  in  an  Instrument  of  Sasine  is  fatal  to 

its  validity. 


DAVIDSON  V.  M'LEOD. 


Narbativb. 


Chables  M'Leod  claimed  to  be  enrolled  as  a  freeholder  in  Not.  i4,  1827. 

the  county  of  Cromarty.     In  support  of  his  claim  he  produced 

a  charter  of  adjudication  in  implement  under  the  Great  Seal  in 

favour  of  Robert  M*Lcod,  and  also  a  disposition  by   Robert 

M'Leod,  in  favour  of  the  claimant,  containing  an  assignation  to 

the  unexecuted  precept  of  sasine  in  the  charter.     The  precept 

was  in  these  terms, — "  Vobis  pra^cipimus  et  mandamus  quod 

praefato  Roberto  M*Leodvel  suo  certo  actor  nato  latori  prsesentium 

sasinam  totarum  et  integrarum  prajfat.  terrarum  aliarumque,"  &c. 

The  instrument  of  sasine  which  was  expede  on  this  precept, 

was  in  these  terms, — "  Post  cujusquidem  cartje  antea  recitat.  et 

praecepti  sasinae  super  insert,  et  diet,  dispositionis  praelectionem, 

publicationem,  et  in  vulgari  sermone,  testibus  adstantibus,  ex- 

plicationem,   diet,  vicecomes,  virtute  diet,  cartae  prseceptique 

sasinjo  inibi  content,  et  officii  per  idem  sibi  commissi,  et  diet. 

dispositionis    praefato   Carolo    Macleod,    in    vitali  redditu,    et 

E 
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Davidsoii  diet.  Roberto  Macleod  in  feodo,  diet,  terrarum  aliarumque 
M^iioD.  ut  prsefertur,  dedit,  tradidit,  pariterque  deliveravit,  sed  sem- 
ig27.  P^r  cum  eonditionibus,  provisionibus,  deelarationibus,  6t  onere 
aiitea  seript.,  idque  per  traditionem  terrse  et  lapidis  fundi 
diet,  terrarum  antea  reeitat.  in  manibus  diet,  aetornati,  pro  ac 
in  nomine  diet.  Caroli  Maeleod,  et  Roberti  Bruee  Mnex  Mac- 
leod, pro  eorum  juribus  vitalis  reditAs  et  feodi  respeetiv^  uti 
praBdiet.,  seeundum  formam  et  tenorem  antediet.,  cartae  et 
prseeepti  sasinsB  supra  insert.,  et  antediet.  dispositionis,  in  om- 
nibus punetis/' 

An  objection  was  taken  to  the  elaim,  on  the  ground  that  the 
instrument  of  sasine  was  defective,  in  respect  that  it  did  not 
bear  that  the  notary  had  given  to  the  claimant,  "  statum  et 
sasinam  hereditariam  pariterque  possessionem  aetualem  realem 
et  corporalem."  The  objection  was  repelled  and  the  claim  sus- 
tained. A  petition  and  complaint  was  then  presented  to  the  Court 

ARQUMBiTroE  Pleaded  for  THE  PETITIONER. — It  is  essential  to  the  validity 
of  an  instrument  of  sasine,  that  it  should  bear  that  the  sheriff 
or  bailie  as  representing  the  superior,  gave  to  the  vassal  herit- 
able state  and  sasine,  together  with  actual,  real,  and  corporal 
possession.  Unless  this  was  done  the  warrant  committed  to 
the  sheriff  or  bailie  was  not  executed  by  them. 

According  to  the  theory  of  the  feudal  system  as  adopted 
into  the  law  of  Scotland,  the  delivery  of  earth  and  stone,  or 
of  any  of  the  other  symbols  by  the  superior  or  his  bailie,  is  not 
the  only  or  the  main  transaction  that  takes  place  in  the  cere- 
mony now  under  consideration.  The  main  feature  of  it  is  the 
special  delivery  of  sasine— of  possession— the  conferring  of  the 
rank  and  character  of  vassal  upon  the  disponee,  as  now  feudally 
connected  with  the  lands  upon  which  the  ceremony  takes  place. 
This  feudal  transmission  and  occupation  of  the  subjects  is  the 
thing  actually  gone  about  and  effected.  The  animus  of  both 
parties  to  effect  this  ought  to  be  expressly  declared  in  the  course 
of  the  ceremony,  or  at  least  must  be  supposed  to  exist  and  to 
be  understood  throughout ;  and,  in  any  formal  record  of  this 
transaction,  the  accomplishment  of  that  object  must  necessarily 
be  set  forth  in  express  terms. 

Of  old,  the  superior  assembled  his  vassals  or  neighbours,  and 
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repaired  with  them  to  the  ground  of  the  lands.  He  there  in-  ^^^^» 
troduced  the  grantee  into  the  possession  of  thera,  and  admitted  mobod. 
and  recognised  him  as  among  the  number  of  his  vassals,  in  vir-  1827. 
tue  of  his  right  to  the  lands  in  the  enjoyment  of  which  he  was 
thus  seated.  The  grantee,  on  the  other  hand,  accepted  of  and 
assumed  his  place  and  character  of  vassal,  and  by  so  doing 
entered  on  the  immediate  exercise  of  the  right  which  the  lands 
conferred  upon  him.  This  installation  of  the  grantee,  and  re- 
cognition of  him  as  a  feudal  dependent  of  the  superior's,  was, 
and  still  is,  a  prominent  and  material  part  of  the  ceremony. 
The  office  conferred  on  the  bailie  or  sheriff  is  not,  upon  feudal 
principles,  that  of  a  mere  organ  or  hand  for  Ufting  mechanically 
earth  and  stone  from  the  ground,  and  giving  it  over  to  the 
attorney.  He  is  there  in  a  high  ministerial  capacity,  as  repre- 
senting the  superior,  and  possessed  of  his  full  powers  in  this 
matter.  In  exercising  that  office,  it  is  his  business  formally  and 
expressly  to  induct  the  grantee  into  his  place  in  the  list  of  the 
superior's  vassals,  as  now  possessed  of  the  lands.  The  bestow- 
ing of  the  rank  of  vassal  by  any  superior  whatever  differed  in 
no  respect,  as  far  as  feudal  principle  was  concerned,  from  the 
ceremony  by  which  the  Sovereign  himself  bestowed  an  office  of 
the  highest  station  and  dignity.  It  is  precisely  analogous  to 
the  induction  of  a  clergyman  into  a  benefice. 

The  instrument  of  sasine  recording  what  the  bailie  has  done, 
ought  to  echo  back  the  terms  of  the  precept,  in  order  to  show 
that  he  has  executed  his  warrant.     If  he  has  not  given  sasine 
formally  and  solemnly  he  has  done  nothing ;  he  has  not  per- 
formed his  ministerial  duty,  and  the  precept  is  still  left  unexe- 
cuted.    A  solemn  instnmient,  such  as  an  instrument  of  sasine, 
leaves  no  room  for  alleging  anything  which  is  not  a  part  of  its 
own  contents.      It  is  prohatio  probata^  that  what  it  sets  forth 
actually  happened,  so  it  is  also  proof  the  other  way,  that  what 
it  does  not  set  forth  did  not  happen.     The  omission  to  say  that 
heritable  state  and  sasine  was  delivered,  is  legally  conclusive 
that  nothing  of  the  kind  was  actually  done.     The  instrument 
cannot   be   supposed   to  speak   eUiptically,   or   to   leave   any 
material  part  of  the  res  gestce  unnoticed.     It  cannot  be  sup- 
ported by  ulterior  proof     Neither  ought  it  to  require  the  aid 
of  inference. 
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DAvmsoH  Pleaded  for  the  Respondent. — No  verba  solennia  are 
m*Leod.  requisite  to  the  validity  of  an  instrument  of  sasine.  All  that 
1827.  is  necessary  to  its  validity  is,  that  it  bear  evidence  of  the  legal 
Rmpondwt.  ceremonials  having  been  duly  observed.  Feudal  rights  are 
constituted  by  charter  and  sasine.  The  jus  ad  reniy  or  personal 
right,  is  conveyed  by  the  charter.  But  as,  by  the  custom  of 
nations,  some  kind  of  possession  has  been  held  necessary  to 
constitute  or  transfer  property,  so  the  completion  of  the  feudal 
right  requires  sasine.  Any  extended  portion  of  the  earth^s 
surface  cannot  be  grasped  or  actually  apprehended  by  manual 
possession ;  and  custom  has  therefore  introduced  symboUcal 
possession  as  equivalent  to  it.  This  symboUcal  possession  is 
given  by  means  of  going  through  certain  forms  in  presence  of 
a  notary  pubUc,  and  which  he  attests  to  have  been  done  in  an 
instrument  of  sasine.  It  is  therefore  the  result  of  a  ceremony, 
consisting  of  various  parts  or  stages,  some  of  which  may  be 
unimportant,  but  many  of  which  are  essential  to  the  constitu- 
tion of  a  feudal  right. 

The  forms  of  the  ceremony  consist.  First,  Of  the  presence  of 
certain  individuals  on  the  ground  of  the  lands,  namely,  the 
superior  or  his  bailie,  the  vassal  or  his  attorney,  the  notary 
public  and  two  witnesses ;  Second^  Of  the  production  of  certain 
deeds,  namely,  the  charter  and  precept,  and,  as  the  case  may 
be,  the  disposition  or  midcouple  ;  and,  lastly,  of  the  performance 
of  certain  acts,  such  as  the  delivery  of  the  charter  or  precept  of 
sasine  by  the  vassal  or  his  attorney  to  the  superior  or  his 
bailie,  the  acceptance  of  it,  and  the  delivery  of  it  to  the  notary 
in  presence  of  the  witnesses,  the  reading  and  explanation  of  it 
and  of  the  other  deeds,  and  the  deUvery  by  the  superior  or  the 
bailie  of  earth  and  stone  of  the  lands  to  the  vassal  or  his 
attorney.  If  these  requisites  are  attested  as  having  taken 
place,  symbolical  possession  is  held  to  have  been  delivered ;  and 
it  is  of  no  importance  that  the  notary  may  have  omitted  to 
mention  that  heritable  state  and  sasine,  together  with  actual, 
real,  and  corporal  possession  was  delivered,  because  this  is 
merely  the  legal  inference,  arising  from  the  other  acts  which 
have  been  done.  In  the  present  case  the  instrument  bears  that 
the  various  parts  of  the  ceremony  were  gone  through,  and  there- 
fore it  must  be  held  that  good  and  eflFectual  symboUcal  posses- 
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sion,  and  consequently  sasine,  were  given  to  the  respondent.     Davidsoh 
But  at  all  events  the  word  terrarum  might  be  considered  as  bad     M'Lbod. 
grammar,  and  should  be  read  as  terras  ;  in  which  case  the  in-      "i^tT 
strument  would  bear  that  delivery  of  the  lands  had  been  given, 
which  would  be  sufficient. 

The  Court  considered  the  question  as  one  of  great  import-  Rdut  to 
ance,  and  which  ought  to  be  settled  in  the  most  solemn  manner.  ^^^^  ^^^^'^^ 
They  therefore  appointed  additional  cases  to  be  given  in  by  the 
parties,  and  thereafter  requested  the  opinions   of  the   other 
Judges  upon  the  point. 

The    Opinion    returned   by   Lobd   Justice-Clerk    Boyle,  Opinions. 
Lords  Cringletie,   Meadowbank,    Mackenzie,  and  Eldin,  cierk  Boyie, 
was  as  follows  : — "  It  appears  to  us  that  the  objection  founded  u^'MeSo^ 
upon  the  defect  in  the  instrument  of  sasine  is  insuperable.    The  ^f-^^^  ¥¥,^?^" 

y  ,  .     ,  .  ,  ^  2ie,  and  Eldin. 

defect  in  this  instrument  is  very  gross.     It  is  neither  more  nor 
less  than  an  omission  to  mention  at  all  that  sasine  of  the  said 
lands  was  given  ;  and  in  place  of  this,  the  statement  is  merely 
that  "  of  the  said  lands  "  was  given.     We  cannot  consider  such 
an  instrument  as  a  sufficient  notarial  instrument  of  sasine  of 
these  lands.     It  is  said  that,  from  the  context,  words  express- 
ing sasine  can  be  supplied  by  implication.    We  think  this  is  not 
true.     They  cannot  be  supplied  by  certain  implication.     The 
words,  as  they  stand,  express  only  this,  that  something  out  of 
or  part  of  the  lands  was  given — that  the  Sheriff  gave  "  of  the 
lands.^'    This  assuredly,  taken  as  it  stands,  is  not  an  instru- 
ment notarial  that  the  Sheriff  gave  sasine  of  these  lands.     And 
then,  in  the  next  place,  we  have  no  right  to  assume  that  there 
was  a  blank  at  all  to  be  filled  up.     But,  in  the  third  place, 
supposing  that  we  are  to  assume  that  there  is  a  blank  to  be 
filled  up,  it  does  not  necessarily  follow  that  it  must  be  filled 
up  by  words  simply  expressive  of  sasine  of  the  whole  lands. 
It  is  equally  possible  to  fill  it  up  by  words  expressing  sasine 
of  part  of  the  lands,  or  of  other  real  right  than  property  out  of 
the  lands.    Nay,  it  is  quite  possible,  exfigura  verborum,  to  in- 
sert negative  words,  expressing  that  nothing,  or  no  sasine  of  the 
lands,  was  given.    Such  words  might  be  inserted,  and  the  clause 
retain  every  letter  it  now  has.     It  is  very  true,  that  if  we  once 
conjecture  that  there  is  a  blank  to  be  filled  up,  we  must,  in  the 
next  place,  think  it  most  probable,  and  highly  probable,  that  the 
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Davbmoh  blank  ought  to  have  been  filled  up  with  the  words  simply  indi- 
mojiod.  eating  sasine  of  the  whole  lands.  But  we  never  can  hold  con- 
1827.  jectures  of  this  sort  as  sufficient  in  notarial  instruments,  of 
which  explicit,  and  at  any  rate  positive  and  certain  statement, 
pledging  precisely  the  veracity  of  the  notary,  is  the  life  and 
soul.  We  see  no  case  that  goes  so  far  as  this.  We  should  be 
weU  pleased  to  see  the  conveyancing  of  our  land  rights  simplified 
to  the  very  utmost,  so  as  to  diminish,  to  the  greatest  possible 
degree,  all  danger  jfrom  error  or  omission.  But,  while  the  pre- 
sent forms  continue  in  existence,  we  cannot  go  the  length  of 
abandoning  the  principles  on  which  alone  the  use  of  them  is 
intelligible." 
Lords  Gieniae,  The  Opinion  returned  by  Lords  Glenlbe,  Pitmilly,  and 
Ai^^I  ^  Allow  AY,  was  as  follows, — "  We  think  that,  according  to  the 
fair  construction  of  this  instrument,  sasine  has  been  regularly 
given,  and  that  the  mistake  conunitted  cannot  be  held  as  fatal 
to  the  sasine.  Indeed,  we  conceive  that  the  sustaining  of  this 
objection  would  be  inconsistent  with  numerous  decisions  pro- 
nounced by  this  Court.  There  are  no  verba  solennia  prescribed 
vnth  regard  to  instruments  of  sasine.  The  present  instrument 
contains  everything  required  by  Lord  Stair,  2,  3, 1 7,  or  Erskine, 
2,  3,  35,  or,  indeed,  by  any  of  our  institutional  writers.  Delivery 
of  the  lands  can  only  be  given  symbolically,  or,  as  Lord  Stair 
says,  '  Sasine  is  the  instrument  of  a  notary  public,  bearing  the 
delivery  of  a  symbolical  possession,  by  the  superior  or  his  baihe, 
to  the  vassal  or  his  attorney,  by  delivery  of  earth  and  stone 
upon  the  ground  of  the  fee.' 

"  The  instrument  of  sasine,  jn  the  present  case,  recites  the 
whole  ceremony  of  the  most  correct  infeftment ;  and  it  contains 
every  particular  mentioned  by  Lord  Stair  in  his  enumeration  of 
the  articles  which  a  sasine  should  contain,  although  he  says  that 
many  of  them  are  not  essential.  It  narrates,  with  the  most 
minute  accuracy,  the  particular  deeds  upon  which  infeftment 
was  to  be  given.  It  recites,  that  the  attorney  acting  for  the 
persons  to  receive  infeftment  had  put  these  deeds  into  the  hands 
of  the  bailie  appointed  for  that  purpose  by  the  superior,  who 
had  become  bound  by  the  recited  deeds  to  give  infeftment ;  and 
that  this  person,  in  virtue  of  his  office,  and  of  the  precept  of 
sasine,  and  the  deeds  formerly  recited,  deliver  the  charter  and 
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precept  of  sasine,  A«.,  to  the  notary  to  be  read  ;  and  that  the     Davidso* 
notary,  in  the  presence  of  all  the  witnesses  subscribing,  read  the     m*Liod. 
precept  of  sasine,  which  in  the  instrument  is  most  accurately       x827. 
recited.    It  then  proceeds  to  state  that  the  said  bailie,  by  virtue 
of  the  said  charter  and  precept  of  sasine  therein  contained,  and 
the  office  committed  to  him,  and  of  the  said  disposition  '  praefato 
Carolo  Macleod  in  vitali  reditu,  et  diet.  Roberto  Bruce  iEneae 
Macleod  in  feodo,  diet,  terrarum  aliarumque  ut  prsefertur,  dedit, 
tradidit,  pariterque  deliveravit,'  &c. 

"  Now,  the  only  objection  to  this  is,  that  it  wants  the  word 
sasinam ;  or,  according  to  the  words  introduced  into  the  late 
Juridical  Styles,  ^  statum  et  sasinam  hsereditariam,  pariterque 
possessionem  actualem,  realem,  et  corporalem/  But  as  the  bailie 
was  acting  in  virtue  of  a  precept  of  sasine,  the  words  of  which 
had  been  read,  if  he  delivered  the  lands  by  the  ordinary  symbols 
of  earth  and  stone  of  these  lands,  it  was  perfectly  sufficient, 
without  introducing  any  of  the  words  used  in  the  Juridical  Styles, 
In  feet,  by  delivery  of  earth  and  stone  of  the  lands  contained  in 
the  precept  of  sasine,  he  gives  sasine  ;  and  it  is  impossible,  as 
contended  for  by  the  complainer,  to  apply  the  delivery  of  these 
symbols  to  any  other  act  but  to  the  act  of  giving  sasine.  We 
therefore  conceive  that  this  instrument  contains  enough  to  ren- 
der the  sasine  effectual,  when  the  whole  narrative  is  attended 
to.  It  seems  impossible  to  construe  the  words  afterwards  used 
in  any  other  manner,  than  that  the  bailie  had  delivered  the 
lands  themselves,  or  the  sasine  of  these  lands,  by  earth  and 
stone,  in  virtue  of  the  precept  of  sasine  upon  which  he  acted ; 
for  the  instrument  immediately  before  prescribes  the  precept  of 
sasine  in  virtue  of  which  he  acted,  and  then  follows  the  delivery 
of  these  lands,  by  the  '  diet,  terrarum  aliarumque  ut  prsefertur, 
dedit,  tradidit,  pariterque  deliveravit.'  This  can  only  apply  to 
the  precept  of  sasine  before  mentioned,  and  which  is  also  con- 
firmed by  what  follows  :  *  Secundum  formam  et  tenorem  ante- 
diet.  cartdB  et  praecepti  sasinaD  supra  insert.' 

"  Indeed,  as  '  sasinam '  is  mentioned  both  before  and  after 
*  diet,  terrarum  aliarumque,*  it  is  not  beyond  the  ordinary  powers 
of  construction  to  supply  that  word  as  necessarily  apj)licable 
to  these  lands  ;  and  if  this  be  done,  there  will  be  an  end  of  all 
difficulty  whatever.     But  if  the  word  '  sasinam  '  were  not  to  bo 
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Davidsoh  supplied  ill  this  manner,  then  the  words  '  dedit,  tradidit,  pari- 
m*Ltod.  terque  deliveravit/  could  only  apply  to  the  '  diet,  terrarum 
1827.  aUarumque  ut  prsefertur  ;'  and  although  this  should  have  been 
in  the  accusative  case  instead  of  the  genitive,  yet,  as  it  is  ad- 
mitted on  all  hands  that  bad  grammar  cannot  vitiate  a  sasine, 
it,  in  the  worst  view,  can  only  be  held  that  he  had  delivered 
these  lands  and  others  above  described,  and  that  by  delivery  of 
earth  and  stone  to  the  attorney  aforesaid,  and  which  we  think 
would  be  quite  sufficient  to  render  this  an  eflFectual  sasine, 
especially  as  it  is  said  to  have  proceeded  in  terms  of  the  pre- 
ceding precept  of  sasine. 

"  Even  supposing,  however,  that  this  were  held  to  be  a  blun- 
der, yet  as  the  whole  essentials  of  the  sasine  remain,  we  do  not 
think  that  it  can  be  fatal,  as  the  law,  from  the  circumstances 
above  stated,  must  infer  that  sasine  had  been  given  ;  and  it  is 
impossible  to  read  the  whole  instrument  without  being  sensible 
that  it  was  given.  There  is  no  blunder  or  mistake  whatever  as 
to  the  facts  attested.  There  is  none  as  to  the  symbols ;  and 
either  by  supplying  the  word  sasinum,  which  is  expressed  at 
no  great  distance,  both  above  and  below  the  word  terrarum^ 
or  by  holding  that  the  word  terrarum  meant  terras,  the  sasine 
is  complete.  And  when  we  look  to  the  blunders  committed  by 
notaries,  which  have  been  found  not  to  be  fatal  to  sasines,  we 
cannot  conceive  that  this  objection  can  be  sustained." 
Lords  Medwyn  The  Opinion  returned  by  Lords  Medwyn  and  Newton  was  in 
favour  of  the  validity  of  the  instrument  of  sasine. 

At  the  advising  Lord  Craigie  observed, — "  The  objection  is 
well  founded.  Allowance  may  be  made  for  bad  Latin  or  for  bad 
grammar,  but  none  can  be  made  for  an  omission  to  state  that 
which  is  the  most  essential  part  of  the  sasine.  It  is  true  that 
no  verba  solennia  are  required ;  but  sasine  is  an  ax)tus  legitimus 
of  the  most  solemn  and  important  nature,  and  thei'efore  the 
formalities  of  it  must  be  strictly  observed.  The  decisions  of  the 
Court  have  been  extremely  various,  and  indeed  it  is  difficult  to 
say  how  they  stand,  or  to  reconcile  them.  We  have,  however, 
already  given  sufficient  latitude  to  blunders ;  and  I  think  that 
we  must  now  stop  short,  and  discountenance  any  farther  loose 
practice.'' 

Lord  Balgray  observed, — "  My  opinion  is  directly  the  re- 
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verse.  I  subscribe  to  every  word  of  the  opinion  delivered  by  Davidsoh 
Lords  Medwyn  and  Newton.  We  are  carrying  the  matter  a  m*l«od. 
great  deal  too  far  in  setting  aside  such  a  deed  as  this.  It  is  i827. 
admitted  that  no  verba  sotennia  are  requisite ;  and  there  has 
been  no  schedule  issued  by  the  Legislature,  or  established  by 
practice,  whereby  to  frame  instruments  of  sasine.  It  is  also 
admitted,  that  although  there  may  be  the  most  gross  errors 
both  in  language  and  grammar,  yet  the  deed  will  be  good.  I 
hold  it  to  be  sufficient,  if  there  be  within  the  four  corners  of  the 
instrument  the  requisites  of  a  sasine  ;  and  I  think  that  there  are 
so  in  the  present  one.  Besides,  it  will  always  be  recollected, 
that  a  notary  is  a  pubUc  officer,  and  that  he  is  not  selected  by 
the  party  who  requires  his  services.  In  one  sense,  no  doubt,  he 
is  so  ;  but  he  forms  one  of  an  exclusive  class,  whom  the  party 
must  employ.  He  is  commissioned  by  the  King,  and  is  passed 
by  this  Court  as  being  duly  qualified ;  and  if  we  pass  improper 
persons,  can  it  be  maintained  that  I  am  to  be  deprived  of  my 
rights  by  his  blunders  1  If  I  were  allowed  to  employ  my  own 
man  of  business,  good  and  well ;  but  I  am  not  so  ;  and  there- 
fore I  think  that  we  are  going  a  great  deal  too  far  in  sustaining 
such  an  objection  as  this.  When  I  look  at  our  various  authors, 
I  am  satisfied  that  they  give  no  sanction  to  it.  Lord  Stair  says, 
that  there  are  certain  essentials  in  a  sasine ;  but  at  the  same 
time  he  states  that  these  are  very  few.  If  a  mistake  be  com- 
mitted, the  notary  may  be  punished ;  but  it  is  a  very  different 
question  as  to  whether  the  deed  shall  be  set  aside.  Holding,  as 
I  do,  that  this  <ieed  contains  all  the  essentials  of  a  sasine,  I 
cannot  concur  in  sustaining  the  objection." 

LoBD  Gillies  observed, — "  This  is  certainly  a  case  of  diffi- 
culty, and  is  one  which  places  the  Court  in  an  awkward  situa- 
tion, because  the  decisions  are  at  variance.  The  argument 
drawn  from  the  circumstance  of  the  notary  being  passed  by  us 
as  properly  qualified,  cannot  affect  the  question.  The  same 
observation  might  be  made  in  support  of  blunders  committed 
by  agents  or  counsel  who  are  passed  by  us  ;  but  it  could  never  on 
that  account  be  maintained,  that  because  we  had  passed  them 
as  duly  qualified,  therefore  their  blunders  should  be  sanctioned. 
I  think  the  objection  to  this  instrument  is  fatal.  It  is  essential 
to  say  that  sasine  was  given,  but  no  such  statement  is  made.'' 
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Lord  President  observed, — "  I  agree  with  the  majority  of  the 
Judges.  I  think  that  we  have  already  gone  too  far  in  sanc- 
tioning blunders.  The  decisions  which  we  have  pronounced 
may  be  precedents  which  may  be  appealed  to  where  precisely 
the  same  case  occurs ;  but  I  cannot  understand  how  it  can  be 
maintained,  that  because  we  have  passed  over  one  blunder,  we 
must  sanction  every  other  blunder ;  or  how  it  is  possible  to  argue 
from  one  blunder  to  another.  In  this  case  the  notary  does  not 
say  that  delivery  of  the  lands  was  given.  If  he  had  said  that 
the  lands  had  been  deUvered,  we  might  have  understood  that 
possession  had  been  given  ;  but  he  does  not  say  so,  and  there- 
fore the  objection  must  be  sustained.^' 


JUDOMINT. 

Nov.  14, 1827. 


The  Court,  therefore,  "  Sustained  the  complaint,  Found  that 
the  freeholders  of  the  county  of  Cromarty  did  wrong  in  admit- 
ting the  said  Charles  M^Leod,  Esq.,  upon  the  roll  of  freeholders, 
and  granted  warrant  to,  and  ordained  the  sheriflf-clerk  of  the 
said  county  to  expunge  the  name  of  the  said  Charles  M'Leod 
from  the  said  roll  accordingly.'^ 


1.  In  the  case  of  Henderson  «. 
Dalrymple,  March  6,  1776,  an 
instrument  of  sasine  was  objected 
to  on  the  ground  that,  while  it  bore 
that  Robert  Reid  appeared  as  at- 
torney for  Captain  Dalrymple,  and 
John  Morris  as  sheriff,  yet  the 
clause  of  delivery  reversed  those 
characters,  and  made  Reid  give 
sasine  to  Morris,  and  not  Morris 
to  Reid,  as  it  ought  to  have  done. 
In  support  of  the  instrument  it  was 
PLEADED — That  the  ground  of  ob- 
jection was  a  mere  blunder  of  the 
writer  in  extending  the  instrument, 
and  as  it  appeared  evident  that 
sasine  was  truly  given,  the  instru- 
ment ought  not  to  be  cut  down  on 


niceties  and  critical  constructions. 
The  Court  by  a  majority  repell- 
ed the  objection ;  Lords  Hailes, 
Kames,  Elliock,  and  Alva  dissent- 
ing from  the  judgment. 

2.  Lord  Hailes  observed, — 
"  This  sasine  is  null.  At  the  be- 
ginning we  have  A.  B.  as  sheriff, 
and  C.  D.  as  attorney.  How  are 
we  to  know  who  was  sheriff  and 
who  was  attorney?  It  appears 
from  the  sasine  that  both  were  at- 
torney and  both  sheriff.  This 
may  have  been  from  the  error  of 
the  notary  in  using  one  name  in- 
stead of  another ;  but  all  errors  in 
public  instruments  are  owing  to 
the  errors  of  those  who  drew  them 
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up.  K  we  overlook  the  error  of 
the  notary  in  this  case,  where  are 
we  to  stop  t  and  most  we  not  sanc- 
tify every  error  in  sasines?  If 
such  monstroos  errors  are  per- 
mitted in  sasineSy  our  instrument 
of  sasine  will  be  a  superfluous  cere- 
mony, and  the  notary  in  time  to 
come  has  no  more  to  do  than  to 
certify  that  sasine  was  given." 
Lord  Monboddo, — "  The  objec- 
tion to  the  sasine  is  not  good ; 
there  is  merely  a  misnomer;  the 
word  ^dictus^  explains  the  whole, 
and  leaves  no  ambiguity/'* 

3.  Lord  Kaimes  observed, — 
"  I  cannot  get  over  the  objection  to 
the  sasine.     We  must  either  quit 
sasines  altogether,  or  support  the 
law  as  to  them.    Would  the  sasine 
be  held  good  in  competition  among 
creditors  ?    How  do  we  know  that 
earth  and  stone  were  delivered  to 
a  certain  attorney  ?  A  sasine  must 
be  perfect  in  itself;  it  can  neither 
be  cut  down  nor  supported  by  col- 
lateral evidence.    The  instrument 
is  our  evidence,  and  we  cannot  go 
beyond  it."  Lord  Covington, — 
'^  I  am  not  clear  to  find  this  sasine 
null,  because  I  cannot  reconcile 
such  a  judgment  with  the  former 
decisions  of  the  Court,  particularly 
in   the   case   of  Captain  Living- 
stone."   Lord  Kennet,  — "  As  to 
the  sasine  I  am  not  clear.    I  do  not 
think  that  a  sasine  can  be  mended 
by  witnesses,  but  I  think  that  sa- 
sine was  here  given,  and  that  the 
only  error  is  in  putting  in  one  man^s 
name  instead  of  another."    Lord 
Eluock, — "  The  objection  to  the 
sasine  is  unanswerable.    If  we  sus- 
tsdn  this,  it  will  put  an  end  to  all 
instruments    of   sasine."      Lord 


Alva  "  thought  that  the  objection 
to  the  sasine  was  good." — Haileif 
Decisions,  vol.  ii.  p.  696. 

4.  In  Mackintosh  v.  Weir, 
Nov.  17, 1825,  the  notary's  doquet 
omitted  to  state  that  he  was  per- 
sonally present  with  the  witnesses. 
The  proper  form  of  a  notary^s  do- 
quet is — "  Quia  prasmissis  omnibus 
et  singulis,  dum  sic  ut  prsBmittitur, 
dicerentur,  agerentur,   et  fierent, 
una    cum   prsenominatis   testibus 
praesens  personaliter  interfui,  ea- 
que   omnia  singula  praemissa  sic 
fieri  et  dici,  vidi,  scivi  et  audivi, 
ac  in  notam  cepi."    The  doquet  in 
question;  was   in    these    terms — 
^^  Quia  praemissis  omnibus  et  sin- 
gulis sic  fieri  et  dici  vidi  scivi  et 
audivi  ac  in  notam  cepi."     The 
common  agent  in  a  ranking  and 
sale  objected  to  the  claim  of  an 
heritable  creditor,  founded  on  the 
instrument  of  sasine,  that  the  instru- 
ment was  null.    Lord  Cringle- 
tie,  Ordinary,  sustained  the  ob- 
jection, and  the  Couit  by  a  ma- 
jority adhered.     Lord  Glenlee 
observed, — "  If  the  decision  in  the 
case  of  Maxwell,  quoted  for  the 
claimant,    which    seems    to   have 
escaped  the  notice  of  our  institu- 
tional writers,  be  good  law,  the 
doquet  in  this  case  must  be  sus- 
tained.  But  that  case  can  scarcely 
be  followed  as  a  precedent ;  and  it 
is  taken  for  granted  by  all  our 
writers,  that  whatever  be  the  form 
of  the  doquet,  the  notary  must  as- 
sert the  fact  of  his  being  present 
with  the  witnesses.     The  want  of 
this  is  the  great  defect  here ;  and 
though  it  is  a  hard  case,  as  the 
claimant  was  obliged  to  employ 
the  town-clerk  of  the  burgh  as  the 
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notary,  yet  the  instrument  cannot 
be  supported."  Lord  Pitmilly 
"  concurred  in  thinking,  that  it 
was  impossible  to  sanction  such  an 
incorrect  and  slovenly  mode  of 
framing  the  doquet." 

5.  Lord  Alloway  observed, 
— "  I  at  first  thought  that  this 
instrument  could  not  be  sus- 
tained, but  I  now  entertain  great 
doubts  of  that  opinion.  Neither 
Craig  nor  Stair  mention  what 
are  to  be  considered  the  essential 
parts  of  a  doquet ;  and  there  is 
no  formula  established,  either  by 
Statute  or  Act  of  Sederunt.  It  is 
no  doubt  essential  to  the  validity 
of  the  instrument,  that  the  notary 
assert  the  witnesses  to  have  been 
present ;  but  he  has  asserted  this 
in  the  body  of  the  deed,  and  they 
sign  it  as  such ;  and  what,  then,  is 
the  necessity  for  repeating  it  in  the 
doquet  ?  The  presence  of  the  no- 
tary himself  is  likewise  essential ; 
but  that  is  sufficiently  asserted  by 
his  stating  that  he  saw  and  heard 
what  was  done.  As  to  the  second 
defect,  it  is  doubtless  very  bad 
grammar ;  but  the  meaning  is 
plain.  The  old  case  of  Maxwell 
is  very  strong  in  favour  of  the  pre- 
sent ;  and  the  three  modern  deci- 
sions, preceding  the  A.  S.  1756, 
when  the  statutory  provision  as  to 
inserting  the  number  of  pages  had 
been  disregarded,  are  still  stronger, 
and  it  seems  impossible,  in  the  face 
of  them,  to  hold  the  present  deed 
null."  Lord  Justice  -  Clerk 
Boyle, — "With  every  inclination 
to  get  over  the  difficulty,  on  ac- 
count of  the  hardship  of  the  case, 
the  claimant  having  no  choice  of  a 
notary,  I  can  come  to  no  other 


conclusion  than  that  the  interlocu- 
tor is  well  founded.  The  later  de- 
cisions alluded  to  by  Lord  Allo- 
way were  pronounced  in  conse- 
quence of  an  universal  practice 
affecting  the  whole  property  of  the 
country.  But  no  such  averment 
of  practice  is  or  can  be  made  here ; 
and  the  terms  of  the  A.  S.  then 
passed  are  of  much  importance  in 
fixing  how  essential  the  whole 
doquet  is.  I  do  not  conceive 
that  mere  grammatical  errors 
would  form  any  ground  of  nullity. 
And  as  to  the  second  objection, 
the  word  *  nominis '  is  probably 
merely  a  contraction  for  *  nomini- 
bus;'  but  it  is  essential  that  the 
notary  should  state  in  the  doquet, 
not  merely  that  he  saw,  &c.,  but 
that  he  saw  in  presence  of  witnes- 
ses. As  to  the  case  of  Maxwell, 
now  for  the  first  time  brought  to 
light,  unless  the  Court  are  pre- 
pared to  go  the  whole  length  of  it, 
which  they  never  will  do,  it  can- 
not be  followed  as  a  precedent; 
and,  besides,  the  second  part  of  the 
decision  throws  discredit  on  the 
whole  judgment." 

6.  The  Act  8  and  9  Vict.  cap. 
35,  on  the  preamble  that  it  is  ex- 
pedient to  simplify  the  form,  and 
diminish  the  expense  of  obtaining 
infeftment,  enacts,  That  it  shall 
not  be  necessary  to  proceed  to  the 
lands  in  which  sasine  is  to  be  given, 
or  to  perform  any  act  of  infeft- 
ment thereon,  but  that  sasine  shall 
be  effectually  given,  and  infeft- 
ment obtained,  by  producing  to  a 
notary  public  the  warrants  of  sa- 
sine, and  relative  writs,  as  are  used 
to  be  produced  at  taking  infefl- 
ment,  and  by  expeding  and  record- 
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ing,  in  the  Greneral  or  Particular 
Register  of  Sasines,  an  instrument 
of  sasine,  setting  forth  that  sasine 
had  been  given  in  the  lands  con- 
tained in  the  warrant  of  infeftment^ 
and  subscribed  by  the  notary  pub- 
lic, and  witnesses,  according  to  the 
form,  and,  as  nearly  as  may  be,  to 
the  schedule  annexed  to  the  Act. 
The  Act  farther  enacts.  That  such 
form  of  infeftment  shall  be  effec- 
tual, whether  the  lands  lie  conti- 
guous or  discontiguous,  or  are  held 
by  the  same  or  by  different  titles, 
or  of  one  or  more  superiors;  or 
whether  the  deed  entitling  the 
party  to  obtain  infeftment  be  dated 
prior  or  subsequent  to  the  Act,  or 
whether  the  precept  of  sasine  there- 
in be  in  the  form  hitherto  in  use, 
or  in  the  form  authorized  by  the 
Act. — Section  i. 

7.  Precepts  from  Chancery  were 
formerly  directed  to  the  sheriff  of 


the  county  in  which  the  lands 
were  situated.  By  the  Act  8  and 
9  Vict.  cap.  35,  it  is  enacted,  That 
where  infeftment  is  to  be  com- 
pleted under  a  precept  issuing  from 
the  office  of  Chancery,  the  precept 
shall  be  addressed  to  any  notary 
public.  It  is  provided,  however, 
that  the  precept  shall  be  null  and 
void,  unless  an  instrument  of  sasine 
thereon  be  recorded  in  the  General 
or  Particular  Register  of  Sasines, 
before  the  first  term  of  Whitsun- 
day or  Martinmas,  posterior  to  the 
date  of  the  precept,  without  preju- 
dice to  a  new  precept  being  issued, 
as  formerly.  Before  a  precept  is 
issued  from  Chancery,  the  retour 
duties  and  casualties  due  to  the 
Crown  must  be  paid  to  the  proper 
officer  there,  who  accounts  to  the 
Exchequer  for  them,  in  like  man- 
ner the  sheriffs  were  wont  to  do. 
— Section  ii. 
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SECTION  11. 


RECORDING  OF  SASINE. 


A  Sasine  unrecorded  is  null  to  every  effect, 
I.— PATERSON  V,  DOUGLAS. 

Nov.  29, 1705.  John  Greden  disponed  the  lands  of  Earnslaw  to  his  son 
Nakbativm.  John.  Upon  this  disposition  the  son  was  infeft,  but  the  sasine 
was  never  recorded.  The  infeftment  was  not  foUowed  by  pos- 
session, and  he  predeceased  his  father  without  issue.  His  sister, 
Grace  Greden,  passing  by  her  brother,  was  served  heir  to  her 
father,  and  in  her  contract  of  marriage  she  conveyed  the  lands 
to  James  Douglas  her  husband. 

Alexander  Paterson,  a  creditor  of  James  Douglas,  adjudged 
the  lands  from  him,  as  having  right  thereto,  from  Grace  Greden 
his  spouse.  Alexander  Douglas,  a  creditor  of  Robert  Douglas, 
the  eldest  son  of  James  Douglas  and  Grace  Greden,  adjudged 
the  lands  from  him  as  lawfully  charged  to  enter  heir  in  special 
to  John  Greden  his  uncle.  The  creditors  of  Alexander  Pater- 
son having  acquired  right  to  the  adjudication  led  by  him, 
brought  an  action  of  reduction  and  declarator  against  Alexander 
Douglas. 

Argumtotfor      Pleaded  for  the  Pursuers. — The  sasine  of  John  Greden, 

PUR8UBR8. 

the  son,  was  not  only  base,  but  never  recorded.  It  is  therefore 
null  by  the  Act  1617,  in  competition  with  creditors  and  third 
parties  for  onerous  causes.  The  singular  successors  of  his  sister 
are  in  the  same  position  as  if  they  had  derived  right  imme- 
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diately  from  the  father.     The  Act  1617  provides,  that  sasines     PAiroaoH 
unrecorded  shall  be  void  and  null  as  to  the  tlurd  parties,  and     Douolab. 
this  provision  is  general  without  distinction.     The  exception        1705, 
that  the  same  shall  be  valid  against  him  and  his  heirs  is  only 
personal,  because  the  grantor  and  his  heirs  cannot  object  to 
nuUity.     It  is  true  that  singular  successors  in  many  ca^es 
utuntur  jure  auctoris.     If,  therefore,  the  retour  be  null,  or  can 
be  reduced,  the  right  is  not  conveyed,  but  remains  in  hcBreditate 
jdcente;  but  if  the  service  be  formal  and  legal,  the  right  is  there- 
by established  in  the  person  of  the  heir  in  the  same  way  as  the 
defiinct  had  it,  and  so  is  conveyed  to  the  successors  of  the  heir. 
As  the  sasine  of  John  Greden,  the  son,  was  to  be  found  inno 
register,  his  sister  had  no  legal  certioration  of  her  brother  s  in- 
feftment,  to  put  her  in  mala/lde  to  pass  by  her  brother,  and 
enter  heir  to  her  father. 

The  case  of  Keith  v.  Sinclair,  has  no  resemblance  to  the  pre- 
sent case,  for  there  Sir  William  Keith,  deriving  right  from  Hugh 
Keith,  whose  sasine  was  unregistered,  proved  forty  years^  pos- 
session conform,  and  there  was  no  register  for  the  time  in 
Caithness,  where  the  sasine  was  taken,  and  sasines  were  not 
then  in  use  to  be  recorded  in  the  public  register.  Besides, 
Sinclair's  right  was  not  onerous  but  elicited,  nothing  of  all  which 
can  be  alleged  here  by  the  defenders. 

Pleaded  for  the  Defender. — By  the  Act  1617,  unrecorded  Aw«n™T  «>» 
sasines  are  good  against  the  grantors  and  their  heirs ;  and  al- 
though the  creditors  of  James  Douglas  be  third  parties,  yet  in 
this  case  they  can  only  be  considered  as  heirs,  because  the  right 
they  found  upon  is  a  voluntary  disposition  made  by  Grace  Gre- 
den, the  heir,  in  favour  of  James  Douglas,  her  husband,  whereby 
she  disponed  to  him  talis  qucdis  according  as  she  herself  had 
right     Her  husband,  therefore,  and  his  creditors,  can  be  in  no 
better  condition  than  she  was  in  before  she  disponed.     It  is 
true  that  if  John  Greden,  her  father,  had  made  a  posterior  dis- 
position, whereupon  infeftment  had  followed  duly  recorded,  or 
if  he  had  been  denuded  by  his  creditors,  these  posterior  rights 
or  diligences  would  have  been  preferable  to  the  son's  infeftment. 
But  seeing  that  the  posterior  right  flows  from  his  heir,  her  sin- 
gular successors  utuntur  jure  auctoris.     Whatever,  therefore,  can 
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Paterson    be  objected  against  her  service,  takes  place  against  them,  be- 
D0UGLA8.     cause  her  service  is  the  midcouple  by  which  the  right  is  con- 
1706.        veyed  to  her  husband's  creditors. 

In  the  case  of  Keith  v.  Sinclair,  Sir  William  Keith,  as  deriv- 
ing right  from  the  son  of  the  proprietor,  was  preferred  to  Sin- 
clair, who  derived  right  from  the  daughter,  who  had  obtained  a 
precept  of  clare  constat  as  heir  to  her  father,  notwithstanding 
that  the  daughter's  precept  and  infeftment,  duly  recorded,  were 
produced,  and  there  was  nothing  produced  to  clear  the  son's 
right,  but  a  sasine  unrecorded,  proceeding  on  a  precept  of  clare 
constat.  Sinclair's  right  fell  in  consequence  of  his  authors  who 
could  not  pass  by  the  person  last  infeft,  although  his  sasine  was 
not  upon  record.  Registers  were  mainly  designed  for  the  secu- 
rity of  stranger  purchasers.  Nor  can  it  be  known  from  any 
record,  that  the  executors  of  a  brieve  are  false,  or  that  there  is 
a  proximenes  hceres  than  the  person  retoured  at  the  time  ;  and 
the  clause  ultimo  vestittis  et  sasitiLS  defevdo  is  as  necessary  to  be 
observed  in  execution  of  the  brieve,  as  the  clause  quis  est  legiti- 
mus  et  propinquior  hcei^es. 

N^^2ft^70fi  ^^^  judgment  is  thus  given  by  President  Dalrymple, — "  The 
Dairympie's  *  Lords  repelled  the  defence,  and  found  that  the  singular  succes- 
^  e^ions,        g^j^  ^£  ^^  daughter  and  heir  were  in  the  same  case  as  if  their 

rights  had  been  derived  immediately  from  the  father." 
FountainhaU's       Lord  Fountaiuhall  thus  gives  the  judgment, — "  The  Lords 
voL  ii.  p.  206.    sustained  her  retour  in  respect  of  the  answer,  and  preferred 

the  husband's  creditors  to  Mr.  Alexander,  the  uncle's  adju- 
dication." 
Forbes' Deci-         The  judgment  is  thus  given  by  Forbes, — "  The  Lords  re- 
sions,  p.  46.      pgiig^  ^ijg  defence  founded  on  the  disposition  granted  by  John 

Greden  to  his  son,  with  the  sasine  following  thereon,  in  respect 
the  same  were  not  clothed  with  possession,  and  the  sasine  not 
registered,  and  sustained  Grace  Greden  retour,  and  therefore 
preferred  her  husband's  creditors  to  Alexander  Douglas'  adju- 
dication." 
House  ^Lords'  The  defender  having  appealed  to  the  House  of  Lords,  "  It  was 
June  18, 1714.  Ordered  and  Adjudged,  that  the  petition  and  appeal  be  dis- 
missed, and  the  several  interlocutors  or  decrees  therein  com- 
plained of  be  affirmed." 
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II.— YOUNG  V.  LEITH. 

In  1745,  Charles  Gordon  executed  a  disposition  of  his  lands  J«ne23, 1848. 
of  Bathlaw  in  favour  of  John  Gordon,  his  second  son,  and  the  Nabbawti. 
heirs-male  of  his  body ;  whom  faihng,  to  Thomas,  Charles,  Alex- 
ander, and  James  Gordon,  his  third,  fourth,  fifth,  and  sixth  sons 
successively,  and  the  heirs-male  of  their  bodies  respectively  and 
successively ;  whom  all  failing,  to  his  heirs  and  assignees  whom- 
soever. The  deed  contained  a  prohibition  against  disappoint- 
ing "  the  disposition  above  set  down,  or  any  part  thereof,  by 
any  fact  or  deed  whatsomever,"  but  it  contained  no  irritant  or 
resolutive  clauses. 

On  the  death  of  the  granter  of  the  deed,  John  Gordon,  the 
disponee,  was  infeft  under  it  Upon  John  Gordon's  death  in 
1 775,  his  nephew,  Charles,  was  served  nearest  and  lawful  heir 
of  provision  to  him  under  the  disposition  1745.  He  was  infeft, 
but  the  sasine  was  not  recorded  till  nine  months  after  its  date. 
He  died  in  1796,  and  was  succeeded  by  his  son,  Thomas,  who 
was  served  heir  of  provision  to  his  father,  and  took  out  a 
precept  from  Chancery,  on  which  ho  was  infeft.  This  infeft- 
ment  was  never  recorded.  In  1810,  he  granted  a  fee-simple 
disposition  to  himself  and  his  heirs  and  assignees  whomsoever. 
On  the  procuratory  of  resignation  contained  in  this  deed,  a 
charter  of  resignation  was  expede,  and  infeftment  followed.  In 
1839,  he  executed  a  mortis  causa  trust-settlement  of  the  whole 
of  his  property,  heritable  and  moveable. 

After  his  death,  the  pursuer  as  heir,  under  the  deed  1745, 
raised  a  reduction  of  the  deeds  executed  by  General  Gordon 
in  1810  and  1839.  The  ground  of  reduction  was,  that  General 
Gordon  was  not  in  titulo  to  grant  these  deeds,  in  respect  that 
he  was  never  validly  infeft,  his  sasine  not  having  been  recorded. 

Pleaded  for  the  Pursuer. — ^By  the  Act  1617,  an  unre- abgumknt  foe 
corded  sasine  makes  "  no  faith  in  judgment  by  way  of  action 
or  exception  in  prejudice  of  a  third  party  who  hath  a^cquired 
a  perfect  and  lawful  right  to  the  lands."  The  exception 
"  But  prejudice  always  to  them  to  use  the  said  writs  against 
the  party-maker  thereof,  his  heirs  and  successors,''  does  not 
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YouNo  affect  the  pursuer.  He  is  neither  the  maker  nor  the  heir 
Lbith.  of  the  maker  of  the  writ  which  is  now  attempted  to  be  used 
1848.  ^  judgment  against  him.  The  exception  in  the  Act  may 
operate  against  General  Gordon  and  the  defenders,  his  suc- 
cessors, but  it  can  never  operate  in  their  favour.  These  writs 
may  be  used  against  him,  by  whom  they  were  made,  but 
they  cannot  be  produced  in  judgment,  either  by  him  or  his  re- 
presentatives, against  the  pursuers  who  are  third  parties,  and 
who  by  their  survivance  have  acquired  a  perfect  and  lawful 
right  to  the  lands  contained  in  the  two  tailzies  under  which 
they  are  substitutes. 

Pleaded  for  Pleaded  FOR  THE  DEFENDER. — The  objection  that  a  sasine 
has  not  been  recorded,  can  only  be  pleaded  by  a  third  party, 
"  who  has  acquired  a  perfect  right"  to  the  lands.  The  pursuers 
have  acquired  no  right  either  perfect  or  imperfect  to  the  lands 
in  dispute.  They  have  not  so  much  as  served  themselves  heirs 
in  general  to  any  of  their  alleged  predecessors,  with  a  view  to 
taking  up  a  personal  right  or  jus  ad  rem,  and  the  moment  they 
shall  expede  a  service  they  will  establish  the  fact  that  they  are 
heirs  of  the  persons  who  made  the  destination  under  which  the 
unrecorded  infeftments  objected  to  were  expede.  The  pursuers 
are  consequently  not  third  parties  who  have  "  acquired  a  per- 
fect and  lawful  right  to  the  said  lands  and  heritages."  They  are, 
therefore,  not  entitled  to  plead  the  nullity  of  the  unrecorded  sa- 
sines.     The  sasines,  though  unrecorded,  are  vaUd  inter  hceredes. 


Judgment. 
Jail  16, 1844. 


The  Court  "  sustained  the  reason  of  reduction,  and  reduced, 
decerned,  and  declared  in  terms  of  the  reductive  and  declara- 
tory conclusions  of  the  libel." 


Opiotohs.  Lord  Mackenzie  observed, — "  The  defender's  right  is  de- 
rived from  a  party  whose  sasine  was  unregistered.  But  an  un- 
registered sasine  can  be  good  only  against  the  maker,  and  here 
there  is  no  maker.  That  exception  in  the  Statute  then  does 
not  avail,  and  the  sasine  is  totally  null.  But  a  party  uninfeft 
cannot  grant  a  gratuitous  conveyance.  The  defender's  only 
plausible  argument  is,  that  the  nullity  of  the  sasine  can  be 
pleaded  by  third  parties  only.     But  the  next  heir  is  in  the 
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situation  of  a  third  party,  and  can  only  be  excluded  by  the  deed    ^owa 
of  a  party  vaUdly  infeft/'  l^tu. 

Lord  Fcjllerton  observed, — "  I  am  of  the  same  opinion.  I  Tiiir 
think  it  perfectly  clear  that  the  General  was  not  entitled  to  ex- 
ecute the  deeds  sought  to  be  reduced.  The  defender  must 
maintain  either  that  he  was  well  infeft,  or  that  he  had  some 
personal  right  which  gave  him  power  to  execute  the  deeds. 
But  it  is  impossible  to  say  that  his  infeftment  was  good.  It 
was  not  recorded  at  all.  The  defender's  proposition  seems  to 
be,  that  an  unrecorded  sasine  is  somehow  good  inter  hceredes. 
But  the  reverse  was  fixed  in  the  Magistrates  of  Brechin  ;  and 
there  was  no  personal  right  carried  by  the  general  service  which 
could  enable  him  to  convey.  There  was  no  personal  right  in 
the  parties  to  whom  he  served ;  and  in  those  circumstances  it 
is  fixed  by  all  the  authorities,  that  special  service  and  precept 
fly  off,  unless  followed  by  a  valid  infeftment." 

Lord  Jeffrey  observed, — "  I  concur.  The  case  on  the  me- 
rits is  a  hard  one,  for  a  substantial  right  is  defeated  by  this 
mistake.  The  scdvo  on  the  Statute  does  not  validate  this  sasine. 
It  does  not  give  a  good  feudal  right  to  a  party  where  infeftment 
has  not  been  recorded.  All  the  ambiguity  of  the  earUer  cases 
has  been  cleared  away  by  the  recent  judgments,  and  particu- 
larly by  Lord  FuUerton's  luminous  view  in  the  case  of  the 
Magistrates  of  Brechin,  which  I  regard  as  a  beautiful  specimen 
of  legal  reasoning.  I  feel  myself  bound  to  hold,  that  the  sasine 
is  a  total  nullity,  and  that  the  precept  is  still  unexhausted. 
Then  it  is  utterly  impossible  to  hold  that  the  General  had  any 
personal  right  by  virtue  of  which  he  could  make  a  conveyance. 
This  is  not  a  case  in  which,  as  ki  Anstruther,  a  party  was  in 
right  of  an  unexecuted  procuratory.  The  General's  ancestors 
was  infeft,  and,  therefore,  he  himself  could  acquire  no  right 
except  a  complete  feudal  right.  The  special  service  could  not 
make  him  fiar." 

Lord  President  Boyle  concurred. 

The  defender  having  appealed  to  the  House  of  Lords,  the  housb  of 
case  was  remitted  back  to  the  Court  of  Session,  with  instruc-  Remit.' 
tions  "  To  order  the  same  to  be  argued  viva  voce  before  the 
whole  Judges,  including  the  Lords  Ordinary,  as  to  the  validity 


84  FEUDAL  iNVESTITURB. 

YouHo      of  the  title  set  up  by  the  defenders,  and  to  report  their  opi- 

Lbith.      nions  thereon  to  this  House/' 

"TiiiT  III  ^^^  Opinion  drawn  by  Lord  Pullerton,  and  in  which  the 

0PIM1O1I8.  Lord  President  Boyle,  Lord  Justice-Clerk  Hope,  Lords 
Mackenzie,  Moncreipp,  Jepprey,  Cockburn,  Murray,  Wood, 
and  Robertson  concurred,  his  Lordship  observed, — "  The 
titles  of  the  defenders  sought  to  be  reduced  are  the  deeds  al- 
tering the  former  investitures,  executed  by  Thomas  Gordon ; 
beginning  with  the  procuratory  of  resignation,  dated  10  th  April 
1810,  on  which  all  the  subsequent  deeds  depend.  We  do  not 
understand  it  to  be  disputed,  that  the  vahdity  of  a  procura- 
tory of  resignation,  must  rest  on  the  completed  real  right  of 
the  party  by  whom  it  is  granted  :  and,  consequently,  the  only 
point  in  dispute  is,  whether  an  unregistered  sasine  be  a  nullity 
in  regard  to  real  right,  or  truly  completes  a  real  right  to  the 
lands. 

"  The  enactment  in  the  Act  1617,  cap.  16,  is,  *that  there 
shall  be  a  pubhc  register,  in  which  all  reversions,  regresses, 
bonds  and  writs  for  making  reversions  or  regresses,  assignations 
thereto,  discharges  of  the  same,  renunciations  of  wadset,  and 
grants  of  redemption,  and  sicklike  all  instruments  of  sasine, 
shall  be  registrate  within  threescore  days  after  the  date  of  the 
same.'  The  penalty  of  non-registration  within  the  prescribed 
term  is,  that  the  various  enumerated  *  writings  shall  make  no 
faith  in  judgment,  by  way  of  action  or  exception,  in  prejudice 
of  a  third  party,  who  hath  acquired  a  perfect  and  lawful 
right  to  the  said  lands  and  heritages ;  but  prejudice  to  use  the 
said  writtes  against  the  party-maker  thereof,  his  heirs  and  suc- 
cessors/ We  shall  afterwards  kave  occasion  to  show,  that  the 
determination  of  the  present  question  does  not  exclusively  de- 
pend on  the  terms  of  this  Act  1617;  and  that  many  of  the  diffi- 
culties attending  its  construction  have  been  removed  by  a  later 
Statute,  that  of  1696,  c.  18.  But  still  the  Act  1617,  by  which 
registration  was  for  the  first  time  introduced  and  put  on  its 
true  principle,  is  deserving  of  careful  observation. 

"  It  must  be  admitted  that  this  Statute,  like  some  others  of 
great  importance  passed  about  the  same  time,  is  not  expressed 
with  that  precision  which  might  have  been  desired,  in  order  to 
preclude  all  question  about  the  true  meaning  of  its  provisions. 
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Thus  it  enacts,  that  the  writiugs,  if  unregistered,  shall  have  no    ^o^o 
effect  against  a  third  party,  who  has  acquired  a  perfect  right    Lkth. 
*  to  the  said  lands  and  heritages  ;'  and  the  only  lands  and  heri-    i848. 
tages  mentioned  in  the  preceding  part  of  the  Statute,  are  the 
lands,  of  which  the  preamble  contemplates  the  alienation  by  the 
proprietor,  after  having  granted  the  private  rights.     Yet  it   • 
cannot  be  held  that  the  penal  consequences  of  non-registration 
are  available  only  to  a  party  infeft  in  lands.     Many  of  the  rights 
which  are  ordered  to  be  registered  do  not  require  infeftment, 
such  as  reversions  and  assignations  of  reversions ;  and  it  can- 
not well  be  disputed,  that  in  a  competition  between  an  assigna- 
tion registered  and  another  unregistered,  the  former  would,  by 
the  force  of  the  Statute,  receive  effect,  to  the  exclusion  of  the 
latter.     Indeed,  it  seemed  to  be  admitted  in  argument  by  the 
defenders,  and  justly  admitted,  that  the  words  '  perfect  and 
lawful  right'  must  be  explained  with  reference  to  the  subject- 
matter  of  the  right  itself. 

"  Another  and  a  more  important  objection  to  the  wording  of 
the  Statute  is,  that  it  classes  together  writings  so  heterogeneous 
in  their  general  character  and  mode  of  operation,  as  reversions, 
assignations,  &c.,  and  instruments  of  sasine.     The  former  are 
deeds  of  conveyance,  which  necessarily  imply  an  obligation  to 
make  them  good,  if  from  any  supervening  circumstance  they 
should  fail  of  effect.     There  is,  therefore,  no  inconsistency  in 
supposing  reversions,  or  assignations  of  reversion,  to  be  good 
against  the  grantor,  and  of  no  avail  against  a  third  party.     But 
instruments  of  sasine  are  writings  of  a  character  essentially  diffe- 
rent— they  are  attestations  of  a  fact — the  delivery  of  posses- 
sion ;  but  then  they  are  attestations  so  indissolubly  embodied 
by  law  with  the  fact  itself,  that  the  one  cannot  be  separated 
from  the  other.     According  to  Lord  Stair,  after  instniments  of 
sasine  came  into  use,  *  they  were  not  only  sustained  as  a  means 
of  probation  that  possession  or  sasine  was  given  or  taken,  but 
they  were  the  necessary  solemnities  to  accomplish  the  right, 
which  could  not  be  supplied  by  any  other  means.     Though  the 
superior  with  a  thousand  witnesses  should  subscribe  all  the 
contents  of  a  sasine,  it  would  be  of  no  effect  to  make  a  real 
right,  without  the  attest  of  a  notary,  in  which  sense  the  vulgar 
maxim  is  to  be  understood,  nulla  sasinn  nulla  terra.^ 
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YouNo  «  A  similar  opinion  is  given  by  Erskine,  that  *  notarial  in- 
Lbith.  struments  have  been  accounted  a  necessary  solemnity  for  per- 
ig4g^      fecting  the  real  right/ 

"  Now,  if  there  be  requisite  for  the  completion  of  the  legal 
act  of  giving  and  taking  sasine,  certain  solemnities,  of  which  an 
attestation  by  notarial  instrument  is  one,  while,  by  the  force  of 
the  Statute,  the  entry  in  the  register  is  essential  to  the  attesta- 
tion, it  is  difficult  to  see  how  the  failure  to  register  should  not 
be  as  fatal  to  the  real  right  as  the  omission  to  take  notarial  in- 
strument, or  to  go  through  the  other  solemnities  necessary  to 
accomplish  the  right.  An  obligation  may  be  good  against  one 
set  of  parties,  and  bad  against  others.  But  an  act,  which  is 
necessarily  one  in  itself,  cannot,  without  obvious  inconsistency, 
be  said  to  be  done  in  regard  to  one  set  of  parties,  and  not  done 
in  regard  to  others  :  and  the  only  intelligible  construction  which 
the  words  of  the  Statute,  supposed  to  imply  such  a  distinction, 
can  receive  is,  that  although  the  legal  act  has  not  been  done, 
still  certain  parties  should  be  barred  from  founding  on  its  non- 
completion  ;  and  that  although  there  should  be  no  real  right, 
still  the  instrument  may  possibly  have  some  personal  effect 
against  the  parties  excepted  in  the  Statute. 

"  But  the  apparent  incongruity  of  classing  together  instru- 
ments of  sasine,  and  deeds  of  reversion,  &c.,  admits  of  explana- 
tion, from  the  existing  state  of  the  law  at  the  time  :  and  it  is 
an  explanation  which  is  by  no  means  immaterial  to  the  true 
construction  of  the  Statute.  Reversions,  and  other  similar 
deeds,  when  not  inserted  in  the  infeftment  of  the  party  bound 
by  them,  are,  in  their  own  nature,  nothing  but  personal  obliga- 
tions to  reconvey  the  lands  on  payment  of  the  specified  sum. 
But  by  the  Act  1469,  c.  27,  it  was  declared  that  they  should 
be  good  not  only  against  the  granter,  but  against  every  one  into 
whose  hands  the  lands  might  come.  By  the  force  of  that  Sta- 
tute, then,  deeds  of  reversion  become  real  burdens  on  the  lands, 
real  rights  just  as  effectual,  though  not  requiring  sasine,  as  a 
direct  conveyance  of  the  lands  could  be  vnth  sasine.  According 
to  Stair,  reversions,  from  the  date  of  the  Statute,  '  were  ac- 
counted as  heritable  and  real  rights  effectual  against  singular 
successors.'  Such  deeds  then  held  a  double  character — First,  That 
natural  to  them,  of  personal  obligations  against  the  granter  and 
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his  heirs ;  and,  secondly y  The  statutory  character  of  real  rights    Yotoo 
affecting  the  lands  themselves.     This  explains  how  they  came    Loth. 
to  be  classed  with  instruments  of  sasine  in  the  Act  1617.     In    liisT 
the  last  respect,  that  of  real  right,  the  two  agreed  ;  and  as  the 
object  of  the  Statute  was  to  deprive  the  whole  enumerated 
writings  of  their  efficacy  in  the  matter  of  real  right,  unless  they 
were  made  *  patent  to  the  lieges'  by  registration,  the  exception 
of  their  effect  against  the  maker  and  his  heirs  became  neces- 
sary, in  order  to  guard  against  the  evils  of  the  Act  1599,  and 
to  save  the  personal  operation  of  the  writings,  against  the 
party  granting  them  and  his  representatives. 

"  But  still  the  oversight  of  classing  indiscriminately  instruments 
of  sasine  with  the  other  writings  referred  to,  led  to  another  in- 
accuracy of  expression,  which  renders  the  reservation  in  the 
Statute  nearly  unintelligible.  It  reserves  the  right  to  use  the 
'  said  writts  against  the  party-maker  thereof,  and  his  heirs  and 
successors.'  It  is  easy  to  see  who  is  meant  by  the  description 
of  the  *  maker'  of  a  deed  of  reversion,  or  bond  of  reversion  or 
assignation.  It  is,  and  can  be  nobody  but  the  grantor  of  the 
right.  But  who  is  the  maker  of  an  instrument  of  sasine? 
Literally  construed,  it  means  the  notary,  whose  act  it  is.  But  if 
we  take  another  step  in  construction,  and  hold  it  to  denote  the 
party  at  whose  instance  the  notary  attests,  then  it  ought  to  be 
the  party  seised,  in  whose  behalf  and  on  whose  orders  the  notary 
acts  in  drawing  out  the  instrument.  And  yet  it  is  clear  to  de- 
monstration, that  this  cannot  be  the  true  reading  of  the  Statute. 
In  the  first  place,  the  expression  *  party-maker,'  in  so  far  as  ap- 
plicable to  all  the  other  writings  enumerated,  can  mean  nobody 
but  the  grantor  of  the  right ;  the  party  by  whose  act  it  is  to 
pass  to  another ;  and  it  would  be  a  strange  interpretation  of 
the  same  general  term  used  in  the  same  sentence,  that  it  should 
be  held  to  denote  the  grantor  of  the  right  in  one  class  of  cases, 
and  the  grantee  in  the  other. 

"  But,  secondly^  the  interpretation  involves  a  manifest  con- 
tradiction. The  object  of  the  exception  was  to  save  the  opera- 
tion of  the  private  rights  in  favour  of  the  grantee  against  the 
granter.  And  accordingly  the  exception  is  '  but  prejudice  to  use 
the  said  writtes  against  the  party-maker  thereof,  his  heirs  and 
successors.'     Now,  who  can  use  the  writtes  but  the  grantee,  the 
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YouHo  party  who  holds  the  writings,  and  in  whose  favour  they  are 
LiiTH.  granted,  and  would  operate  but  for  the  general  enactment? 
1848.  That  being  the  case,  the  exception  so  interpreted  would  come 
to  be,  not  a  saving  clause  in  favour  of  one  party  against  another, 
but  in  favour  of  the  party  against  '  himself,  his  heirs  and  suc- 
cessors/ In  this  very  case,  the  defenders  are  the  parties  who 
hold  by  and  are  '  using,'  that  is,  founding  upon  the  unregistered 
sasines  :  and  it  is  manifest  that,  to  enable  them  to  make  any- 
thing of  the  attempted  interpretation,  it  would  be  necessary  to 
show  not  only  that  the  '  party-maker'  meant  the  taker  of  the 
right,  but  that  the  term  *  against'  meant '  in  favour  of  the  party 
in  relation  to  whom  it  was  employed.  To  us  it  appears  obvious, 
that  the  term,  as  applicable  to  sasines,  is  merely  a  blunder  in 
expression,  into  which  the  framers  of  the  Statute  fell,  from  over- 
looking the  radical  distinction  between  instruments  of  sasine, 
and  the  other  writings  there  enumerated  :  while  unfortunately, 
there  was  an  omission  of  any  words,  easily  admitting  of  the  only 
construction  which,  in  the  case  of  instruments  of  sasine,  would 
correspond  with  the  professed  object  of  the  Statute  in  relation 
to  the  other  writings,  viz.,  the  party  from  whom  the  right  to 
take  the  sasine  flowed. 

"  But  supposing  this  wider  and  only  intelligible  construction 
could  be  admitted,  and  the  term  '  party-maker'  should  be  held 
to  design  the  grantor  of  the  warrant  on  which  the  sasine  pro- 
ceeded, it  would  still  be  unavailing  for  the  explanation  of  the 
Statute,  in  a  numerous  class  of  cases,  of  which,  indeed,  the  pre- 
sent is  an  instance.  When  sasine  is  given  on  an  original  con- 
veyance, the  precept  of  sasine  is  the  act  of  the  grantor  of  the 
conveyance.  But  when  a  title  is  made  up,  not  on  the  original 
conveyance,  but  by  an  heir,  the  sasine  flows  from  the  superior. 
In  this  very  case,  the  precepts  on  which  the  unregistered  sasines 
were  taken  by  Charles  Gordon  and  by  Thomas  Gordon,  were 
Crown  precepts  issuing  from  Chancery.  Now,  who  shall  be  held 
to  be  the  *  makers'  of  these  unregistered  instruments  ?  Is  it 
the  Crown,  or  the  vassal  on  whose  behalf  the  notary  acted  ? 
For  the  reasons  already  assigned,  we  think  it  clear  that  it  can- 
not be  the  latter ;  while  the  notion  of  the  sasine  having  any 
operation  whatever  against  the  superior,  the  mere  instrument  of 
transmitting  the  title,  is  equally  inadmissible ;  so  that,  in  truth. 
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there  are,  in  regard  to  such  sasines,  no  parties  to  whom  the  ex-     Youhq 
ception  can  by  possibiUty  apply.  Luin. 

"  These  considerations  show  the  impossibiUty  of  founding  on  i848. 
the  mere  letter  of  the  Statute,  and  the  necessity  of  consulting 
its  spirit ;  which  requires  that  its  qualifications,  as  applicable 
to  instruments  of  sasine,  shall  receive  the  same  meaning  which 
Ls  given  to  them,  in  regard  to  reversions,  and  the  other  writings 
enmnerated.  Now,  as  to  the  latter,  there  can  be  no  doubt  that 
the  failure  to  register  did,  by  taking  them  out  of  the  Act  1469, 
absolutely  annul  them  as  real  rights,  though  it  left  them  opera- 
tive as  personal  obligations.  And  applying  the  same  construc- 
tion to  the  provision  as  to  instruments  of  sasine,  those  instru- 
ments must  be  held  to  be  annulled  as  constituting  real  rights  ; 
whatever  personal  obligation  may  possibly  be  left  behind — 
whether  positive,  binding  the  grantor  and  his  heirs  to  complete 
the  right,  or  negative,  baning  those  parties  from  objecting  to 
its  non-completion. 

""  Besides,  it  will  be  found,  on  considering  the  true  import  of 
the  terms  employed,  that  they  do  amount  in  substance  to  an 
extinction  of  any  real  right  which  a  valid  sasine  would  confer. 
The  proper  object  and  effect  of  every  valid  sasine  is  to  divest 
the  grantor  of  the  heritable  right,  and  to  invest  the  grantee. 
When  that  legal  act  is  once  completed,  it  absolutely  excludes 
the  acquisition  of  any  subsequent  real  right  from  the  grantor, 
preferable  to  that  of  the  party  seized,  or,  indeed,  the  acquisi- 
tion of  any  real  right,  through  any  other  medium  than  the  right 
of  the  party  so  seised.  An  instrument  of  sasine,  which  has  not 
in  law  that  effect,  is  practically  null  as  a  sasine,  i.e.,  as  an 
act  completing  a  real  right ;  for  it  does  not  produce  the  effect 
which  it  is  the  sole  and  peculiar  object  of  a  vaUd  sasine  to  secure. 
When  it  is  said  that  the  Statute  annuls  the  instrument,  only 
quali/icatey  that  is,  in  prejudice  of  a  third  party  who  has  ac- 
quired a  perfect  right  to  the  lands,  it  is  overlooked  that  the  very 
qualification  excludes  the  notion  of  a  real  right.  It  is  of  the 
very  essence  of  a  real  right,  not  only  to  found  a  preference 
against  a  less  perfect  right,  but  to  prevent  any  third  party  from 
acquiring  a  perfect  right  to  the  lands,  which  most  certainly  an 
unregistered  sasine  does  not. 

"  In  the  case  of  an  original  conveyance,  the  sasine  of  the  dis- 
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Yeuwo  ponee,  if  unregistered,  does  not  divest  the  grantor ;  for  it  leaves 
Leith.  in  him  the  heritable  right,  which  may  be  validly  acquired  from 
1848.  him  by  a  second  disponee  completing  his  title  by  a  registered 
sasine.  Again,  in  the  case  of  sasines  taken  on  succession,  which 
are  more  analogous  to  that  under  consideration  here,  the  sasine 
taken  by  an  heir  on  the  superior's  precept  could  not,  if  unregis- 
tered, take  the  right  out  of  the  luBreditas  jacens  of  the  ancestor. 
On  the  death  of  such  heir,  the  successor  must  have  been  entitled 
and  bound,  if  he  wished  to  have  a  secure  title,  to  take  the  right 
out  of  the  hcereditas  of  the  party  last  infeft  by  a  registered 
sasine,  by  serving  to  him,  and  not  to  the  party  holding  by  the 
unregistered  sasine. 

"  For  there  appears  to  us  no  ground  for  limiting  the  term 
*  third  parties'  to  onerous  creditors  or  purchasers.  In  all  bilar- 
teral  transactions,  like  that  between  grantor  and  grantee,  *  third 
parties'  are  uniformly  understood  to  include  all  those  who  have 
no  connexion,  either  direct  or  indirect,  with  the  transaction. 
And  that  is  made  still  clearer  by  what  follows.  For  the  Sta- 
tute proceeds  to  design  the  parties  against  whom  the  unregistered 
sasine  is  to  have  any  eflFect,  viz.,  the  '  heirs  and  successors'  of 
the  party-maker  or  grantor  of  the  right.  Now,  in  our  practice, 
the  term  *  heirs  and  successors'  is  most  unquestionably  confined 
to  those  who  take  through  the  party  whom  they  represent,  and 
does  not  include  those  who  take  as  heirs  of  a  diflFerent  party. 
Those,  then,  who  can  validly  connect  themselves  with  a  re- 
moter ancestor  last  infeft,  are  '  third  parties,'  in  the  strictest 
sense  of  the  term ;  because  they  have  no  concern,  either  direct 
or  derivative,  with  the  transactions  entered  into  by  a  party,  to 
whom  they  are  not  bound  to  serve,  and  of  whom  they  are  not 
heirs  and  successors.  The  term  ^  third  party'  is  clearly  opposed 
in  this  part  of  the  Statute,  only  to  those  who  are  mentioned  in 
the  succeeding  exception,  viz.,  the  heirs  and  successors  of  the 
grantor  of  the  right. 

"  And  with  regard  to  the  qualification  added  to  the  term  third 
party  in  the  words  *  who  hath  acquired  a  lawful  and  perfect 
right  to  the  lands,'  it  is  evident  that  it  too  requires  construction, 
in  order  to  render  it  intelligible,  and  consistent  with  the  pro- 
fessed object  of  the  annulling  clause.  It  cannot  import  abso- 
lutely the  confinement  of  the  nullity,  to  the  single  case  of  a 
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competing  perfect  right,  already  completed  by  infeftment.     If    ^^^^ 
that  were  so,  we  do  not  see  how  a  second  conveyance,  made  after    lmth. 
an  unregistered  sasine  had  been  taken  on  a  prior  conveyance,  ever     i848. 
could  be  completed.    Every  feudal  grant  must  necessarily  remain 
incomplete  and  personal  till  it  be  perfected  by  sasine  ;  and  if  the 
unregistered  sasine  were  not  annulled  in  regard  to  the  second 
grant,  while  it  yet  remained  personal,  it  would  operate  as  a 
complete  bar  to  the  subsequent  realisation  of  the  second  per- 
sonal right.     But  the  reverse  is  confessedly  the  case.     The  ex- 
istence of  the  unregistered  sasine  does  not  prevent  the  party 
who  *  hath  not,  as  yet,  a  perfect  right  to  the  lands,'  from  making 
his  right  perfect,  by  taking  sasine  on  the  conveyance  in  his 
favour  ;  and  the  reason  is  obvious,  because  the  grantee  in  the 
second  right  has  the  means  of  completing  a  perfect  right,  with 
which  the  unregistered  sasine  cannot  enter  into  a  competition. 

"  In  the  same  way,  and  on  the  same  principle,  the  holder  of 
an  heritable  bond,  followed  only  by  unregistered  sasine,  would 
fail  in  claiming  a  preference  over  personal  creditors,  because 
such  creditors  have  the  means  of  obtaining  by  adjudication  a 
perfect  right  to  the  lands  of  the  debtor.  In  short,  to  give  the 
clause  in  question  any  force  and  meaning  at  all  consistent  with 
the  professed  object  and  effect  of  the  Statute,  the  words  *  who 
hath  acquired  a  perfect  right,'  must  be  read,  *  who  may  acquire 
or  have  the  means  of  acquiring  a  perfect  right  to  the  lands,' 
those  being  the  very  parties  in  whose  favour  the  nullity  of  the 
unregistered  sasine  is  to  operate,  and  is  in  practice  invariably 
understood  to  operate. 

"  But  if  an  unregistered  sasine  does  not,  and  cannot  prevent 
third  parties  from  completing  a  perfect  title  to  the  lands,  which 
will  in  competition  be  preferable  to  all  rights  founded  on  the 
unregistered  sasine  itself,  the  practical  consequence  is,  that  the 
unregistered  sasine,  as  designative  of  the  Act  completing  a  real 
right,  is  null.  It  is  not  good  for  the  only  important  purpose 
which  a  vaUd  sasine  is  intended  to  answer,  viz.,  the  prevention 
of  any  title  which  can  enter  into  competition  with  that  sasine. 
The  true  and  only  practical  reading  of  the  qualification  in  the 
Statute  is,  that  the  unregistered  sasine  shall  make  no  faith  in 
prejudice  of  a  third  party  who  shall  acquire,  i.^.,  who  has  the 
means  of  acquiring  a  perfect  right ;  and  it  is  evident  that  this 


92  FEUDAL  INVESTITURE. 

YouNo  is  only  a  circumlocution  for  declaring  the  sasine  to  be  null.  It 
LETrn.  is  true,  that  the  nullity  may  only  come  into  operation  when  a 
1843^  party  either  has  completed,  or  has  the  means  of  completing,  a 
good  title  to  the  lands  or  other  heritable  right.  In  some  cases 
it  may  be  found  that  the  nullity  is  a  matter  which  a  party  has 
no  interest  to  plead.  And  it  is  in  this  sense  that  we  are  in- 
cUned  to  agree  with  the  majority  of  the  consulted  Judges  in  the 
case  of  Kibble  v,  Stevenson,  that  the  Statute  1617  imports  the 
nullity  of  the  unregistered  sasine,  and  that  the  verbal  qualifica- 
tion and  exception  are  mere  surplusage ;  because,  in  reality, 
they  result  in  this,  that  the  unregistered  sasine  shall  make  no 
faith,  ie.y  shall  be  null  in  all  cases  in  which  it  is  material  to  the 
issue  to  inquire,  whether  it  be  a  good  sasine  or  not. 

"  While  it  appears  to  us,  then,  that  the  Statute  did,  in  sound 
construction,  declare  the  nullity  in  regard  to  real  right,  of  a 
sasine  not  registered  within  the  prescribed  period,  it  is  not  to  be 
wondered  at,  if  the  looseness  and  ambiguity  of  its  expression  led 
to  many  questions,  in  which  it  is  not  easy  at  this  distance  of 
time,  and  with  the  very  imperfect  reports  of  them  which  we  pos- 
sess, to  get  at  the  true  principles  of  decision.  It  may  still  be 
discovered,  however,  that  a  great  many  of  them,  which  have 
been  referred  to  in  argument,  have  no  very  conclusive  bearing 
on  the  matter  of  dispute. 

"  Even  if  the  decision  of  the  present  case,  then,  depended  solely 
on  the  construction  of  the  Act  1617,  we  should  hesitate  in 
holding  that  to  be  conclusively  ascertained  by  these  early  cases. 
It  is  true  that,  in  the  reports  of  some  of  them,  a  reference  is 
made  to  the  particular  qualification  of  the  statutory  nullity,  as 
pleadable  only  by  parties  having  a  perfect  right  to  the  lands. 
But  there  are  hardly  any  of  those  cases  which  really  demanded 
the  application  of  that  principle ;  as  they  appear,  on  investiga- 
tion, to  have  been  mostly  cases  in  which  sasine  was  not  indis- 
pensable, and  in  which,  consequently,  the  non-registration  was 
comparatively  immaterial. 

"  But  it  is  a  mistake  to  suppose  that  the  law  of  registration 
does  depend  entirely  on  the  Statute  alluded  to  ;  and  we  cannot 
help  thinking  that  too  much  argument  in  this,  as  well  as  other 
cases,  has  been  exclusively  bestowed  on  it ;  for  that  Statute  has 
been,  if  not  superseded,  at  least  explained,  by  the  later  Statute 
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1696,  c.  18  ;  and  that,  too,  in  the  very  particular  on  which  the    Youho 
whole  of  the  earlier  decisions  are  supposed  to  rest.  Lmth. 

"  According  to  the  reports  of  those  cases,  great  weight  seems      ig^s. 
to  have  been  placed  on  the  terms  of  the  Act  1617,  as  limiting 
the  operation  of  the  nullity  to  the  case  of  a  competing,  perfect, 
and  lawful  right  to  the  lands.     But  the  Act  1617,  though  it 
introduced  the  law  of  registration,  did  not  exhaust  the  attention 
of  the  Legislature  to  that  branch  of  our  practice.     By  the  Act 
1669,  c.  4,  instruments  of  resignation  ad  remanentiamy  which 
had  been  omitted  in  the  Act  1617,  were  ordered  *to  be  re- 
gistered in  the  same  manner  and  way,  and  at  the  same  rates, 
as  instruments  of  sasine  or  reversions.'     It  is  clear  the  legis- 
lature intended  to  put  the  whole  of  these  writings  on  the  same 
footing.     Indeed,  no  conceivable  reason  could  exist  for  imposing 
any  higher  penalty  in  the  case  of  the  non-registration  of  resig- 
nations ad  remanentiam^  than  in  the  case  of  non-registration 
of  instruments  of  sasine.     The  instrument  of  resignation  ad  re- 
manentiam  divests  the  party  resigning  of  the  real  right  which 
previously  stood  on  his  own  sasine,  and  reinvests  the  superior  in 
that  right.     It  is  in  regard  to  the  important  point  of  divesting 
one  party,  and  completing  the  real  right  in  another,  identical 
in  eflfect,  with  an  ordinary  sasine.     But  the   sanction  of  the 
Act  1696  is,  that  the  instruments,  if  not  registered,  *  shall  be 
null,'  without  any  quahfication  whatever. 

"By  another  Statute,  that  of  1693,  c.  13,  a  regulation  was 
introduced,  which  shows  how  essential  in  practice  the  registra- 
tion was  considered  to  the  eflFectual  constitution  of  a  real  right. 
It  provided  that  *  all  infeftments,  whereupon  sasines  for  here- 
after shall  be  taken,  shall,  in  all  competitions,  be  preferable,  and 
be  preferred,  according  to  the  date  and  priority  of  the  registra- 
tion of  the  sasines.'  The  Statute,  therefore,  evidently  assumes, 
that  in  all  infeftments  on  which  sasine  shall  be  taken,  and  on 
which  any  competition  of  rights  may  depend,  there  must  be  a 
registration  of  the  sasine.  The  eflfect  of  the  Statute  was  to 
declare,  in  all  competitions,  an  infeftment  not  registered,  to  be 
no  better  than  an  infeftment  without  any  date  at  all.  And, 
accordingly,  if  the  sasines  of  two  competing  parties  were  both 
unregistered,  the  competition  could  not  involve  any  question  of 
the  comparative  dates  of  the  sasines.     It  would  resolve  into  a 
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YouNo  competition  of  merely  personal  rights,  of  which  the  result  would 
LiiTH.  depend  on  the  principles  by  which  the  priority  of  personal  rights 
1^   is  determined. 

"  But  in  the  meantime,  a  question  had  arisen  as  to  what  should 
be  held  to  be  registration  in  the  sense  of  the  Act  1617 ;  and  a 
very  loose  practice  had  crept  in,  which  had  unwarily  received 
the  sanction  of  the  Legislature  by  the  Act  1686,  c.  19.  It  was 
enacted  by  that  Statute,  *  That  when  sasines  and  other  writs 
are  presented  to  the  keepers  of  the  registers,  and  deUvered  back 
to  the  party,  bearing  an  attestation  under  their  hand,  that  the 
same  are  registered,  it  shall  make  the  same  sufficient  and  valid 
for  the  security,  albeit  by  the  omission  or  negligence  of  the 
keeper  of  the  register,  or  his  depute,  they  should  not  be  found 
booked  or  insert  in  the  register ;'  and  the  Act  imposes  severe 
penalties  against  the  depute-clerks  guilty  of  the  omission  or 
negligence. 

"  This  Statute  is  strongly  and  most  justly  reprobated  by  Lord 
Stair,  as  destructive  of  the  whole  beneficial  effects  of  the  regis- 
tration of  land-rights.  Accordingly,  this  evil  was  remedied  by 
another  Statute,  that  of  1696,  c.  18,  which  must  now  be  held 
to  fix  the  law  on  the  subject  of  registration.  For  it  is  perfectly 
obvious  that  the  late  Act  of  the  8th  and  9th  of  Victoria,  c.  35, 
has  no  bearing  on  the  point  now  under  discussion. 

"  It  would  appear  that  the  provisions  of  this  Statute  1696,  c. 
1 8,  had  been  attentively  considered  by  the  Legislature.  There 
is  one  entry,  28th  September  1696,  bearing  that  ^  the  Act 
anent  the  registration  of  sasines  and  others,  brought  in  from 
the  Committee  of  Security,  was  read,  and  ordered  to  lie  on  the 
table." 

"  On  the  1st  October  1696,  '  The  draught  of  an  Act  anent 
registration  of  sasines,  and  other  heritable  rights  and  diligences, 
again  read,  and,  after  some  debate,  it  was  put  to  the  vote,  ap- 
prove the  clause  declaratory  of  the  said  Act,  or  alter ;  and  it 
carried  approve  :  then  the  other  clause  for  the  due  registration 
of  sasines  and  others  being  voted,  it  was  also  approved  ;  and 
the  Act  was  ordered  to  be  written  over  in  mundo,  and  then 
read,  voted,  and  approved.' 

"  The  Act  itself,  being  cap.  1 8,  was  passed  on  the  9th  Octo- 
ber.    The  preamble  states  the  true  principle  and  object  of  re- 


RECOKDING  OF  SASINB.  95 

quiring  registration,  namely,  the  security  of  the  lieges ;  and  the    Youmq 
Act  statutes  and  declares,  '  that  no  sasines,  or  other  writ  or     lbith. 
diligence,  appointed  to  be  registered,  shall  be  of  any  force  or    "isis" 
effect  against  any  but  the  grantor  and  their  heirs,  unless  it  shall 
be  duly  booked  and  insert  in  the  register,  and  that  notwith- 
standing anything  in  the  previous  Act,  that  of  1686,  c.  19, 
which  is  hereby  so  far  "  rescinded,  cassed  and  annulled/'     The 
other  provisions  of  this  last  Act,  however — those  directed  against 
the  officers  who  neglect  to  enter  the  sasines  in  the  register — 
being  preserved. 

"  The  first  remark  suggested  by  this  Statute  is,  that  it  en- 
tirely removes  the  ambiguity  or  obscurity  of  the  Act  1617,  in 
one  most  important  particular,  namely,  the  supposed  limitation 
of  the  nullifying  clauses  to  the  cases  in  which  other  parties  ^  had 
acquired  a  perfect  lawful  right  to  the  lands/  It  appears  from 
the  entry  above  quoted,  that  the  object  of  the  Statute  was  de- 
claratory. But  the  enactment,  whether  considered  as  declara- 
tory of  the  true  meaning  of  the  former  Act  1617,  or  as  a  new 
and  substantive  enactment,  is  in  its  terms  absolute  and  conclu- 
sive. The  words  contained  in  the  former  Statute  are  omitted, 
and,  as  we  must  hold,  omitted  for  the  purpose  of  removing  all 
doubt  on  the  subject. 

"  Secondly^  The  expression  of  the  former  Statute  was  so  far 
altered  and  improved  by  the  substitution  of  the  term  *  grantor' 
for  that  of  the  *  party-maker,'  of  the  writings  referred  to.  It 
may  be  true  that  the  former  Act  1617  was  not  expressly  re- 
pealed ;  but  that  is  of  little  importance.  Either  the  alterations 
contained  in  the  Act  1696,  were  consistent  with  a  sound  con- 
struction of  the  Act  1617,  or  they  were  not.  If  the  former,  as 
we  think  they  were,  the  last  Statute  is  an  effectual  Legislative 
declaration  of  that  construction.  If  the  latter,  then  the  last 
Statute  is  necessarily  a  repeal  of  the  former,  to  the  extent  of 
the  inconsistency.  So  that,  according  to  any  view  of  the  case, 
the  Act  1696  must  now  form  the  rule.  Were  we  to  reject  its 
authority,  or  even  to  Umit  its  operation,  on  the  strength  of  any 
particular  construction  of  the  Act  1617,  we  should  be  charge- 
able with  inverting  the  best  understood  rule  for  the  interpreta- 
tion of  Statutes,  by  holding  the  later  Statute  to  be  repealed,  or 
its  sense  declared  by  one  which  preceded  it.     It  must  follow. 
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YouNo    tiien,  that,  from  the  passing  of  that  Statute  1696,  every  unre- 
L«iTH.  gistered  sasine  is  of  no  force  or  efiFect,  i.^.,  is  absolutely  null  in 
1848.    all  cases  but  those  which  can  be  brought  within  the  excepting 
clause  of  the  Statute  itself. 

"  The  only  question,  then,  which  can  occur  since  the  passing 
of  the  Act  1696,  is  the  extent  and  operation  of  this  last  excep- 
tion. Now,  this  involves  two  points  :  firsts  Who  are  the  parties 
against  whom  the  exception  is  available  ?  And,  secondly^  What 
is  the  true  import  and  force  of  the  exception  itself  ? 

"  The  first  point  seems  to  us  to  present  no  diflSculty  whatever. 
The  necessity  of  the  exception  here,  as  in  the  Act  1617,  arose 
from  the  classing  together  sasines  with  various  other  writings, 
such  as  reversions  and  assignations,  having  a  dispositive  and 
obligatory  efiFect  against  the  grantors.  But  for  the  exception, 
the  Statute  would,  like  that  of  1599,  have  annulled  the  solemn 
obligations  of  the  grantors,  by  the  mere  accident  of  non-regis- 
tration. But  then  the  exception  is  limited  to  the  grantors  and 
the  heirs  of  the  grantors ;  that  is,  to  parties  who,  in  the  matter 
of  obligation,  stand  precisely  in  the  same  situation  as  the 
grantors  themselves.  The  word  grantors,  as  applicable  to  sa- 
sines, though  not  perhaps  technically  accurate,  is  perfectly  in- 
telligible. It  can  only  mean  the  granters  of  the  disposition  or 
precept,  so  that  the  exception  applies  only  to  the  case  of  the 
grantor  of  the  right  on  which  sasine  has  been  taken  and  the 
heirs  of  that  grantor.  And,  accordingly,  we  never  understood 
it  to  be  doubted  that,  in  every  competition  with  another  person, 
even  with  merely  personal  creditors,  an  unrecorded  sasine  would 
be  regarded  as  utterly  unavailing  to  create  a  preference. 

"  It  rather  appears  to  us,  that  without  going  farther,  this  is 
of  itself  quite  suflScient  to  decide  the  present  competition.  The 
unregistered  sasines  here  were  not  sasines  on  original  grants, 
to  which  the  exception  of  the  Statute  could  possibly  be  appli- 
cable. They  were  sasines  on  Crown  precepts  issuing  from 
Chancery.  In  no  sense  of  the  term  can  it  be  said,  that  the  pur- 
suers are  the  heirs  of  the  granters  of  those  infeftments,  taking 
even  the  widest  latitude  of  construction.  They  claim  nothing 
as  the  heirs  even  of  the  parties  who  took  those  unregistered 
sasines,  Charles  Gordon  and  Thomas  Gordon.  The  last  person 
who  held  the  lands  by  a  valid  registered  sasine,  was  John  Gor- 
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don,  who  died  in  1775.  He  granted  no  disposition  or  precept  ^®^** 
from  which  a  personal  obligation  to  make  good  any  right  to  a  Lmth. 
grantee  could  be  inferred.  He  was  succeeded  by  his  nephew,  i848. 
Charles  Gordon,  whose  sasine  was  not  registered  within  the  time 
prescribed  by  the  Statute ;  and  to  Charles  succeeded  Thomas 
Gordon,  the  grantor  of  the  procuratory  under  reduction,  whose 
sasine  was  never  recorded.  But  the  pursuers  claim  the  lands, 
and  will  hold  them,  as  the  heirs-portioners  of  their  grand- 
uncle,  John  Gordon ;  in  whose  hcereditas  jacens  they  still  are, 
in  consequence  of  the  absence  of  any  validly  completed  title  in 
the  persons  of  Charles  and  Thomas  Gordon.  The  pursuers 
then  are  neither  the  heii-s  of  the  grantor  of  the  procuratory,  nor 
the  heirs  of  the  grantors  of  the  precepts,  nor  the  heirs  of  any 
of  the  parties  by  whom  those  unregistered  sasines  were  taken. 
They  cannot  in  any  view,  or  in  any  conceivable  construction 
of  the  Statute,  be  brought  within  the  description  of  persons  to 
whom  the  exception  applies.  For  the  attempted  extension  of 
the  tcnii  heirs  of  the  grantor,  to  the  whole  heirs  of  the  inves- 
titure or  destination,  under  which  titles  were  attempted  to  be 
made  up,  seems  to  us  to  be  entirely  arbitrary,  and  utterly  un- 
warranted by  any  possible  construction  of  the  Statute.  The 
Statute  is  dealing  only  with  special  sasines,  and  the  grantors 
of  such  sasines,  i.^.,  the  persons  on  whose  warrants  they  took 
place.  But  the  attempted  interpretation  involves  the  extra- 
ordinary, and  in  our  opinion,  the  extravagant  assumption,  that 
the  grantor  of  the  sasine  is  not  the  person  on  whoso  warrant  it 
proceeded,  but  a  party  who  may  have  died  centuries  before,  and 
who  happened  to  have  been  the  framer  of  the  destination  or 
investiture,  on  which  feudal  rights  had  been  repeatedly  com- 
pleted, before  the  sasine  struck  at  by  the  annulling  clause  of 
tlie  Statute  had  been  attempted.  For,  if  the  grantor  of  a 
sasine  is  a  designation,  essentially  difterent,  both  in  legal  and 
ordinary  language,  from  that  of  the  original  framer  of  the  desti- 
nation or  investiture,  '  the  heirs  of  the  granter'  never  can  be 
held  to  denote  the  whole  heirs  of  the  destination.  It  is  only 
the  heirs  of  the  grantor — that  is,  of  the  party  who  otherwise 
would  have  been  bound  by  the  obligation  to  give  sasine — who 
can  possibly  fall  under  the  description  contained  in  the  excep- 
tion of  the  Statute. 

G 
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Yovm         "  But  while  this  seems  to  us  sufficient  to  determine  the  pre- 

Lmth.     sent  competition,  we  do  not  consider  ourselves  entitled  to  evade 

ig48.      the  other,  and  certainly  more  important  and  difficult  question, 

arising  on  the  true  force  and  effect  of  the  exception  itself. 

"  And  here  it  Ls  necessary  to  keep  distinctly  in  view  the  two 
interpretations  which  the  exception  is  supposed  to  admit  of. 
The  one  is  that  of  the  pursuers  ;  that  the  exception  does  not  save 
the  unregistered  sasine,  qua  sasine,  that  is,  as  a  completion  of 
the  real  right,  from  the  annulling  effect  of  the  Statute ;  but 
merely  reserves  the  possibiHty  of  founding  on  it,  either  as  im- 
porting some  personal  obligation  against  the  granter  of  its  war- 
rant and  his  heirs,  or  some  personal  bar  against  those  parties 
objecting,  that  the  real  right  has  not  been  completed  ;  as  seems 
to  have  been  done  in  the  case  of  Simpson  v.  Blaikie. 

"  On  the  other  hand,  it  is  contended  by  the  defenders,  as  we 
understand  their  argument,  that  the  exception  takes  the  case 
of  an  unregistered  sasine,  as  between  the  grantee  and  the 
granter  and  his  heirs,  out  of  the  Statute  altogether ;  and  leaves 
a  sasine,  though  unrecorded,  as  between  those  parties,  a  com- 
pleted real  right.  Indeed,  the  defenders  must  maintain  the 
proposition  to  that  full  extent,  otherwise  it  has  no  relevanc}^ 
Because  their  defence  of  the  procuratory  of  resignation  granted 
by  Thomas  Gordon  rests  on  the  assumption,  that  Thomas  Gor- 
don was  in  titvlo  to  grant  that  deed ;  a  deed,  which  confessedly 
requires  a  complete  real  right  to  support  it. 

"  Now  this  raises  a  question  of  construction.  For  an  enact- 
ment that  a  sasine  or  other  writing  shall  have  no  force  or  effect, 
except  against  the  granter  and  his  heirs,  does  not  necessarily 
enact,  that  as  to  these  last  parties,  it  shall  have  all  the  force 
and  effect  of  which  a  sasine  is  capable.  If  it  has  some  force, 
though  not  all,  the  exception  is  still  operative ;  and  the  ques- 
tion is,  What  that  force  shall  be,  consistently  with  the  general 
purport  of  the  Statute  ? 

"  Even  on  this  general  statement  of  the  question,  it  appears 
to  us,  for  reasons  which  have  been  in  some  degree  anticipated 
n  our  remarks  on  the  Act  1617,  that  the  first  interpretation  is 
the  sound  one. 

"  In  regard  to  all  the  other  writings  alluded  to,  the  effect  of 
the  exception  is  necessarily  personal,  reserving  any  personal 
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efTect  which  they  can  receive  against  the  grantcr  and  his  licirs ;  Yoiwa 
— and  the  analogous  quaUfication  in  the  case  of  sasines  is  the  lbita. 
more  necessary  ;  because  it  is  indispensable  in  order  to  render  "liisT 
the  enactment  consistent,  or  even  intelligible.  The  operation  of 
a  personal  right,  founded  on  an  unregistered  sasine,  whether  by 
way  of  obligation  against  the  grantor  of  the  precept  to  do  some- 
tiling,  or  as  a  personal  bar  against  the  granter,  pleading  that 
something  has  not  been  done  by  the  grantee,  is  quite  intelligible. 
But  a  completed  real  right,  good  in  a  question  between  granter 
«and  grantee,  and  bad  against  all  the  rest  of  the  world,  is  an  ab- 
solute legal  contradiction  in  terms.  For  it  is  of  the  very  es- 
sence of  a  real  right  that  it  shall  be  good  against  all  claiming 
from  the  same  author ;  who,  by  giving  a  complete  real  right 
to  one,  is  understood  to  be  divested  of  all  power  of  giving  it  to 
another.  He  cannot  be  divested  till  the  grantee  is  fully  vested. 
An  intermediate  state  of  things,  which  leaves  the  grantor's  own 
sasine  entire,  as  retaining  the  real  right  in  him,  while,  at  the 
very  same  time,  another  real  right  in  the  identical  fee  is  com- 
pleted in  the  person  of  the  grantee,  is  an  absolute  incongruity, 
according  to  the  principles  of  our  law. 

"  It  would  appear  to  us,  then,  that  the  only  effect  which  a 
sasine,  bad  against  all  third  parties,  can  have  against  the  granter 
or  liis  heirs,  is  a  merely  personal  effect,  like  that  of  the  other 
writings  referred  to  in  the  Statute.  And  we  cannot  express 
this  better  than  by  using  the  words  of  the  late  Lord  Meadow- 
bank,  in  the  case  of  Kibble  v.  Stewart,  in  remarking  on  the 
authority  of  lawyers.  '  The  lawyers  have  not  stated  their  opi- 
nions correctly,  for  the  true  view  of  the  thing  is,  that  the  sasine, 
if  unregistered,  is  absolutely  null  and  void,  though  some  per- 
sons may  not  be  entitled  to  plead  the  nullity.' 

"  We  do  not  understand  it  to  be  disputed,  that  a  registered 
sasine,  if  tainted  with  no  nullity,  does  exhaust  the  precept,  and 
that  any  subsequent  sasine  would  be  necessarily  invalid.  This 
was  expressly  found  in  the  case  of  Lindsay  Carnegie  v.  Scott, 
February  26,  1796.  It  arose  on  a  claim  for  enrolment  on  a 
freehold  qualification ;  being  the  only  kind  of  case  in  which 
such  a  question  could  well  be  stirred.  For,  when  a  party  has 
taken  two  sasines,  both  ex  facie  good  and  well  recorded,  it  can 
be  seldom  a  matter  of  real  interest  to  inquire  which  is  the  best. 
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YouKo  But  in  the  court  of  freeholdei's  it  was  necessary  to  produce  a 
LEira.  good  title.  And  the  party  had  produced  the  second  sasine 
alone,  which  second  sasine  he  had  been  induced  to  take,  from 
the  belief,  that  the  first  had  been  invalidated  by  some  defects 
in  its  execution.  The  objection  was  taken  by  the  freeholders 
to  the  sasine  actually  produced,  that  the  first  sasine  really  was 
unobjectionable,  and  that  consequently  the  precept  had  been 
exhausted  by  that  first  sasine.  And  the  Court  of  Session  hold- 
ing the  first  sasine  to  have  been  good,  rejected  the  party's  claim 
for  enrolment.  This  decision  fixes  two  important  points.  First, 
That  when  once  a  sasine  is  vaUdly  taken,  the  precept  or  man- 
date is  exhausted.  And,  secondly,  That  even  where  the  party 
thinks  fit  to  take  a  second  sasine  on  the  same  precept,  it  is  not 
a  matter  of  option  with  him  to  choose  on  which  he  will  found ; 
but  that  the  second  is  an  absolute  nullity ;  which  nullity  is 
I)leadable  by  any  one  who  has  an  interest  to  inquire  into  his 
title,  though  pretending  no  right  to  the  subject  conveyed. 

**  On  these  principles,  what  must  be  the  legitimate  inference 
from  the  proposition,  that  an  unregistered  sasine  does  vest  a 
real  right  in  the  grantee  ?  It  can  do  so  only  by  divesting  the 
grantor.  Indeed,  as  we  understand  the  proposition,  the  excep- 
tion in  the  Statute  is  held  to  take  the  case  of  a  sasine  as  be- 
tween the  grantee  and  the  gi*anter  and  his  heirs,  out  of  the 
Statute  altogether :  and  to  identify,  as  between  those  parties, 
an  unregistered  sasine  with  a  registered  one.  If  the  proposi- 
tion is  not  carried  this  length,  it  has  no  meaning  or  relevancy 
in  the  present  case.  But  it  must  follow  from  this,  that  after  a 
sasine  validly  taken  in  other  respects,  but  not  registered,  a 
second  sasine  in  favour  of  the  grantee  is  necessarily  inept  and 
null,  for  the  very  reasons  which  hold  in  the  general  case  ;  be- 
cause, as  between  grantor  and  grantee,  the  only  persons  con- 
cerned, the  act  has  been  completed,  and  the  grantor's  mandate 
exhausted  by  his  divestiture,  ex  hypothesis  held  to  be  complete 
as  between  these  parties. 

"  Indeed  it  will  be  found,  that  in  the  reasoning  which  is 
sometimes  resorted  to  in  order  to  reconcile  the  existence  of  the 
real  right  under  the  first  and  unregistered  sasine,  with  the  com- 
petency of  taking  another  on  the  same  precept,  there  always  is 
covertly  implied,  that  very  nullity  which  is  professedly  dis- 
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claimed.  Thus  Mr.  Bell,  who  in  one  passage  lays  it  down,  that  Youho 
the  unregistered  sasine  is  not  null,  attempts  in  another  to  show,  Lkth. 
that  still  there  is  a  competency  of  taking  a  second  on  the  same  1848. 
precept.  He  argues,  that  the  precept  is  not  exhausted,  because 
the  sasine,  if  not  registered,  is  not  in  all  respects  perfect  and 
effectual ;  the  test  of  this  being,  that  it  will  not  prevent  third 
parties  from  adjudging,  or  onerously  acquiring  the  right,  from 
the  granter  of  the  precept.  And  the  very  same  reason  is 
sometimes  thus  expressed  :  that  the  unregistered  sasine  does 
not  totally  divest  the  granter,  because  he  still  can  effectually 
convey  to  another  party.  The  reasoning  reduced  to  its  simplest 
form  comes  to  this,  that  after  one  sasine  taken  on  the  precept, 
but  unregistered,  a  second  sasine  is  competent  in  favour  of  the 
party  so  seized,  because  a  second  effectual  sasine  may  be  given 
by  the  granter  to  another  party.  But  then  arises  the  question, 
how  has  the  granter  the  power  to  give  such  sasine  to  that  third 
party  ?  For  no  other  reason,  than  because,  quoad  that  third 
party,  the  unregistered  sasine  is  null.  Now  when  it  is  argued, 
that  the  precept  is  not  exliausted  by  an  unregistered  infeft- 
ment,  because  that  unregistered  infeftment  does  not  divest  the 
granter  ;  and  again  that  it  does  not  divest  the  granter,  because, 
in  relation  to  other  parties,  it  is  a  nullity,  it  seems  to  us  that 
the  nullity  of  the  unregistered  sasine,  however  disguised  in  the 
circumlocutory  form  of  the  argument,  lies  at  the  bottom  of  the 
whole  reasoning,  and  is  truly  the  sole  condition  of  its  conclusion. 
And,  accordingly,  Mr.  Bell,  in  stating  that  conclusion,  has  not 
been  able  to  avoid  the  difficulty.  According  to  him,  '  until  the 
instrument  is  recorded,  the  execution  of  the  mandate  may  be 
considered  as  a  mere  faculty  in  the  hands  of  the  disponee,  to 
be  completed  with  a  perfect  right  or  not  as  he  pleases.  He 
may  bum  it  or  annihilate  it  by  withholding  it  from  the  record. 
And  if  he  do  record  it,  and  an  error  is  committed  that  is  fatal 
to  it,  the  fair  construction  is,  that  the  act  intended  to  complete 
is  not  done,  in  not  being  rightly  done,  and  so  may  be  abandoned 
and  commenced  of  new.^ 

"  We  cannot  attach  any  other  sense  to  this  than  that  a  sasine 
not  duly  recorded,  is  absolutely  annihilated,  as  much  as  if  it 
were  thrown  into  the  fire,  and  that  that  annihilation  is  the  con- 
dition of  the  second  sasine  on  the  same  precept  receiving  effect. 
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YouHo  "  The  whole  of  this  reasoning  evidently  assumes  that,  in  re- 
Leitu.  gard  to  nullity,  the  party  taking  the  unregistered  sasine  stands 
jg^g  exactly  in  the  same  situation  as  the  third  party,  to  whom  the 
grantor  may  still  convey.  For  the  moment  that  a  distinction 
is  taken  between  the  two,  and  that  the  grantee  is  held  to  have 
constituted  a  real  right,  by  the  unregistered  sasine,  the  reason- 
ing fails;  and  the  necessary  conclusion  is,  that,  quoad  the 
grantee,  the  precept  is  exhausted,  and  the  second  sasine  is  inept 
and  incompetent. 

"  It  may  be  said  that  all  this  is  a  mere  subtlety,  undeserving 
of  regard  ;  and  that  the  supposed  anomaly  of  the  contrary  view 
is  one  but  in  theory,  from  which  no  practical  inference  ought  to 
be  drawn.  It  is  sufficient  to  answer,  that  this  is  a  question  of 
title,  of  which  the  whole  form  and  structure  is  built  upon  theory. 
What  is  the  whole  doctrine  of  our  real  rights,  as  completed  by 
constructive  and  symbolical  delivery,  but  a  combination  of  sub- 
tleties ?  But  they  are  subtleties  in  which  the  strict  adherence 
to  theory  is  indispensable,  for  the  best  of  all  practical  reasons, 
that  the  theory  aiFords  the  only  means  of  solving  with  certainty 
and  consistency,  those  numerous  questions  which  would  other- 
wise become  the  subject  of  loose  and  arbitrary  adjudication. 
It  is  the  theory,  and  that  theory  rigidly  adhered  to,  which  in 
this,  as  in  many  other  departments  of  law,  unites  the  undigested 
series  of  separate  cases  into  one  consistent  system  of  juris- 
prudence. 

"  But  it  is  a  consequence,  as  clearly  demonstrated,  according 
to  our  theory  of  real  title,  as  any  legal  proposition  can  be,  that 
if  an  unregistered  sasine  complete  the  real  right,  as  between 
grantor  and  grantee — if  by  the  force  of  the  exception  of  the 
Statute,  a  sasine  unregistered  does,  between  grantor  and  grantee, 
divest  the  former  and  vest  the  latter,  no  vaUd  second  sasine  in 
favour  of  the  grantee  can  take  place  on  the  same  precept.  And 
it  is  perhaps  needless  to  support  this  view  by  merely  theoreti- 
cal reasoning.  It  was  the  view  which  the  Court  felt  itself  com- 
pelled to  take,  in  all  the  cases  in  which  the  competency  of  a 
second  sasine  on  the  same  precept  was  brought  into  question. 

"  Upon  these  grounds,  looking  to  the  legal  construction  to  be 
put  upon  the  decision,  w^e  must  hold,  until  we  arc  set  right  by 
a  judgment  of  the  Court  of  Appeal  itself  in  this  case,  that  the 
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affirmance  iu  the  case  of  Kibble  v.  Stevenson  determined  the    Youno 

Mm 

absolute  nullity  of  an  unregistered  sasine.     And,  accordingly,    lbitil 
since  that  aflfirmance,  it  has  always  been  so  held  ;  and  on  the    Igiir 
strength  of  that  view,  the  First  Division  of  the  Court  decided 
the  case  of  the  Town  Council  of  Brechin  v.  Arbuthnot,  Dec.  11, 
1840,  a  decision  which  never  was  called  in  question." 

In  the  Opinion  returned  by  Lord  Medwyn  his  Lordship  ob-  Lord  Medwyn. 
served  in  conclusion, — "  Upon  the  whole,  unless  it  be  held  that 
the  case  of  Kibble  v.  Stevenson  was  decided  in  the  Court  of  the 
last  resort,  on  the  sole  ground  that  the  second  sasine  was  effec- 
tual because  the  first  was  null,  and  not  that  it  was  competent 
to  take  a  new  infeftment,  as  the  precept  was  not  exhausted  by 
the  first  one,  I  cannot  but  entertain  the  opinion,  that  the  title 
of  the  pursuers  in  this  case  is  bad,  since  they  have  not  served 
heirs  to  General  Gordon,  as  the  person  last  vest  and  seised  in 
the  lands,  and  are  founding  on  a  title  made  up  as  heirs  of 
the  investiture,  and  not  on  one  acquired  through  any  onerous 
cause." 

Lord  Ivory  concurred  in  the  Opinion  of  Lord  Medwyn.        ^^rd  ivory. 

In  the  Opinion  returned  by  Lord  Cuninghame,  his  Lordship  i^rd  Cuning- 
observed, — "  I  have  arrived  at  the  conclusion,  that  the  respon- 
dents in  the  appeal  cannot  competently  challenge  or  pass  by 
General  Gordon's  title,  though  standing  on  a  sasine  not  recorded, 
as  the  respondents  must  be  treated  in  this  question  as  the  gra- 
tuitous successoi-s  and  heirs  of  the  General,  bound  to  recognise 
the  title  made  up  by  him  in  conformity  with  the  Statute,  and 
with  the  ancient  law  and  practice  of  Scotland." 

The  case  having  returned  to  the  House  of  Lords,  "  It  was  Judombnt. 
Ordered  and  Adjuged  that  the  Interlocutor  complained  of  be  Sept.  i,  1848. ' 
Affirmed." 

Lobd  Cottenham,  Chancellor,  observed, — '*  The  result  of  the 
remit  in  this  case  has  been,  to  bring  before  the  House  much 
that  tends  materially  to  alter  the  view  which  I  and  other  noble 
Lords  entertained  at  the  first  hearing.  We  have  now,  from  the 
laborious  investigation  of  the  Judges  of  the  Court  of  Session, 
and  their  very  learned  opinions,  all  the  information  that  the 
subject  is  capable  of,  and  ample  materials  for  disposing  of  the 
question,   which  is  one  deeply  afibcting  the  titles  to  land  in 
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Yovm  Scotland.  The  question,  indeed,  is  purely  technical ;  but,  as 
lkith.  affecting  present  titles,  and  future  conveyances,  and  securities 
1848.  of  great  importance,  it  is  a  question  which  ought  to  be  well 
understood,  and  finally  settled  ;  and,  as  in  all  such  cases,  the 
practice  hitherto  followed  ought  to  be  attended  to,  and  not  de- 
parted from,  unless  absolutely  necessary.  The  question  as  to 
the  effect  of  an  unrecorded  sasine  would  be  one  of  great  diffi- 
culty, if  considered  with  reference  to  the  construction  of  the 
Act  1617,  expounded,  possibly,  by  that  of  1696,  and  the  several 
old  cases,  many  of  which  appear  to  be  very  ill  reported,  and 
together,  constitute  a  mass  of  very  obscure,  and,  in  some  in- 
stances, of  contradictory  decisions.  I  cannot,  however,  but 
think,  that  there  are  some  points  reUed  upon  by  the  majority 
of  the  Judges,  and  which  must  be  considered  as  settled,  which, 
independently  of  the  cases  directly  in  point,  go  far  to  negative 
the  case  of  the  appellants.  If,  for  instance,  the  case  of  Eams- 
law,  in  1705,  be  rightly  understood  by  the  majority  of  the 
Judges,  which  it  appears  to  me  it  is,  then  we  have  it  established 
that,  upon  the  death  of  a  son  holding  under  an  unregistered 
sasine,  his  sister,  making  up  her  title  from  the  father,  had  a  title 
preferable  to  that  of  parties  claiming  through  the  son,  which 
would  be  treating  the  unregistered  sasine  as  a  nullity.  It  is 
true  that  this  case  was  preceded  by  those  of  Simpson  v.  Blaikie, 
in  1678,  and  of  Keith  v.  Sinclair,  in  1703  ;  but  the  existence 
of  these  cases — the  latter  so  recent — only  proves  that  the  deci- 
sion in  1705  could  not  have  taken  place  without  regard  to  the 
question,  but  must  have  been  come  to  after  full  consideration  of 
the  previous  decisions,  and  wdth  a  deliberative  intention  of  de- 
ciding the  point  again. 

"  If  a  precept  of  sasine,  followed  by  a  sasine  not  registered,  may 
be  used  for  the  purpose  of  a  new  sasine,  it  seems  to  follow  that 
the  first  sasine,  being  unregistered,  was  a  nullity.  It  is  said  to 
be  unexhausted.  But  how  could  that  be,  if  the  unregistered 
sasine  conferred  a  real  right  ?  as  in  Lindsay  Carnegie  v.  Scott, 
reported  in  Morrison,  8858.  All  that  the  grantee  had  to  do  is 
done  ;  but  the  failing  arises  from  the  seisin  not  being  registered. 
If  that  makes  the  whole  proceeding  under  the  precept  void,  it  is 
very  intelligible  that  a  new  proceeding  may  be  founded  upon  it, 
but  not  if  any  real  right  was  affected  by  the  fii-st,  for  then  there 
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were  two  separate  proceedings,  each  operating  upon,  and  con-    Yoxma 
ferring  a  real  right.  Lwth. 

"  Much,  however,  as  I  was  struck  by  these  considerations,  I  do    "liigT 
not  make  them  the  ground  of  the  opinion  I  have  formed  ;  but 
they  clearly  establish,  that  there  was  much  of  authority  and 
argument  in  favour  of  the  nullity  of  an  unregistered  sasine  before 
the  point  was  expressly  decided.     But  the  judgment  I  feel  now 
bound  to  pronounce  is  founded  upon  this,  that  I  find  the  point 
decided  in  1814,  and  recognised  and  adopted  by  this  House  in 
1831,  and  acted  upon  in  several  subsequent  cases  ;  and  it  must 
therefore,  during  the  whole  of  that  time,  have  been  considered 
as  settled  law,  and  must  have  become  the  rule  for  conveyancers, 
and  the  principle  which  has  for  so  many  years  regulated  titles. 
It  would,  therefore,  be  most  mischievous  to  shake  it  now,  even 
if  the  propriety  of  its  original  adoption  had  been  more  doubtful 
than  I  think  it  is.     In  Kibble  v.  Stewart,  in  1814,  it  seems  to 
have  been  solemnly  decided,  that  an  unregistered  sasine  was  an 
absolute  nullity ;  and  so  it  seems  to  have  been  assumed  in  the 
case  of  Kellie,  in  1817,  and  of  Baxter.     But  the  case  of  Kibble 
V.  Stevenson,  in  1830,  is  conclusive  of  the  question,  the  point 
having  been  distinctly  raised  and  decided,  and  the  judgment 
affirmed  by  this  House.     That  decision  held  the  second  regis- 
tered sasine  good,  and  the  precept  not  exhausted,  because  the 
first  unregistered  sasine  was  an  absolute  nullity.      And  Lord 
Cuninghame,  whose  opinion  upon  the  remit  is  contrary  to  that 
of  the  majority  of  the  Judges,  states,  that  he  had  considered, 
from  that  decision,  and  that  of  Brechin  in  1840,  it  to  be  a  fun- 
damental position  settled  in  law,  that  unrecorded  sasines  must 
be  held  as  altogether  null  and  void  ;  but  he  says,  that  the  terms 
of  the  remit  had,  in  a  great  measure,  removed  that  impression. 
Upon  referring  to  the  terms  of  the  remit,  I  do  not  find  anything 
to  lead  to  any  such  a  conclusion.    It  is  in  the  usual  form,  inti- 
mating no  opinion,  but  simply  directing  the  case  to  be  argued 
before  all  the  Judges  as  to  the  validity  of  the  title  set  up  by  the 
defenders.     The  learned  Judge  must,  therefore,  I  apprehend, 
have  been  referring,  not  to  the  terms  of  the  remit,  but  to  some 
expressions  attributed  to  some  of  the  noble  and  learned  mem- 
bers of  this  House  at  the  time  the  remit  was  directed.     In  what 
fell  from  me  upon  that  occasion,  I  do  not  find  anything  like 
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Young  what  is  referred  to  by  the  learned  Judge  ;  and  if  there  be  any 
UiTH.  doubt  as  to  the  meaning  of  my  noble  and  learned  friend  Lord 
1343  Brougham — not  now  present,  but  who  has  requested  me  to  read 
his  opinion  to  the  House — what  ho  has  now  written  will  best 
explain  his  opinion,  which  concurs  with  mine,  that  after  such 
decisions  upon  the  point,  and  the  practice  which  must  have 
been  the  consequence  of  them,  it  is  our  duty  to  affirm  the  inter- 
locutor of  the  Court  of  Session,  which  I  therefore  now  move 
your  Lordships  to  affirm,  with  costs. 

"  My  Lords,  my  noble  and  learned  friend,  not  now  present,  has 
sent  me  a  statement  of  his  opinion,  which  I  ^vill  now  read.  Ho 
says, — '  I  expressed  myself  pretty  fully  at  the  closing  of  the 
argument  in  this  case.  But,  regard  being  had  to  its  importance 
in  the  law  of  real  property  in  Scotland,  I  wished  it  to  stand 
over,  regard  being  had  also  to  the  opinions  of  Lords  Medwyn 
and  Ivory,  differing  wholly  from  the  large  majority  of  the  Court 
below,  and  Lord  Cuninghame,  differing  sub  fiiodo,  and  apparently 
in  consequence  of  being  apprized  that  the  House  of  Lords,  in 
1831,  when  deciding  Kibble  v,  Stevenson,  had  given  no  opinion 
on  the  nullit}'  of  an  unrecorded  sasine  to  all  intents  and  pur- 
poses, but  only  on  its  effect  in  exhausting  the  precept — I  have 
now  gone  fully  through  the  argument,  and  have  considered  the 
whole  case,  and  especially  weighed,  with  the  attention  so  justly 
due  to  them,  the  opinions  of  the  learned  Judges ;  and  I  am 
very  decidedly  of  opinion,  that  it  would  be  most  dangeroas  to 
the  practice  of  conveyancing  in  Scotland,  and  to  the  security 
of  titles  there,  to  alter  the  judgment  of  the  First  Division,  by 
holding  the  defenders'  (appellants')  title  valid,  and  that  the 
respondents  cannot  pass  by  General  Gordon's  title.  Indepen- 
dent of  the  other  reasons  in  the  respondents'  favour,  and  in 
favour  of  the  judgment  appealed  from,  we  cannot  avoid  observ- 
ing the  universal  acceptance  of  Kibble  v.  Stevenson,  affirmed  in 
September  1831,  as  deciding  the  absolute  nullity  of  an  unre- 
corded sasine,  and  other  cases  (Brechin  v.  Arbuthnot,  1840) 
having  proceeded  on  that  view,  and  having  stood  unaltered, 
indeed  unquestioned,  by  appeal.  That  conveyancers  have  pro- 
ceeded on  this  view,  seems  equally  to  be  supposed,  although  I 
certainly  could  have  wished  we  had  more  full  information  on 
this  as  matter  of  feet.'" 
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Lord  Campbell  observed, — "  My  Lords,  I  confess  that  I  did  Youmo 
entertain  considerable  doubts  in  this  case  ;  and,  until  the  course  Lmtu. 
of  conveyancing  in  Scotland  had  been  fully  ascertained,  I  was  liisT 
rather  inclined,  looking  at  the  Statutes  and  at  the  decisions,  to 
be  of  opinion,  that  the  judgment  appealed  from  could  hardly  be 
supported.  But,  my  Lords,  I  rejoice  very  much  in  the  course 
that  was  taken  by  the  House  in  remitting  this  case  for  farther 
consideration,  because  it  is  a  case  of  peculiar  importance  to  the 
law  of  real  property.  And  now  that  the  matter  has  been  fully 
inquired  into,  I  entirely  concur  in  the  opinion  of  my  noble  and 
learned  friend  on  the  woolsack,  and  of  my  noble  and  learned 
friend  Lord  Brougham.  It  seems  to  mo  that  there  is  nothing 
inconsistent  with  the  Statute,  or  with  the  decisions,  in  holding 
that  an  unrecorded  sasine  is  a  nullity ;  and,  from  what  has 
been  stated  by  the  learned  Judges,  and  from  private  inquiries 
which  I  have  myself  made  of  those  who  are  best  qualified  to 
give  roe  information,  and  upon  whose  accuracy  I  can  entirely 
rely,  there  seems  to  bo  no  doubt  at  all,  that,  for  upwards  of 
tliirty  years,  an  unrecorded  sasine  has  been  considered  a  mere 
nullity.  My  Lords,  that  being  the  case,  if  we  can  support  that 
doctrine,  we  are  bound  to  do  so  ;  and  your  Lordships,  when  the 
Little-Gilmour  case  came  to  be  considered,  thought  that  you 
were  bound  to  support  the  doctrine  which  had  been  established, 
though  it  might  be  doubted,  even  without  any  decision,  and 
although  the  question  had  not  been  previously  brought  before 
this  House.  So  I  remember  very  well,  in  the  great  case  of  Lord 
Jersey,  about  the  validity  of  leases  granted  under  a  power, 
Lord  Eldon  directed  inquiries  to  be  made  as  to  the  course  and 
practice  of  conveyancers ;  and  he  was  mainly  swayed  by  the 
result  of  those  inquiries  in  holding,  that  leases  were  good,  which 
might  have  been  questionable  but  for  that  course  and  practice. 
Under  these  circumstances,  my  Lords,  I  have  no  difficulty  in 
agreeing  with  the  motion  of  my  noble  and  learned  friend,  th<at 
the  interlocutor  should  be  affirmed  ;  and  I  am  very  glad  that 
this  is  the  result,  because  it  is  in  accordance  with  that  most 
excellent  principle  which  prevails  in  Scotland,  that  everything 
shall  be  recorded — that  all  titles  are  to  be  traced  by  recorded 
sasines — ^and  that  you  are  not  to  be  in  danger  of  being  misled 
or  deceived  by  anything  to  which  there  is  not  a  plain  and  open 
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access ;  and,  therefore,  I  am  very  glad  that  the  result  is  such 
as  my  noble  and  learned  friend  proposes,  and  that  now,  on  the 
authority  of  this  House,  it  will  be  clearly  taken  as  the  law  of 
Scotland,  that  unrecorded  sasines  are  a  nullity." 


1.  In   the  elaborate  discussion 
which   took  place  in  the  case  of 
Young  V,  Leith,  it  was  omitted  to  be 
noticed,  that  the  case  of  Paterson  v, 
Douglas  had  been  appealed,  and 
the  judgment  affirmed.  This  it  was 
of  importance  to  know,  in  determin- 
ing whether  that  case,  or  the  prior 
one  of  Keith  v.  Sinclair,  ought 
to   be   followed   as  an  authority. 
The  case  of  Keith  «.  Sinclair,  De- 
cember 17,  1703,  involved  a  com- 
petition   between    the    purchaser 
from  a  son  infeft  on  a  precept  of 
clare   constat j  and  the  sasine  not 
recorded,  and  the  purchaser  from 
his  sister  also  infeft  upon  a  prece|)t 
of  clare  constat^  as  heir  to  her  fa- 
ther, passing  by  her  brother,  and 
her  sasine  recorded.     John  Keith 
left  two  children,  Hugh  and  Eliza- 
beth.   Hugh  being  infefb  on  a  pre- 
cept of  clare  constatj  but  with  his 
sasine    unrecorded,    disponed    to 
Nathaniel  Keith,  from  >vhom  the 
pursuer.  Sir  William  Keith,  had 
right  by  progress.     After  the  de- 
cease of  Hugh  Keith,  the  defender, 
Sinclair  of  Diren  obtained  richt 
from  his  sister  Elizabeth  Keith,  to 
the  lands   in  which  her   brother 
had  been  infeft.     The  sister  pass- 
ing by  her  brother,  obtained  her- 
self infeft   on  a  precept  of  clare 
constaty  as  heir  to  her  father,  and 


conveyed   the   lands   in    question 
to  the  defender.     Thereafter  Sir 
William    brought  a  reduction  of 
Sinclair'*8  right,  and  pleaded — 
That  the  brother's  sasine,  although 
unrecorded,  was  sufficient  against 
the  sister,  and  those  deriving  right 
from  her,  and  that  she  could  not 
pass  by  her  brother,  and  enter  heir 
to  her  father,  as  by  the  Act  1617 
an  unrecorded  sasine  was  not  an 
absolute  nullity,  but  that  it  could 
make  no  faith  in  prejudice  of  a 
third  party  acquiring  a  perfect  and 
lawful  right  to  the  lands  in  ques- 
tion, without  prejudice  always  to 
use  the  sasine  acrainst  the  maker 
thereof,  his  heirs  and  successors. 
The  defender  pleaded — That  he 
was  clearly  within  the  Act  of  Par- 
liament,  which   in  the    statutory 
part  was  general,  and  required  re- 
gistration of  all  sasines ;  and  the 
certification  operated  in  his  favour, 
because  he  w^as  a  singular  succes- 
sor, in  no  w^ay  representing  either 
Hugh  or  Elizabeth  Keith ;  and  as 
the  registration  of  sasines  was  in- 
stituted for  the  security  of  pur- 
chasers, he,  finding  no  sasine  in 
the  register  in  favour  of  the  bro- 
ther, was,  in  bona  Jlde,  to  acquire 
from  the  sister,  and  serve  her  heir 
to  her  father.     The  Court  "  pre- 
ferred   the   pursuer,   as   deriving 
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riijht  from  the  brother.**'  The 
authority  of  this  case  was  ques- 
tioned iu  the  subsequent  one  of 
Paterson,  and  still  moro  questioned 
in  the  case  of  Crawford  v. 
M'MiCHEN,  in  1729,  which  is 
given  under  the  immediately  suc- 
ceeding proposition. 

2.  In  Kibble  «.  Stewart, 
June  16,  1814,  it  was  held  that  a 
sasine  recorded  and  confirmed  did 
not  divest  the  disponer,  so  as  to 
prevent  the  disponee  from  com- 
pleting his  title  by  resignation,  in 
respect  that  there  was  a  nullity  in 
the  recording  of  the  sasine.  Lord 
Meadowbank  observed,  —  "I 
agree  that  a  charter  of  confirma- 
tion  operates  from  the  instant  it  is 
passed,  if  it  has  anything  to  oper- 
ate upon.  The  moment  a  char- 
ter is  sealed  it  becomes  a  public 
infeftmcnt;  but  if  there  was  no  in- 
feftment,  the  sealing  of  the  char- 
ter was  nothing  ;  it  is  a  mere 
piece  of  waste  paper  ;  it  confers 
what  does  not  exist.  Then  will  it 
follow,  if  there  was  no  infeftment 
to  be  confirmed,  that  one  is  not 
entitled  to  resign  and  make  up  his 
title  by  resignation.  I  have  no 
conception  that  such  a  doctrine 
can  be  maintained  with  success. 
The  donor  is  not  divested.  The 
disposition  alone  does  not  divest 
him.  There  was  nothing  done 
upon  it.  The  charter  of  confir- 
mation that  confirms  a  nonentity, 
will  never  divest  him ;  so  that  the 
thing  being  quite  entire,  thero  was 
no  occasion  whatever  to  have  be- 
gun by  trj'ing  to  get  a  reduction. 
It  is  said  that  lawyers  have  held 
that  tliese  unregistered  sasines  may 
be  of  some  avail  to  the  person  in- 


feft ;  but  it  is  certain  they  don't 
stand  in  the  way  of  the  purchaser 
who  gets  a  proper  right.  The 
lawyers  have  not  stated  their  opi- 
nions correctly,  for  the  true  view 
of  the  thing  is,  that  the  sasine  is 
absolutely  l^null  and  void,  though 
some  persons  may  not  be  entitled 
to  plead  the  nullity." 

3.  In  Kibble  t?.  Stevenson, 
September  23,  1831,  it  was  held 
that  a  precept  of  sasine  was  not 
exhausted  by  an  unrecorded  in- 
feftment^ and  that  it  was  still  com- 
petent to  take  a  second  infeftment 
upon  it.  The  Opinion  returned 
by  Lord  President  Hope, 
Lords  Gillies,  Meadowbank, 
Mackenzie,  Corehouse,  New- 
ton, FuLLERTON,  and  MoN- 
CREIFF,  being  eight  of  the  Con- 
sulted Judges,  was  as  follows: — 
"  The  question  on  which  our  opi- 
nion is  asked  is  certainly  one  of 
considerable  nicety,  and  various 
difficulties  and  anomalies  occur,  in 
whichever  view  it  is  considered. 
But,  on  the  whole,  we  are  of  opi- 
nion that  the  precept  of  sasine  was 
not  exhausted  by  the  unrecorded 
sasine,  and  that  it  was  competent 
to  execute  that  precept  of  new,  by 
taking,  and  duly  recording,  a  se- 
cond sasine.  The  difficulty  arises 
from  the  peculiar  terms  in  which 
the  Act  1617  is  worded,  as  it  does 
not  in  a  single  word  declare,  that 
a  sasine  not  duly  recorded  *  shall 
be  null,'  but  that  the  same  shall 
*  make  no  faith  in  judgment  by 
way  of  action  or  exception,  in  pre- 
judice of  a  third  party,  who  hath 
acquired  a  perfect  and  lawful  right 
to  the  said  lands  and  heritages; 
but  prejudice  always  to  them  to 
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use  the  said  writs  against  the  ma- 
ker thereof,  his  heirs  and  succes- 
sors.' But  we  are  of  opinion  that, 
in  fair  construction,  this  does 
amount  to  a  declaration  of  nullity. 
The  exception  as  to  the  maker,  and 
his  heirs  and  successors,  appears 
to  be  mere  surplusage ;  for  a  char- 
ter or  disposition  would  be  good 
against  the  granter  and  his  heirs, 
even  thouijh  it  did  not  contain  a 
precept  of  sasine ;  or  perhaps  this 
exception  was  added — ob  majorein 
cautelanij  lest  it  should  be  supposed 
that  without  it  a  man  might  ob- 
ject to  a  deed  granted  by  himself. 
And  we  cannot  possibly  suppose 
that  it  could  be  the  intention  of 
the  Legislature  to  make  a  distinc- 
tion in  this  respect  (when  none 
exists  in  reason  and  expediency) 
between  sasines  and  resignations 
ad  remanentiam.  We  are  the 
more  inclined  to  this  opinion,  be- 
cause all  the  difficulties  of  the  case 
were  fully  considered  by  both  Di- 
visions of  the  Court,  in  the  cases 
Kibble  v.  Sir  John  Shaw  Stewart, 
16th  June  1814,  in  the  Second 
Division  ;  and  that  of  Baxter  «. 
Watson,  2d  December  1818,  in 
the  First  Division;  and,  to  the  same 
effect,  there  is  the  case  in  1818  of 
Dr.  Keltic,  decided  by  the  Second 
Division,  and  that,  too,  in  a  compe- 
tition with  creditors.  Therefore, 
on  the  whole,  as  we  think  that  the 
Act  1617  is  capable  of  this  con- 
struction, and  as  this  interpretation 
of  it  is  certainly  the  most  expedient 
and  analogous  to  the  undoubted 
law  in  the  case  of  resignations  ad 
remanentianij  we  are  of  opinion 
that  the  second  sasine  in  this  case 
is  not  null,  by  reason  of  the  precept 


having  been  exhausted  by  a  prior 
sasine  not  duly  recorded." 

4.  The  case  was  appealed,  and 
the  judgment  affirmed.  Lord 
Brougham,  Chancellor,  ob- 
served,— "  Well,  then,  I  look  to 
Kibble  v.  Stewart,  and  to  the  very 
learned  authority  of  the  late  Lord 
Meadowbank,  and  the  most  acute 
argument  he  holds  upon  that  case, 
which  is  delivered  with  the  greatest 
precision,  and  with  the  most  un- 
hesitating confidence.  This  is  of 
the  more  importance,  because,  al- 
though a  great  feudal  lawyer,  w  ith 
all  the  qualities  a  Judge  should 
have,  ho  was  very  prone  to  ques- 
tion and  to  doubt.  They  were  all 
learned  doubts,  and  deserving  of 
attention,  but  this  was  the  temper 
of  his  mind ;  nevertheless,  he  lays 
it  down  with  the  greatest  decision, 
that  an  unregistered  sasine  is  null 
and  void ;  but  he  adds  the  very 
important  observation,  that  there 
may  be  parties  who  cannot  set  up 
the  nullity  ;  for  instance,  the 
granter  and  his  heirs,  tenants,  and 
others  claiming  through  him  ;  and 
this  shows  the  little  value  of  some 
of  the  cases  quoted,  because,  what 
signifies  it  to  show,  that  in  an  ac- 
tion of  removing,  brought  by  a 
landlord  against  a  tenant,  fraudu- 
lently, or  otherwise  misconducting 
himself,  the  tenant  was  not  allowed 
to  set  up  the  nullity  ?  But  does  it 
follow  that  the  nullity  in  the  title 
does  not  exist — that  the  title  may 
not  be  absolutely  annulled,  though 
the  tenant  may  be  estopped  by  this 
tenure  to  dispute  his  lord's  title? 
I  take  that  to  be  the  rule  of  law  in 
Scotland,  that  the  tenant  cannot 
set  up  an  objection  to  the  land- 
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lonl's  title ;  the  landlord  may  re- 
move him,  and  the  tenant  is  the 
last  person  who  can  say  that  the 
landlord's  sasine  is   a  nullity  in 
itself.    Therefore,  all  the  cases  go- 
ini^  upon  estoppels,  by  which  cer- 
tain persons  are  barred  from  setting 
up  a  certain  objection  to  the  title 
of  another,  are,  in  my  mind,  of  ex- 
tremely little  avail  in  the  present 
argument.     There  is  no  doubt  as 
to  the  Statute  which  mentions  re- 
signations, and  the  Statute  which 
deals  with  sasines;  the  one  uses 
the  expression  of  *  no  eflFect,'  and 
the  other  says,  ^  make  no  faith  in 
judgment.'    But  upon  looking  into 
the  text-books  referred  to  on  the 
other  side — ^Erskine,  for  instance 
— and  I  have  the  greatest  defer- 
ence for   his  works,   particularly 
his  first  work,  which  had  his  own 
revision  when  it  passed  through 
the  press, — I  think  it  is  not  difBcult 
to  show,  that  the  doctrine   con- 
tended for  is  somewhat  repugnant 
to  the  doctrine  as  it  is  there  stated, 
and   to   Lord   Bankton's   a  little 
more  so.      In  conclusion,  I  ear- 
nestly hope  that  this  case  may, 
upon  the  weight  of  its  own  author- 
ity, (not  merly  upon  the  weight  of 
your  Lordships'  sanction  of  that 
authority,)  be  held  to  fix  the  law 
upon  this  important  subject ;  and 
though  it  may  have  been  as  well 
that  this  should  be  appealed  here, 
I  cannot  help  thinking  that,  to 
bring  up  such  a  case — nearly  an 
unanimous   decision,  founded   on 
previous  decisions,  and  the  prac- 
tice of  conveyancers,  with  no  direct 
decision  the  other  way — was  re- 
sorting to  your  Lordships  with  a 
question    which   it  could   not  be 


expected  your  Lordships  would 
reverse,  and  which  it  was  infinitely 
more  probable  you  should  confirm. 
Nevertheless,  the  case  has  come 
here,  and  it  is  necessary  you  should 
deal  with  it;  but  I  should  hold 
that  I  had  not  well  discharged  my 
duty  to  your  Lordships,  if  1  had 
cast  a  doubt  upon  the  question,  by 
going  so  far  as  hearing  the  respon- 
dents' counsel,  thus  throwing  par- 
ties into  a  state  of  anxiety  whose 
titles  have  been  founded,  for  the 
last  seventeen  years,  to  so  large  an 
amount,  as  Lord  Balgray  says, 
upon  the  cases  cited.  No  encour- 
agement or  tolerance  will  be  given 
to  any  persons  who,  with  any  theory 
upon  this  subject,  shall  seek  to  up- 
set those  titles ;  and  any  one  seek- 
ing to  upset  them  in  a  court  of 
justice,  who  shall  find  Judges  still 
doubting  on  the  law,  will,  if  they 
come  to  your  Lordships'*  House, 
receive  very  little  countenance  to 
their  endeavours.  I  therefore 
move  your  Lordships  to  affirm  the 
interlocutor  complained  of." 

5.  A  similar  judgment  was  pro- 
nounced in  the  case  of  the  Town 
Council,  of  Brechin  r.  Arbuth- 
NOT,  December  11,  1840,  in  con- 
sequence of  the  instrument  of  sa- 
sine having  been  recorded  in  the 
Burgh  Register,  instead  of  the 
County  or  General  Register. 
The  Town  Council  brought  an 
action  of  declarator  of  non-entry 
against  the  defender.  The  defen- 
der pleaded  that  the  action  was 
incompetent,  in  respect  that,  as  the 
sasines  had  been  improperly  re- 
corded, they  were  null,  and  there- 
fore the  feudal  relation  between 
superior  and  vassal  had  never  been 
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constituted.  The  Court  sustained 
tins  defence,  and  assoilzied  the  de- 
fender. Lord  Mackenzie  ob- 
served,— "  I  consider  it  a  shut 
point,  that  an  unregistered  sasine 
does  not  exhaust  the  precept,  or 
create  a  real  right  of  any  kind,  or 
to  any  effect.  If  it  were  open,  I 
would  repeat  the  decision  in  the 
case  of  Kibble.  I  consider  the 
exception  in  the  Statute  as  saving 
the  writ  unregistered  from  being 
null  and  improbative,  only  to  the 
effect  of  proving  a  personal  right 
against  the  grantor.  This  excep- 
tion is  not  applied  solely,  or,  as  I 
conceive,  chiefly  to  sasines,  but  to 
reversions  and  other  writs,  which 
were  important,  as  creating  and 
proving  personal  rights  even  with- 
out real.  To  sasines  the  provision 
is  little  applicable.  But  still  it 
may  be,  that  a  sasine  not  registered 
may  aid  the  claim  of  a  disponee 
against  the  disponer,  and  if  so,  it 
is  saved  to  that  effect  bv  the  Sta- 


tute. Of  course,  then,  if  the  sa- 
sine create  no  real  right,  it  cannot 
exhaust  the  precept." 

6.  By  the  Act  8  and  9  Vict, 
cap.  35,  every  such  instrument  of 
sasine  as  is  authorized  by  that  Act 
may  be  com[)etentlyand  effectually 
recorded  at  any  time  during  the 
life  of  the  ]>arty  in  whose  favour 
such  instrument  has  been  expede, 
but  the  date  of  presentment  and 
entry  set  forth  on  any  such  instru- 
ment, by  the  keejjer  of  the  Re- 
cords, is  to  be  taken  as  the  date 
of  the  instrument  of  sasine  and 
infeftment.  The  same  Act  de- 
clares, that  in  case  of  any  error  or 
defect  in  any  such  instrument  of 
sasine,  or  in  the  recording  thereof, 
it  shall  be  competent  of  new  to 
make  and  record  an  instrument 
of  sasine  which  shall  have  effect 
from  the  date  of  recording  thereof, 
as  if  no  previous  instrument  or 
instruments  had  been  made  or  re- 
corded. 


The  nullity  of  an  unrecorded  Sasine  is  not  cured  by  Prescription. 


CRAWFORD  V.  M^MICHEN. 


Jan.  4, 1729. 


Nar&ative. 


By  disposition  1655,  Hugh  and  Thomas  Kennedy,  elder  and 
younger  of  Ardmillan,  disponed  certain  lands  to  Gilbert 
M'Michcn.  Upon  this  disposition  M'Michen  was  infeft  in  1657, 
but  his  sasine  was  not  recorded  in  any  register.  M'Michen 
and  his  successors  possessed  the  lands  until  1 728,  the  date  of 
the  present  action. 

In  1663,  James  Crawford  apprized  the  said  lauds  from  Ken- 
nedy, and  in  the  same  year  was  infeft  upon  a  charter  from  the 
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Bishop  of  Galloway.     His  comprising  included  other  lands  as    Crawpobd 
well  as  those  which  had  been  previously  disponed  to  M'Michen.    m^Michim. 
These  other  lands  he  possessed  in  virtue  of  his  charter  of  ap-       1729. 
prising,  but  he  did  not  possess  the  lands  disponed  to  M'Michen. 
In  1 728,  the  pursuer,  a  grandson  of  Crawford,  brought  an 
action  of  reduction  and  improbation  against  the  defender,  who 
was  heir  to  the  said  Gilbert  M'Michen.     The  defender  pleaded 
the  positive  prescription. 

Pleaded  for  the  Pursuer. — The  question  is,  Whether  an  augument  fob 
infeftment  not  registered  is  a  sufficient  title  for  the  positive 
prescription  ?     An  unregistered  sasine  is  null  and  void.     By 
the  Act  1617,  c.  12,  it  is  declared  that  an  unregistered  sasine 

"  SHALL    MAKE    NO    FAITH    IN   JUDGMENT  BY  WAY    OF    ACTION   OR 

EXCEPTION  in  prejudice  of  a  third  party  who  hath  acquired  a 
perfect  and  lawful  right  to  the  lands."  The  Act  of  Prescription 
requiring  an  infeftment  as  the  title,  supposes  the  infeftment  to 
be  of  itself  unquestionable.  But  if  the  infeftment  labours  under 
any  nullity  or  defect,  such  infeftment  could  not  be  pleaded  upon 
this  statute  as  a  sufficient  title  of  prescription.  Although  the 
forty  years'  possession  saves  all  inquiry  as  to  preceding  titles, 
yet  the  title  to  which  possession  is  ascribed  must  itself  be  a 
formal  one.  If  there  were  only  one  witness  insert  or  subscrib- 
ing the  infeftment,  such  an  infeftment  would  not  be  a  sufficient 
title  of  prescription.  The  requisite  of  the  Act  of  Parliament  is 
wanting,  for  there  is  no  infeftment,  a  null  and  no  infeftment 
being  the  same  thing.  Should  an  infeftment  contain  no  symbols 
of  delivery,  such  infeftment  could  never  be  a  title  of  prescrip- 
tion, because  it  wants  that  which  is  necessary  to  give  a  title  to 
the  real  right,  and  in  prescription  the  title  must  be  such  as  of 
its  nature  is  habile  to  convey  the  right  to  be  acquired  by  it. 
It  is  true  that  the  want  of  symbols  is  a  defect  in  an  essential 
which  is  required  in  the  nature  of  the  thing  to  the  very  being 
of  an  infeftment,  which  the  want  of  registration  is  not,  the 
necessity  of  it  being  only  introduced  by  Statute.  But  then  if 
by  Statute  registration  is  become  essential  to  an  infeftment  in 
all  questions  with  third  parties  who  have  acquired  a  perfect  and 
lawfol  right,  the  reason  is  equally  good  why  an  infeftment  not 
registered  should  not  be  deemed  a  sufficient  title  for  prescribing 

H 
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Crawfobd    against  such  third  parties,  as  it  would  be  were  the  infeftmeiit 
M«MioHEH.    defective  in  any  part  essentially  requisite  to  the  constitution  of 
1729.       the  feudal  right. 

The  law  of  Scotland  having  much  at  heart  the  security  of 
purchasers,  has,  in  order  to  attain  that  end,  introduced  many 
things  into  the  constitution  of  real  rights  unknown  in  the  feudal 
law.  These,  as  soon  as  they  are  introduced,  do  thenceforth 
become  as  much  an  essential  part  of  an  infeftment  as  if  by  the 
feudal  law  itself  they  had  been  necessary  to  the  constitution 
of  it. 

The  saving  clause  in  the  Act  of  Registration,  1612,  16,  "But 
prejudice  always  to  them  to  use  the  said  rights  against  the  party 
grantor  thereof,  his  heirs,  and  successors,''  is  ex  abundanti.  As 
no  more  was  enacted  but  that  the  writ  should  be  good  for  no- 
thing against  third  parties,  it  was  superfluous  to  except  the 
grantor  and  his  heirs.  An  unregistered  sasine  is  no  doubt 
effectual  against  them.  So  also  is  a  personal  disposition  or 
charter,  although  no  sasine  has  followed  upon  it.  But  it  does 
not  follow  from  this  that  a  disposition  or  charter  without  sasine 
is  per  se  effectual  against  third  parties,  or  that  it  is  a  title  of 
prescription  against  them,  the  law  having  said  that  without  a 
sasine  there  can  be  no  title  of  prescription. 

Suppose  an  heir  to  obtain  himself  infeft  upon  a  precept  of 
clare  constaiy  or  upon  the  warrant  of  a  special  service,  but  that 
he  omits  to  register  his  infeftment,  upon  his  death,  how  shall 
his  heir  complete  his  title  ?  Can  he  serve  heir  in  special  to  him 
as  the  person  last  infeft,  and  by  registering  his  own  infeftment, 
make  his  right  complete  1  By  no  means.  He  must  serve  in 
special  to  the  person  last  infeft  by  a  registered  sasine.  For 
should  he  infeft  upon  a  special  service  to  his  ancestor  whose 
instrument  was  never  registered,  and  upon  that  title  transfer 
the  right  over  to  an  onerous  purchaser,  such  purchaser  would 
be  cut  out  by  any  personal  creditor,  either  of  the  ancestor  last 
infeft  by  a  registered  sasine,  or  even  by  any  of  the  disponee  s 
creditors  who  should  adjudge  the  lands  upon  a  charge  to  enter 
heir  to  the  ancestor  who  died  last  infeft  by  a  registered  sasine. 
In  the  same  manner,  if  a  purchaser  shall  omit  to  register  his 
infeftment,  whether  upon  the  precept  or  procuratory,  the  heir 
of  such  purchaser  cannot  establish  his  own  title  by  a  special 
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service,  but  must  upon  a  general  service  carry  the  precept  or    c^^»i> 
procuratory,  and  afterwards  thereupon  infeft  in  the  same  man-    m^miobkn. 
ner  as  if  they  had  never  been  formerly  executed,  otherwise  no       1729. 
pretence  of  an   onerous   purchase  from  him  upon  that  title 
could  defend  such  purchaser  against  an  after  adjudger. 

The  decision  in  Eeith  v.  Sinclair,  if  it  could  prove  anything, 
would  prove  a  great  deal  too  much,  and  would  at  once  over- 
turn the  Act  of  Registration  and  all  the  security  that  can  arise 
from  the  records.  For  as  that  decision  is  marked  in  the  printed 
Journal,  an  unregistered  sasine  is  sufficient  to  transmit  the 
property  in  competition  with  onerous  bona  Jide  purchasers, 
who  have  acquired  a  perfect  and  lawful  right,  and  that  even 
without  the  aid  of  prescription.  For  as  this  case  is  stated  by 
Mr.  Forbes  in  his  printed  Journal,  there  was  neither  prescrip- 
tion on  the  side  of  Ludquhaim,  nor  was  there  any  defect  ob- 
jected to  the  rights  of  his  competitor  Diren.  So  that  this  de- 
cision, by  proving  too  much,  proves  nothing  at  all.  But  the 
truth  is,  no  such  judgment  was  given,  nor  is  it  to  be  hoped  ever 
will  be  given  by  the  Court  of  Session,  since  it  would  at  once 
overturn  the  whole  benefit  of  the  records,  one  of  the  most 
valuable  parts  of  the  law.  And  the  whole  of  the  petitioner's 
argument  is  founded  upon  the  inexactness  of  the  collector  in 
making  that  decision,  but  which  he  has  himself  in  part  cor- 
rected in  another  decision  in  the  immediate  following  session, 
viz.,  29th  November  1705,  the  creditors  of  Paterson  contra 
Douglas.  There,  the  contrary  was  directly  decided ;  and  on 
Ludquhairn's  decision  being  obtruded  in  support  of  the  unre- 
gistered sasine,  the  specialties  in  Ludquhairn  were  pointed  out. 
And  this  very  argument  that  the  petitioner  now  pleads,  has  on 
many  occasions  since  that  time  been  urged,  namely,  That  one 
being  infeft  as  heir,  but  his  sasine  not  recorded,  the  property  is 
thereby  transmitted,  and  the  next  succeeding  heir  could  not 
serve  heir  to  the  remoter  predecessor,  passing  by  him  whose 
sasine  was  not  registered.  But  as  this  would  have  destroyed 
the  security  of  purchasers,  it  was  justly  disregarded  by  the 
Court. 

If  a  writ  be  sustained  as  a  title  of  prescription  which  is  de- 
clared by  Statute  to  make  no  faith  in  judgment,  there  appears 
no  good  reason  why  a  writ  not  subscribed  but  only  sealed,  may 
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CRAwroRD  not  also  be  a  good  title  ;  and  as  such  a  decision  would  in  effect 
M'MioHRN.  make  the  records  of  no  use  whatever  to  a  purchaser,  there  could 
1729.  be  no  hardship  in  finding  at  last  that  forty  years'  possession, 
without  any  title  at  all,  establishes  a  complete  right  of  property. 
The  defender's  claim  cannot  be  sustained  without  overturning 
an  express  Act  of  Parliament,  and  without  finding  that  a  writing 
is  probative  which  the  Statute  has  said  shall  make  no  faith  in 
judgment,  and  without  at  the  same  time  overturning  one  of  the 
most  valuable  parts  of  the  law  of  Scotland,  that  of  the  security 
arising  from  the  registers,  an  advantage  Scotland  has  reason  to 
boast  of  beyond  any  other  nation,  and  which  the  Legislature 
has  with  great  care  and  exactness  guarded  against  all  the  de- 
vices that  might  be  contrived  to  defeat  it.  But  all  that 
care  would  be  to  no  purpose,  and  those  registers  would  hence- 
forth be  of  no  sort  of  use  if  a  complete  right  of  property  of  the 
greatest  estates  might  be  acquired,  although  no  vestige  of  such 
right  were  to  be  found  on  record,  so  as  thus  to  defeat  even  the 
best  connected  progress. 

ARociiDiTFOB  Pleaded  for  the  Defender. — By  the  Statute  1617,  c.  12, 
he  who  possesses  upon  charter  and  sasine  for  forty  years  is  not 
to  be  molested  upon  any  ground,  reason,  or  argument  competent 
in  law,  except  for  falsehood.  This  exception  jirmaJt  regulam 
in  non  eocceptis.  The  defender,  consequently,  is  not  to  be  mo- 
lested upon  the  ground  that  his  ancestor's  sasine  is  not  regis- 
tered. The  Act  requires  only  the  production  of  the  instrument 
of  sasine  and  its  warrant,  without  noticing  whether  it  be  regis- 
tered or  not.  The  want  of  registration  is  suppUed  like  all  other 
defects  by  forty  years'  possession  without  interruption.  The 
Act  could  never  mean  by  sasines,  registered  sasines,  because 
the  registration  of  sasines  was  only  introduced  by  a  posterior 
Statute  in  the  same  Parliament,  1617,  c.  16.  It  cannot  there- 
fore be  imagined,  that  the  anterior  law  had  any  view  to  the 
registration  which  was  afterwards  introduced.  Since  therefore 
the  Act  of  Prescription,  1617,  c.  12,  does  not  say  that  the  sasine 
must  be  registered,  and  since  the  Act  of  Registration,  1617, 
c.  1 6,  does  not  say  that  an  unregistered  sasine  shall  not  be  the 
title  of  prescription,  which  the  Legislature  could  not  have  failed 
to  have  expressed  if  they  had  intended  it,  their  silence  is  a 
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plain  indication  that  it  was  not  designed  that  a  sasine  in  order    Crawfobd 
to  prescription  must  be  registered.  m*Miohkn. 

This  appears  the  more  evident,  that  the  Act  of  Prescription  1729. 
does  refer  to  the  subsequent  Act  of  Registration,  for  it  enacts, 
That  reversions  expressed  in  gremio^  of  the  infeftments,  OR  re- 
GisTRATE  IN  THE  Clerk-Registbr  HIS  BOOKS,  fall  not  Under  the 
negative  prescription.  These  words  have  a  plain  reference  to 
the  subsequent  Act  by  which  the  register  of  reversions  and 
sasines  was  established.  It  manifestly  follows,  therefore,  that 
if  the  Legislature  have  put  the  vaUdity  of  a  reversion  upon  its 
being  registered  as  directed  by  the  subsequent  Act,  in  order  to 
preserve  it  from  the  negative  prescription,  while  in  the  same 
Act  it  requires  no  such  registration  of  a  sasine  in  order  to  make 
it  the  foundation  of  the  positive  prescription,  such  registration 
was  not  necessary.  The  Legislature  must  be  presumed  to  have 
had  the  Act  touching  the  register  in  view,  then  upon  the  anvil, 
in  the  one  case  as  well  as  in  the  other.  Here,  therefore,  the  rule 
must  hold,  casus  omissiis  hahetur  pro  omisso.  The  Parliament 
properly  omitted  the  registration  of  the  sasine,  because  it  was 
not  necessary  in  the  title  of  the  positive  prescription,  which 
must  be  notoriously  known  by  the  forty  years'  possession. 

The  right  by  prescription  accrues  by  the  benefit  of  law  upon 
the  partes  undisturbed  possession  for  the  time  limited  by  law. 
Traditionibus  et  tisucapionibus  rerum  dominia  transferuntur. 
The  right  by  tradition  and  the  right  by  usucapion  or  prescrip- 
tion are  quite  diflFerent.  The  one  is  by  the  deed  of  the  party, 
the  other  is  by  the  deed  of  the  law.  Although,  therefore,  an 
infeftment  duly  registered  may  exclude  another  right  by  infeft- 
ment  not  registered,  as  it  is  considered  a  deed  of  the  party,  yet 
it  cannot  exclude  such  a  right  when  perfected  into  a  valid  right 
by  prescription,  for  prescription  cuts  off  all  preferable  titles  in 
the  person  of  others  by  the  express  words  of  the  Statute. 

By  the  Act  1696,  c.  18,  it  is  declared  that  unregistered  sa- 
sines SHALL  BE  OP  NO  FORCE  OR  EFFECT  against  any  but  the 
granters  and  their  heirs.  The  words  "make  no  faith  in 
JUDGMENT,"  in  the  Act  1617,  c.  16,  are  therefore  the  same  with 
the  words,  "shall  have  no  force  or  effect,"  in  the  Act  1696,  c. 
1 8.  All  rights  which  stand  in  need  of  prescription,  maJc^  no 
faith,  or  are  of  no  force  or  effect  until  prescription  is  run.     A 
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Cbawfokd 

V. 
M*MlOHBH. 


1729. 


right  a  non  domino  is  of  no  force  or  eflFect  until  prescription  has 
run.  By  the  Act  1584,  c.  4,  it  is  declared  that  rights  granted 
by  Churchmen  which  are  unconfirmed,  shall  have  no  effect, 

FORCE,  OR  STRENGTH  IN  JUDGMENT  OR   OUTWITH.      The  WOrds  OR 

OUTWITH  are  not  in  the  Act  for  registration.  But  rights 
granted  by  Churchmen  and  unconfirmed  are  good  titles  of  pre- 
scription. 

The  Statute  1617  farther  makes  a  sasine  not  registered  good 
against  the  grantor  and  his  heirs.  It  bears,  "  But  prejudice 
always  to  them  to  use  the  said  writs  against  the  party  maker 
thereof,  his  heirs  and  successors.''  This  shows  that  an  unre- 
gistered sasine  is  still  a  sasine,  and  consequently  a  good  title  of 
possession  and  prescription,  although  a  more  complete  right  may 
be  preferred  to  it.  An  unregistered  sasine  denudes  the  granter 
and  vests  the  acquirer  with  the  right  of  property.  In  pursu- 
ance of  the  provision  in  the  Act,  it  has  been  found  that  an  heir 
being  infeft  by  an  unregistered  sasine  is  capable  to  convey  the 
property,  and  that  the  acquirer  from  him  is  preferable  to  the 
acquirer  from  the  next  heir  who  obtained  himself  duly  infeft  by 
a  registered  sasine  passing  by  the  immediate  predecessor  whose 
infeftment  was  not  registered.  It  was  so  found  in  the  case  of 
Sir  William  Keith  v.  Sinclair,  observed  by  Forbes,  June  30,  1 705. 

The  registration  of  a  sasine  within  sixty  days  is  not  essential 
to  the  constitution  of  a  sasine.  If  the  sasine  were  without  a 
symbol,  it  would  be  no  good  title  of  prescription,  because  it 
would  be  no  sasine.  The  right  of  property,  consequently, 
would  not  thereby  be  conveyed. 

The  defender  and  his  predecessors  have  stood  infeft  ever 
since  the  year  1657  upon  an  onerous  purchase.  At  the  dis- 
tance of  sixty  or  seventy  years,  the  pursuer  now  calls  in  ques- 
tion his  titles.  These  titles  are  secured  by  the  positive  pre- 
scription, as  the  sasine  taken  in  1657,  although  not  recorded,  is 
still  a  sufficient  title  of  prescription. 


JUDGMKNT. 

Jan.  4, 1729. 


The  Lords  found  "  That  the  unregistered  sasine  was  no  title 
for  the  positive  prescription.'' 
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1.  The  Session  papers  from 
which  the  case  of  Crawford  v. 
M^Michen  has  been  prepared,  are 
preserved  in  the  Amiston  Collec- 
tion, in  Lord  Elchies'  Collection, 
and  also  in  another  Collection  sup- 
posed to  have  been  made  by  Lord 
Kilkerran  while  at  the  bar,  and 
which  is  distinct  from  the  larger 
Collection  which  he  made  while  on 
the  Bench.  There  are  two  plead- 
ings for  each  party.  The  first 
pleadingfor  the  pursuerwas  drawn 
by  Mr.  Fergusson,  afterwards 
Lord  Kilkerran,  and  the  second 
by  Mr.  Grant,  afterwards  Lord 
Elchies.  The  first  pleading  for 
the  defender  was  drawn  by  Mr. 
Dondas,  afterwards  Lord  Presi- 
dent, and  the  second  was  drawn 
by  Mr.  M'Dowall,  afterwards  Lord 
Bankton.  The  first  pleading  for 
the  defender,  drawn  by  Mr.  Dnn- 
das,  does  not  notice  the  case  of 
Keith  V.  Sinclair.  In  the  defen- 
der's second  pleading,  that  case  is 
for  the  first  time  founded  on,  and 
it  is  in  answer  to  that  pleading 
that  Mr.  Grant  animadverts  on 
the  case  of  Keith  as  an  authority. 
In  the  case  of  Young  v.  Leith, 
Lord  Medwyn  observed,  that 
no  legal  writer  had  discovered  that 
the  effect  of  the  case  of  Eamslaw 
was  to  alter  the  view  of  the  law 
taken  by  the  Court  in  the  case  of 
Keith.  J£  the  statement  contained 
in  Mr.  Grant's  pleading  be  correct, 
the  case  of  Keith  was  never  con- 
sidered as  an  authority,  and,  ac- 
cording to  him,  other  cases  besides 
that  of  Eamslaw  had  been  de- 
cided in  opposition  to  it. 

2.  The  case  of  Crawford  v. 
M^Michen  has  hitherto  been  un- 


reported. The  cause  of  this  is, 
that  there  are  no  reports  for  the 
year  1729,  in  which  year  the  deci- 
sion was  pronounced.  Mr.  Edgar 
was  appointed  Reporter  for  the 
Faculty  of  Advocates  in  1724,  and 
he  kept  his  situation  till  his  death 
in  1744 ;  but  the  Reports  which  he 
published  extend  only  from  Janu- 
ary 1724  to  July  1725.  The  first 
volume  of  Lord  Kaimes'  Deci- 
sions extendsft*om  November  1716 
to  February  1728.  His  second 
volume  extends  from  February 
1730  to  June  1752.  But  between 
February  1728,  where  Kaimes' first 
volume  ends,  and  February  1730, 
where  his  second  volume  begins, 
there  are  no  reports  of  any  of  the 
decisions  of  the  Court.  The  first 
collector  appointed  by  the  Faculty 
was  Forbes,  who  held  the  office 
from  1705  to  1714.  In  1714, 
Bruce  was  appointed  his  successor, 
and  continued  in  ofiice  till  1723, 
when  he  was  dismissed  for  negli- 
gence ;  for  though  nine  years  col- 
lector, his  Reports  relate  to  three 
years  only,  namely,  firom  1714  to 
to  1717.  Edgar,  his  successor, 
who  held  the  oflSce  till  1744,  was 
equally  negligent.  It  is,  therefore, 
not  to  be  wondered  at  that  the 
decisions  alluded  to  by  Mr.  Grant, 
as  having  been  pronounced  con- 
trary to  the  judgment  in  the  case 
of  Keith,  have  not  been  reported. 
In  the  argument  in  the  case  of 
AiNSLiE  V.  Watson,  June  18, 
1736,  the  case  of  Crawford  «. 
M'Michen  is  thus  referred  to, — 
"  The  effect  of  positive  prescrip- 
tion is  not  to  supply  intrinsic 
nullities  in  the  right,  or  to  supply 
the  defect  of  title  in  the  author,  for 
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which  reason  an  unregistered  sa- 
sine,  though  clothed  with  forty 
years'  possession,  was  found  no  title 
of  prescription  in  1729." — Pit- 
four^  s  Decisions^  MS. 

3.  The  Records  of  Scotland  form 
an  important  feature  of  its  judicial 
system.  It  is  interesting  to  notice, 
that  the  practice  of  recording  deeds 
in  public  Registers  was  also  ob« 
served  among  the  Romans.  This 
is  shown  by  the  Epistola  Tradi- 
tionis,  contained  in  a  deed  of  sale, 
dated  540,  preserved  in  the  library 
of  the  Vatican,  and  which  is  given 
by  the  Marquis  Maffei,  in  his  Is- 
toria  Diplomatica  d'ltaha.  A 
copy  of  the  deed,  taken  from  that 
work,  is  appended  to  the  present 
Section.  Li  reference  to  this  deed, 
Mr.  Ross,  in  his  Lectures,  thus 
observes, — "  There  yet  remains  as 
much  of  the  ancient  Roman  con- 
veyancing as  will  be  suflScient  to 
give  a  most  satisfactory  notion  of 
the  forms  of  transmission  of  land 
property  among  that  people,  at  or 
before  the  ruin  of  the  empire.  These 
remains  have  been  published  by 
several  of  the  learned,  particularly 
by  Father  Mabillon,  and  the  Mar- 
quis Maffei,  in  his  Istoria  Diplo* 
matica  d'ltalia.  The  first  of  these, 
which  we  shall  endeavour  to  give 
an  idea  of,  is  a  contract  of  sale  of 
a  property  termed  a  domicilej 
written  upon  Egyptian  paper,  and 
preserved  in  the  library  of  the  Va- 
tican. In  this  contract  the  seller 
speaks  in  the  third  person.  He 
acknowledges  that  the  purchaser 
has  paid  the  price  agreed  on,  out 
of  his  purse,  in  numerate  money, 
with  which  he  is  satisfied,  and  has 
no  more  to  crave.     He  therefore 


promises,  that  neither  he  nor  his 
heirs  shall  ever  quarrel,  object  to, 
or  endeavour  to  invalidate  the  sale; 
and  that  under  the  penalty  of  pay- 
ing a  considerable  sum,  which  is 
the  warrandice  of  the  deed.  The 
bargain  is  declared  to  be  perfectly 
firee  of  firaud,  force,  fear,  and  cir- 
cumvention. In  the  attest  it  will 
be  observed  this  deed  is  termed 
an  instrument^  which  was  then  the 
proper  term  of  such  acts  or  writ- 
ings where  the  parties  are  spoken 
of  in  the  third  person.  The  wit- 
nesses were  not  accidentally  pre- 
sent, they  were  specially  called 
upon  for  the  purpose;  each  of  them 
declares  himself  to  have  been  ro- 
gatua  a  Dominico. 

4. "  The  Romans  were  accustom- 
ed to  recx)rd  their  deeds  in  public 
registers,  and  to  grant  mandates  for 
that  purpose.  In  the  case  of  tes- 
taments and  donations,  the  law  is 
very  particular ;  and  deeds  of  sale, 
in  the  western  empire,  were  laid 
up  for  security  in  the  same  man- 
ner. This,  however,  required  a 
special  mandate  of  the  party ;  for 
no  alteration  could  be  admitted 
upon  any  other  terms.  The  re- 
gistration was  called  insinuation  and 
the  deed  was  thereby  held  to  be 
made  public.  If  the  property  con- 
veyed lay  in  a  town,  the  town  re- 
cord was  used,  and  the  application 
was  made  to  the  magistrates ;  if  in 
the  country,  to  the  governors  of 
the  provinces.  The  records  were 
termed  acta  publican  gesta  munici- 
pialia ;  and  the  mandate  itself  ges- 
tio.  Subjoined  to  this  instrument 
of  sale  there  is  a  letter,  or  mandate, 
addressed  to  the  magistrates  of 
Fayence  in  Italy,  then  Favontina, 
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requesting  them  to  ratify  the  sale, 
give  solemn  delivery  of  the  pro- 
perty, in  conseqaence  of  the  pre- 
ceding deed  of  sale,  to  the  buyer, 
at  whatever  time  he  might  please 
to  ask  it,  and  requiring  that  they 
should  also  insert  this  letter  of  tra- 
dition in  the  city  record;  and, 
lastly,  expunge  the  seller^s  name 
out  of  the  public  rolls,  or  tax  books, 
and  put  in  its  place  the  name  of 
the  purchaser. 

5.  "  It  is  impossible  to  conceive  a 
surer,  or  more  solemn  mode  of  sale. 
The  letter  of  tradition  is  a  complete 
precept  of  sasine,  directed  to  the 
magistrates  of  the  town,  who  at 
that  time,  as  they  do  at  this  mo> 
ment,  seem  to  have  had  the  power 
of  giving  infeilment  within  their 
own  territories.  The  tradition  is 
not  symbolical,  it  is  real ;  for  the 
vendor  declares,  that  he  has  left 
the  property  void  for  the  purpose. 
It  is  exceedingly  curious  that  the 
seller  does  not  require  the  regis- 
tration of  the  deed  of  sale,  but  of 
the  letter  of  tradition,  or  precept 
of  sasine,  precisely  as  we  do  at  this 
moment :  And  what  can  we  term 
this  but  a  clause  of  registration? 
Next  follows  the  res  gesta ;  that  is, 
the  procedure  of  the  magistrates 
in  consequence  of  this  request. 
They  act  with  wonderful  precau- 
tion. They  send  a  deputy,  one  of 
their  members  of  court,  to  inquire 
of  the  vendor  if  he  acknowledges 
that  to  be  his  letter.  These  mem- 
bers make  a  report  that  the  granter 
acknowledges,  and  desires  execu- 
tion of  it.  They  therefore  pray, 
that  the  letter  or  precept  may  be 
recorded  immediately,  to  which  the 
magistrates  consent ;  and  the  pur- 


chaser, who  is  present,  asks  that 
an  act  may  be  made  out  upon  the 
whole  transaction,  according  to  the 
ordinary  form.  This  is  the  act 
which  we  have  now  analysed.  It  is 
written,  as  before  mentioned,  upon 
Egyptian  paper,  and  it  answers  to 
an  ordinary  extract  from  our  re- 
gister, the  common  preamble  of 
which  has  been  borrowed  almost 
verbatim  from  the  ancient  gestio  of 
the  Bomans.  The  clerk  or  notary 
of  the  town,  under  the  title  of  Ex~ 
ceptorj  closes  the  instrument  in 
these  words — *  Deus  deditius  ex- 
ceptor civitatis  suae  his  gestis  edi- 
dit  rogatus.'" — Vol.  ii.  p.  65. 

6.  There  is  also  appended  to  the 
present  Section  a  curious  specimen 
of  the  manner  in  which  a  convey- 
ance was  completed  among  the 
Romans.  It  is  also  taken  from  the 
work  of  the  Marquis  Maffei,  who, 
in  reference  to  it,  observes, — *'  II 
papiro  sopra  riferito  fe  scritto  per 
lungo,  non  gi&  per6  da  un  capo 
all'  altro,  ma  in  tre  colonne,  e  con 
versi  di  circa  tre  palmi  di  lun- 
ghezza.  In  questo  e  negli  altri,ove 
si  vede  lacuna,  la  carta  &  lacera,  o 
tronca.  Non  appare  il  luogo  n^  il 
tempo,  n  luogo  si  cela  nelle  finali 
soscrizioni  corrose,  il  tempo  dis- 
parve  col  principio.  Pierio  avea 
ottenuto  dal  Principe  alcuni  fondi 
a  condizione  di  pagame  censo,  o 
tribute.  Apparisce  in  questa  carta, 
come  ne  fu  messo  legalmente  in 
possesso,  e  come  ne  frirono  regis- 
trati  gli  Atti  presso  i  Magistrati 
della  Citti.  Ognun  vede  come 
ufizj,  e  modi  si  veggono  in  questo 
documento,  che  possono  farlo  cre- 
dere di  tempo  anteriore  alle  irru- 
zioni  de  barbari,e  del  quaito  secolo. 
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II  leggervisi  praecepta  Regalia  puo 
veramente  far  sospettare  delP  eti 
di  Teodorico,  o  d'altro  Re ;  ma  6 
noto^  come  nel  secol  basso  dalP  uso 
della  lingua  Greca  passo  anche 
nella  Latina  il  chiamar  He  tal- 
volta  gP  Imperadorly  e  Regie  le 
cose  loro,  ond'  anche  in  due  leggi 
del  Teodosiano  si  dice  domua  Re- 
ffioy  e  Regalis  aula;  il  che  pero 
presso  Latini  non  altro  significava 
che  sublimit^  e  grandezza,  onde 


in  Costituzione  di  Graziano  si 
chiama  Reale  anche  la  Trabea,  ch*" 
era  la  veste  de'  Consoli.  Si  rin- 
forza  qui  la  congettura  dalP  aggi- 
ungersi  vel  Sublimia;  perchi  il 
titolo  di  Sublime  fu  dato  singolar- 
mente  a  i  Prefetti  del  Pretorio, 
onde  parrebbe  dirsi  secondo  gli 
ordini  (o  diplomi)  Imperiali,  e 
Prefettizii.'' — Marquis  Maffei  Is- 
toria  Diplomaticay  p.  140. 


I. 

MATicA^  ^"^^  Instnimento  di  vendita  delF  anno  540,  con  Epistola  inserta  ai 
No.  vu. 


Decurioni  di  Faenza,  e  con  Atti  giuridici. 

Papiro  nella  Biblioteca  Vaticana, 


Buprascriptus 
quondam 


siellionatuB 


.  •  .  maximumtjue,  venientem  sibi  ss.  venditor  dixit  ex  iure  et  suc- 
cessionem  q  d  matris  suae  et  filiorum  suorum  omni  praetio  .... 
pro  ss.  portionis  ex  duobus  fundis  et  omnibus  ad  se  pertinentibus  auri 
solidos  dominicos  optimos  pensantes  numero  quadraginta  tantum,  qui 
eidem  venditori  per  manus  ss.  emptoris  dati  numerati  .  .  .  domi 
ex  area  vel  ex  saccule  sue  testibus  praesentibus  infra  suscribturis.  Ni- 
hilque  sibi  ss.  venditore  ex  hoc  omni  praetio  quidquam  amplius  rediberi 

dixit,  et  poUicetus  se  nullum  in  posterum  adversus 

haeredibusve  eius  super  huius  definitionis  placitum  aliquam  aliquando 
movere  rem,  litem,  ultionem,  petitionem,  repetitionem,  controversiam, 
questionem  in  rem  vel  in  personam  habire  aviturusve  .  .  .  pos- 
sessionem rei  ss.  qui  supra  venditor  eundem  emptore  actoremque  et  ius 
in  rem  ire,  mittere,  ingredi  possidereque  permisit :  hac  sues  omnes  inde 
ex  eadem  rem  exisse,  excessisse,  discesseque  dixit  .  .  .  uno  .  .  . 
autcm  inlibatas  portiones  duorum  fundorum  ab  omni  nexu  fisci,  deviti 
populi,  pribati,  ut  et  ab  haere  alieno,  litibus,  controversihisque  omnibus 
nee  non  et  a  sortebus  .  .  .  et  a  ratione  sen  obligatione  citerisque 
aliis  titulis  vel  honeribus  sive  contractibus,  nullique  antea  portionis  iuris 

sui  sivi  competentis  in  integro stelonatus :  et  rursus 

neque  distractas  nee  alicui  offiduciatas habere     .     .     . 

.  .  .  .  neque  per  venditionem  aliovc  quolibet  lure  transtulisse,  sed 
sui  iuris  esse  professus  est.     Et  si  quis  portiones  supra  memoratas  de 
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quibos  agitur  partemve  ....  firactamve  earum  quis  evicerit,  qao 
minus  emptor  ss.,  ipsum,  haeredes  snccessoresque  eios  ....  ad 
qaem  ea  res  erit  de  qua  agitur  pp.  habere,  et  ire,  possidere,  uti,  frui,  perpettiA' 

nsamque  capere,  commatare voluerit  in  perpetuo  vindi- 

care :  ita  liceat  comparatori  haeredibosque  eius  quod  inlicetum  non  erit ; 
evictum  ablatnmve  quid  fuerit ;  tunc  quanti  ea  res  erit  quae  evicta  fuerit 

solidos  ....  sed  et  rei  quoque  melioratae,  aedificatae,  cul- 

taeque  exactionem  habitur  ss.  venditori  haeredibusve  eius  memorati 
comparatoris,  eiosque  haeredibus  cogantur  inferre  iuxta  legum  ordinem 
traditionique  dolus  malus  abest  afuturusque  est,  vi  metu  et 

•   .•  X         T^  A  J  "L  •!_  X-        suprascriptis 

circumscnptione  cessante.     De  qua  re  et  de  quibus  omnibus  ss.  stipu-  yir^clarisdmus 

latus  est  Montanus  vc  Notarius :  emptor  spopondit  qui  supra Terbis 

ad  omnia  ss.  in  vervis  sollemnibus   .    .   Actum  fiiit  die    .    .    .   sexies  post  oonsula- 

tumsuprasorip- 
•  ss.  I;^m 

Signum  Domnici  v  h  ss.  venditoris  licteras  nescientis.    Item  sus- ^^  J*<»^o'*^<^ 
cribtio  testium. 

Florus  vc.  his  instrumentis  portienis  fundi  Do et 

quinque  appellatur,  in  integro  cum  aedificio  rogatus  a  Domnico  v  h  ss. 
venditore,  ipso  praesente  testis  suscribsi,  et  ss.  praetium  quadraginta 

sohdos  ei  in  praesenti  traditos  vidi,  qui  et 

.  .  .  filio,  et  Centum  viginti  quinque  appellatur,  in  integro  rogatus  a 
Domnico  v  h  ss.  venditore  ipso  praesente  testis  suscribsi,  et  ss.  praetium 
quadraginta  solidos  ei  in  praesenti  traditos  vidi,  qui  mei  praesentia 
signum  fecit. 

Paulus  V  c  Argentarius  his  hinstrumentis  portionis  fundi  Domicilii 
cum  edificio,  vel  Censum  qui  Vigintiquinque  appellatur,  rogatus  a  Do- 
minico  v  h  ss  venditore  ipso  praesente  testis  suscribsi,  et  ss  praetium 
quadraginta  solidos  ei  in  praesenti  traditos  vidi,  et  mei  praesentia  signum 

fecit. 

Ego  Vitalis  v  c  Monitarius  his  instrumentis  portionis  ss  fundi  Domi- 
cilii cum  edificio,  vel  Censum  qui  Vigintiquinque  appellatur,  rogatus  a 
Domnico  v  h  ss  venditore  ipso  praesente  suscribsi,  et  ss  praetium  qua- 
draginta solidos  ei  in  praesenti  traditos  vidi. 

Ego  Romulus  v  c  Silentiarius  his  instrumentis  portionis  fundi  Domi- 
cilii cum  edificio  vel  Censum  qui  Vigintiquinque  appellatur,  rogatus  a 
Domnico  v  h  ss  venditore  ipso  praesente  testis  suscribsi,  &  ss  praetium 
quadraginta  solidos  ei  in  praesenti  traditos  vidi  et  mei  praesentia  signum 

fecit. 
Item  inserendam  Epistulam  traditionis  datam  ad  Municipes  civitatis 

Faventinae 

Dominis  praedicavilibus  et  colendis  Parentibus, 
Defensori,  Magistratibus 
cunctoque  Ordini  Curiae  Civ  Faventinae  Civitatis 

Domnicus  v  h  sal.  salutcm 
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vin     . 
Dominici 

item 

persepi 
soMti 


de  inmutato 
Foreosi 


post  Consula- 
torn  iunioris 


Noveritis  vv  .  .  .  me  iure  optimo  et  propria  voluntate  distracxisse  et 
distracxi  Montano  v  c  Notario  Sacri  Vestiarii  domn.,  idest  omnem  por- 
tionem  meam  mihi  competentem  ex  fundi  cui  vocabulum  est  Domicilius 
cum  edificio  quem  ex  fundi  qui  appellatur  Centum  .  .  .  idem  portionem 
suam  omnem  in  integro  cum  omnibus  ad  se  pertinentibus :  a  quo  omnem 
praetium  placitum  et  definitum  in  praesenti  percipi,  auri  solidos  qua- 
draginta^  ut  tenor  continet  instrumentorum,  que  aput  Kavennati  urbe 
confecta  sunt ;  et  quia  solvi,  traditio  ei  detur.  Ideoque  Domini  prae- 
dicaviles  accepta  banc  epistulam  meam  .  .  .  •  dignavitur  quolibet  modo 
aut  quolibet  tempore,  quando  eidem  emptori  placuerit,  solemnem  tradi- 

tionem  celebrari,  ut  agnoscat  ad  se omnia  pertinere :  nomen 

quoque  meo  ex  apodypticis  publicis  eximi  faciatis,  et  nomen  ss  emptoris 
in  loco  prosterni  faciatis.  Quam  epistulam  traditionis  dehin  mutato 
dominio  Stefano  v  h  For  Rogatario  meo  scribendam  dictavi,  in  qua 
subter  manu  propria  signum  feci,  et  testes  ut  suscriberent  conrogavi,  et 
ad  Yos  direxi.  Sub  die  U  nonarum  Januariarum  Indictione  tertia, 
sexies  pc  Paulini  iun  vc 

Signum  Domnici  v  h  ss  venditoris  litteras  nescientis  . 
Item  suscribtio  testium. 

Florus  vc  huic  Epistulae  traditionis  fundi  Domicilii  cum  edificio,  vel 
censum  quod  Viginti  et  quinque  appellatur,  rogatus  a  Domnico  vli  ss 
venditore  ipso  praesente  testis  suscribsi. 

Reparatus  vc  Praepositus  Cursorum  dominicorum  huic  Epistulae 
traditionis  portionis  fundi  Domicilii  cum  edificio  vel  centum  viginti  et 
quinque  appellatur  rogatus  a  Domnico  vh  ss  venditore  ipso  praesente 
testis  suscribsi. 

Paulus  vc  Argentarius  huic  Epistulae  traditionis  portionis  fundi 
Domicilii  cum  edificio,  vel  censum  quod  Viginti  et  quinque  appellatur, 
rogatus  a  Domnico  vh  ss  venditore  ipso  praesente  testis  suscribsi. 

Mag  d.  Lecta  instrumenta  venditionum  simulque  et  Epistulam  tra- 
ditionis in  actum secundum  petitionem  Montani  vc  perfuncti 

iunior,  viri  lau-  nunc  de  praesenti  Firmilianus  Ursus,  Flavins  Severus  iun  vv  11  Prin- 
cjpales  una  cum  Deusdedit  Exc  ad  Domnico  vh  .  .  .  .  ut  dum  eidem 
instrumenta  venditionum  una  cum  epistulam  traditionum  ostense  relic- 
teque  fuissent,  si  que  facta  esse  cognoscet,  ei  quid  responsi  dederit,  actis 
renuncietur.  Et  q  ad  Domnicum  v  h  venditore  item  fuisset,  et  paulo 
post  regressum,  public  .  .  .  pp  qq  ss  Firmiliano  Urso  et  Flavio  Severe 
iun  vv  11  Principalibus,  sed  et  Deusdedet  Exceptori  dixerunt.  Sicut 
Gravitas  vestra  praecipit  gr  va  perreximus  ad  Domnicum  v  h  ss  venditore ;  cuique 
nobis  dum  a  novis  eidem  instrumenta  venditionis  simulque  et  epistulam  tra- 

ditionis ostense  relicteque  fuissent,  ita  dedit  responsum :  se  easdem 
Stefano  v  h  post  scribendas  dictasse,  et  ipse  in  eisdem  subtus  signum 
fecisse,  testesque  qui  inivi  suscribsenint  ipse  conrogasse  professus  est  . 
.  .  quibus  se  distracxisse  et  distracxit,  adque  tradedisse  et  tradidit  his 
idem  Domnicus  v  h  eidem  Montano  vc  Notar  io  Sacri  Vestiarii  sub 
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duplariae  rei  evectionis  nomine,  et  rei  quoqae  melioratae,  omniaqne  erictioms 
textns  ipsoram  instrumentoram  venditionem  vel  epistulae  traditionis  ad 
singula  tenor  continent  scribtura.     Quare  etiam  gestis  .  .  .  gr  va  alle-  Orayitas  Testa 
quid  desiderat  his  actis  profitemur.  *  ^^ 

Mag  d  Capta  responsionem  praesentum  Firmiliani  Ursi,  et  Flavii  responsione 
Seven  iun  w  11  Principalium  pariterque  et  Deusdedet  Excep,  quid  nunc  Exceptionis 
amplius  desideratur?     Montan  us  vc  Notarius  Sacri  Vestiarii  dixit. 
Quoniam  omnia  online  suo  que  ad  firmitatem  ipsorum  Instrumentorum 
venditionum  vel  epistulae  traditionis  .    .    .  pertinebat,  rite  ademplita 
sunt,  ideoque  peto  gratiam  optimi  Mag,  ut  gesta  mihi  propter  monimen 
meura  a  competenti  officio  edi  iobeatis  ex  more.     Pompulius  Plautus  Magistratus 
Mag  dixit :  ut  petisti,  chartae  tibi  propter  monimen  tuum  a  competenti 
officio  dabuntur  ex  more. 

Pompulius  Plautus rogatus 

.  gesta  apud  me  habita  recognovi 

Flavins  Florianus  v  c  his  gestis  apud  nos  habitis  suscribsi 

Firmilianus  Ursus  v  1  his  gestis  apud  nos  habitis  suscribsi 

Flavins  Severus  iun  v  1  his  gestis  apud  nos  habitis  suscribsi  iunior  vir  lan- 

Quiriacns  ...  v  h  his  gestis  apud  nos  habitis  suscribsi  dabilia 

Deusdedit  Exceptor  civitatis  suae  his  gestis  edidit  rogatus. 


11. 

Atti  Giuridici.  istoria  diplo- 

MATIGA, 

Papiro  della  Biblioteca  Cesarea.  ^®-  ^^• 


praesenti     ....    pro  Magistratu 


.    desiderant.     Actores  v  1  et  manifeci  Pien  dd.     Petimus  Laudabih-  ^"  laudabills 

XXX  X         ^  •     /v»   .      1.1  et  magnifici  Pi- 

tatem  vestram ut  gesta    .     .     .    conpetenti  officio  dil  erii  dixerunt 

ex  more.     Aurelius  Virinus  Magistratus  d.    Ut  petistis,  dixit 

gesta  vobis  edentur  ex  more :  et  alia  manu  subscribtum  fuit :  Melmini 

pro  Aurelio  Virino  Magistratu     .     . 

.    gesta  aput  eum  habita  recognovi. 

&iag  dd.  Gesta  gestis  nectentur Siquid  Afagistratos 

aliud  est  agendum,  inter  acta  designetur Actores     ^"™* 

Pieri  v  1  dd.  Quoniam  Gregorius  v  d  Chartarius  ad  praedia  tradenda  ^  dcTotus 
nobiscnm  videtur  esse  directus,  qu     .     .     .     Gravitas  vestra  quoniam 

ut  quae  pro  patroni  nostri  utilitatem  videntur  iniuncta, 

possit  una  cum  Gravitate  vestra  adimplere. 

Mag  dd.  Ingrediatur  Gregorius  v  d  Chartarius,  quern  praesentes 
Actores  Pieri  v  1  poposcerunt.    Et  cum  ingresus  fiiisset,  Mag  dd.  Quae 
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Devotioni  tuae  a  praesentibas  Actoribus  dicuntur  iniuncta,  inter  gesta 

deprome.     Gre/ajorius fandos  ex  corpore    .     . 

.  .  .  .  amitanae  ad  suplendam  sumam  ss,  sicut  praeceptorum  ad 
me  datorum  textus  eloquitur,  una  cum  vestra  Gravitate  oportet  prae- 
sentibus  Actoribus  praefati  v  1  Fieri  legibus  traditionem  fieri,  ut  possi- 
mus  tantis  et  ta]ibus  praeceptis  parientiam  commodare.    Unde  si  inbetis, 

eamus  ad  eundem  praedi et 

netur. 

Mag  dd.  Qnoniam  nobis  in est  in  actibus  publi- 
cise et  non  possnmus  egredi 

corporalis  praesentia perve- 

nissent  ad  singula  praedia,  adque  introissent 

et  inquilinos  sive  servos,  et  circuissent  omnes  fines,  terminos,  agros 

ardos,  cultos,  vel  incultos  se tur  et  traditio  corporalis 

celebrata  fuisset  Actoribus  Fieri  v  1,  nuUo  contradicente,  et  alio  die  ad 
civitatem  reversi  fuissent,  et  in  publicum  pervidiessent  Magistrat     .     • 

Secundum  praecepta  Regalia,  vel  Su- 

blimia,  adque  iussionem  vestrae  Landabilitatis  peruenimus  ad  pradia, 
quae  superius  continentur,  et  praesentibus  Actoribus  una  cum  prae- 
senti  Gregorio  v  d  Cartario  traditionem  fecimus  nullo  contradicente :  et 
ideo  oportet  praesentes  Actores  inter  acta  vestrae  Gravitatis  fateri  sibi 
traditionem  facta  praediorum  ss,  et  si  parati  sunt  pro  isdem  singulis 
quibusque  annis  Fiscalia  conpetentia  persolvere. 

Mag  dd.  Audierunt  praesentes  Actores  prosecutionem  Amanti  v  p 
Xprimi  fratris  et  Concurialis  nostri,  et  quid  ad  haec  dicunt    .... 

Actores  Fieri  v  1  dd.  Certum  est  nobis  per  praesentem 

Amantium  Decemprimum,  atqueGregorium  v  d  Chartarium  traditionem 
nobis  factam  praediorum  ss.  nullo  contradicente :  et  parati  sumus  sin- 
gulis annis  pro  eadem  praedia  Fiscalia  conpetentia  persolvere:  unde 
rogamus,  ut  iubeatis  a  Folipthicis  publicis  nomen  prioris  dominii  sus- 
pendi,  et  nostri  dominii  adscribi.  Gesta  quoque  Allegationis  .  .  . 
.     .     oris  adque  traditionis  nobis  cum  vestra  suscribtione  edi  iubete. 

agentes     •     .     .     .     prof    .... 

.  .  •  praesentum  Actorum  Fieri  v  1  acta  retinebunt :  unde  erit  nobis 
cura  de  Vasariis  publicis  nomen  prioris  domini  suspendi,  et  vestri  domi- 
nii adscribi.  Gesta  quoque  actionis  cum  nostra  suscribtione  vobis 
dabuntur  ex  more. 

Annianus  v     .     .     •     .    Xprm.  civit et  agens 

Magisterium 

vpxj    ....    suscribsi eodem 

qu     .     .     •     .     pro 
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SECTION  IIL 


CONFIRMATION. 


Confirmation  operates  retro  to  the  date  of  the  Infejlment  confirmed, 
notwithstanding  the  death  of  both  the  disponer  and  the  disponee, 
and  this  rule  applies  also  to  the  case  of  an  Infejlment  proceeding  on 
a  precept  of  Clare  Constat. 

I.— M'DOWALL  V,  HAMILTON. 

James  Hamilton  claimed  to  be  enrolled  a  freeholder  of  the  Jan^^M^ss. 
county  of  Renfrew,  as  apparent  heir  of  the  deceased  James  Nabbahvi. 
Hamilton  of  Aikinhead,  his  father.  His  title  consisted  of,  first, 
a  disposition  in  his  father's  favour ;  second,  an  instrument  of 
sasine  also  in  his  father's  favour,  proceeding  upon  the  precept 
in  this  disposition ;  and  third,  a  charter  of  confirmation  obtained 
by  the  claimant  himself  long  after  his  father's  death.  The 
claim  having  been  sustained  by  the  Court  of  Freeholders,  a 
petition  and  complaint  was  presented  at  the  instance  of  the 
objectors  to  the  claim. 

Pleaded  for  the  Petitioners. — The  Act  1681,  cap.  21,^^^^^'^^^^ 
declares,  "  That  apparent  heirs  being  in  possession,  by  virtue 
of  their  predecessors'  infeftments,  of  lands  of  the  holding, 
extent,  and  valuation  foresaid  shall  have  vote."  The  Act  12 
Ann,  cap.  6,  sect.  6,  provides,  "  That  the  right  of  apparent  heirs 
in  voting  at  elections  by  virtue  of  their  predecessor's  infeftment, 
be  reserved  to  them  as  formerly,"  And  the  Act  16  George  11. 
declares,  "That  no  apparent  4ieir  shall  be  enrolled  until  his 
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M'DowALL  predecessor's  titles  are  produced,  and  allowed  by  the  freeholders 
Hamilton,  as  a  suflScicnt  qualification  for  his  voting  for  a  Member  of  Par- 
1798.  liament."  The  plain  import  of  these  enactments  is  that  an  heir 
must  be  able  to  show  that  his  predecessor  at  the  time  of  his 
death  had  such  titles  in  his  person  as  would  have  qualified  him 
to  be  enrolled.  But  the  father  of  the  respondent  was  not  pub- 
licly infeft,  but  died  the  vassal  of  a  subject.  A  claim  upon 
apparency,  therefore,  cannot  be  supported  upon  a  charter  of 
confirmation  not  granted  to  the  predecessor,  but  obtained  many 
years  after  his  death. 

aboumkht  toe  Pleaded  for  the  Respondent. — It  is  true  that  the  respon- 
dent  s  father  was  only  base  infeft.  But  the  charter  of  confir- 
mation expede  by  the  respondent  after  his  father's  death,  drew 
back  to  the  date  of  the  infeftment  confirmed.  In  any  future 
question  it  is  held  as  equal  to  a  public  infeftment  taken  at  the 
same  moment  that  the  infeftment  bears  date.  If  the  charter 
of  confirmation  operates  retro  to  the  date  of  the  right  con- 
firmed, then  the  respondent  is  entitled  to  say  that  his  father 
was  infeft  in  the  fee  of  the  lands  holding  of  the  Crown.  His 
father's  death  is  no  impediment  to  the  charter  of  confirmation 
operating  retro  to  the  date  of  the  infeftment. 

JiTOoinwT.  The  Court  "  Sustained  the  claim,  and  dismissed  the  petition 

Jan.  19, 1798.  ,  ,    .    ^„  ^ 

and  complaint. 


Opiniows.  On  the  Session  Papers  Lord  President  Campbell  has  written. 

Hay  Camp-  ^  — "  The  respondent  claims  as  apparent  heir.  But,  Query — Can  he 
pwf.^"^'^  claim  as  apparent  heir  when  his  father  was  never  publicly  in- 
feft 1  Will  the  charter  of  confirmation,  expede  so  late  as  1789, 
being  after  old  Aikinhead's  death,  supply  the  defect  ?  The 
confirmation  draws  back  and  makes  the  possession  public  from 
the  beginning.  The  intermediate  death  of  the  party  infeft  does 
not  prevent  the  operation  of  it.  The  objection,  therefore,  seems 
not  to  be  good.  Were  the  late  Mr.  Hamilton  now  in  life,  he 
would  be  entitled  to  be  enrolled  upon  these  titles.  ErgOy  so 
may  his  son  as  apparent  heir." 
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11.— LOCKHART  v.  FERRTKR. 

Charles  Ferrier,  as  trustee  for  Captain  McNeill,  sold  the  Nov.  lo,  i837. 
estate  of  Gallochelly  to  the  late  Sir  Charles  Macdonald  Lock-    nabblativ*. 
hart.     His  representatives  objected  to  the  progress  of  titles 
offered  of  the   property,  and   brought   a   suspension  as  of  a 
threatened  charge  for  the  price. 

In  1789,  Rodger  M'Xeill  sold  the  mid-superiority  of  certain 
of  the  lands  of  Gallochelly  to  Dr.  James  M'Neill.  The  disposi- 
tion contained  an  obligation  to  infeft  a  me  only,  with  a  procu- 
ratory  of  resignation  and  precept  of  sasine.  On  this  disposition 
Dr.  M'Neill  was  infeft  and  his  saaine  recorded,  but  it  was  not 
confirmed  by  the  Duke  of  Argyle  the  superior.  At  the  time 
of  the  sale,  the  proprietor  of  the  dominium  utile  of  the  lands  was 
Daniel  M'Neill.  He  died  in  1796,  and  was  succeeded  bv  Daniel 
jM'Xeill,  (2,)  who  made  up  his  title  by  a  precept  of  dare  comtai 
from  Dr.  31'Neill  and  infeftracnt  thereon.  In  1803,  upon  the 
death  of  Daniel,  (2,)  his  brother  Hector  also  made  up  his  title 
by  a  precept  of  dare  constat  from  Dr.  M*Neill  aiid  infeftmcnt 
thereon.  Dr.  M'Neill  died  without  completing  his  title  to  the 
mid-superiority  by  confirmation. 

In  1817,  Hector  M'Neill  acquired  from  the  Duke  of  Argyle 
the  over-superiority  of  the  lands,  to  which  he  afterwards  com- 
pleted his  title.  Upon  his  death,  his  brother  Captain  M'Neill, 
the  respondent's  author,  was  served  heir  of  line  and  of  conquest 
to  him  in  those  lands,  and  in  1806  was  duly  infeft  on  a  precept 
from  Chancery,  and  his  sasine  recorded.  The  heir  of  Dr.  M'Neill 
having  made  up  a  title  to  the  mid-superiority,  the  respondent, 
as  commissioner  for  Captain  McNeill,  the  over-superior,  granted 
a  charter  in  1834,  confirming  the  title  so  made  up,  and  also 
the  disposition  of  1 789  in  favour  of  Dr.  APNcill,  and  the  sasine 
which  he  had  expede  thereon. 

Pleaded  FOR  the  Suspenders. — So  long  as  the  infeftmcnt  AnarMRNT  pon 
cxpcdc  by  Dr.  M'Neill  was  not  confirmed,  he  had  no  power  to  '^**'"*^"'^ 
grant  a  precept  of  dare  constat ;  and  the  precepts  of  dare  con- 
sfat  which  he  did  gi*ant  to  Daniel  and  Hector  M'Neill  were  not 
effectually  validated  by  the  charter  of  confirmation  in    1 834, 

I 
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LocKHAET  wliicli  was  granted  both  after  his  own  death  and  after  the  death 
FianuBR.  of  tliese  parties.  The  cflFect  of  a  precept  of  dare  constat  is 
1837.  hmited.  It  is  not  to  be  confounded  with  a  precept  of  sasine  or 
a  procuratory  of  resignation,  which  retain  their  virtue  after  the 
death  of  the  grantor  and  grantee.  A  precept  of  dare  constat 
is  expressly  excepted  from  the  Statute  1693,  cap.  35.  It  falls 
with  the  death  of  the  grantor  or  of  the  grantee.  Unless  it  is 
effectually  granted  and  effectually  executed  during  the  lives  of 
the  grantor  and  of  the  grantee,  it  perishes.  The  grantor  alone 
can  give  validity  to  it.  The  grantee  alone  can  act  upon  it.  In 
the  present  case,  therefore,  it  was  impossible  by  a  subsequent 
proceeding  to  give  validity  to  the  precepts  in  question,  or  to 
the  infeftments  following  thereon.  The  title  offered  to  the  sus- 
penders is  consequently  bad. 

rStoST^^*  Pleaded  for  the  Respondent. — The  charter  of  confirma- 
tion confirming  the  disposition  and  infeftment  in  favour  of  Dr. 
M*Neill  draws  back  to  the  date  of  his  sasine,  and  consequently 
validates  the  precepts  of  dare  constat  subsequently  granted  by 
him.  It  is  a  settled  principle  in  conveyancing  that  a  charter 
of  confirmation  operates  retro^  and  gives  to  a  public  holding  the 
same  force  as  if  it  had  been  confirmed  immediately  after  the 
grant,  provided  always  no  mid-impediment  intervenes.  A  public 
right,  while  unconfirmed,  is  not  a  nullity  ;  it  is  merely  an  incom- 
plete right,  which  does  not  receive  effect  as  a  complete  feudal 
investiture  until  confirmation,  which,  however,  when  granted, 
immediately  accresces  to,  and  validates  all  intermediate  deeds. 
It  is  equally  settled  with  regard  to  a  public  right  remaining 
unconfirmed,  that  the  death  of  the  superior  or  of  the  disponee, 
or  of  both,  does  not  act  as  a  mid-impediment,  so  as  to  interfere 
with  the  retrospective  currency  of  the  confirmation. 

If  these  propositions  are  well  founded,  there  is  no  legal  prin- 
ciple for  the  suspenders'  objection.  There  is  nothing  so  peculiar 
in  the  nature  of  precepts  of  dare  constat  as  to  withdraw  them 
from  the  operation  of  these  rules,  confessedly  applicable  to  pro- 
curatories  of  resignation  and  precepts  of  sasine.  Want  of  power 
on  the  part  of  the  granter  would  apply  with  equal  force  to  the 
one  class  of  instruments  as  to  the  other.  Nor  has  the  Statute 
1693,  cap.  35,  any  application  to  the  present  question,  for  here 
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the  precepts  of  clare  constat  granted  by  Dr.  McNeill  in  favour  lookhart 
of  Daniel  and  Hector  M'Neill  were  duly  executed  during  the  FKaKiER. 
lifetime  of  these  parties.  The  provisions  of  the  Act  bear  no 
reference  to  the  title  of  the  grantor,  but  apply  exclusively  to 
the  execution  of  the  precept,  leaving  the  title  to  be  regulated 
by  the  ordinary  rules  of  the  feudal  law.  The  suspenders'  argu- 
ment is  limited  to  this,  that  the  precepts  were  not "  effectually" 
granted  ;  which  brings  them  back  to  maintain,  that  Dr.  McNeill 
had  no  title  in  his  person  at  the  time,  or,  in  other  words,  no 
power  to  grant.  Now,  as  regards  the  question  of  power,  it 
matters  not  whether  the  instrument  be  a  precept  of  clare  con-^ 
staty  or  procuratory  of  resignation,  or  a  precept  of  sasine.  It  is 
admitted  that  the  grantor,  while  holding  in  virtue  of  a  public 
right  unconfirmed,  is  not  legally  empowered  to  grant  any  of 
thenL  But  as  the  very  effect  of  confirmation  is  to  give  to  the 
deeds  of  those  holding  such  public  rights  the  same  efficacy  as 
if  they  had  been  confirmed  at  the  time,  it  seems  to  follow  that 
there  is  no  ground  for  excluding  precepts  of  clare  comtaty  fol- 
lowed by  sasine,  from  the  benefit  of  the  rule. 


The  Com-t  "  Sustained  the  pleas  of  the  respondent,  and  found  Judgmkit. 
the  letters  orderly  proceeded." 

"  It  was  stated  on  the  Bench,  that  there  was  no  authority  for  Opinions. 
drawing  a  distinction  in  regard  to  the  effect  of  confirmation 
between  precepts  of  clare  constat  and  other  rights,  but  that 
the  case  would  have  been  different,  had  the  precepts  not  been 
executed  during  the  lives  of  the  parties." 


1 .  "  Charters  of  confirmation  do 
deduce  the  right  to  be  confirmed, 
which  if  it  be  a  charter  a  ae^  bear- 
ing *to  be  holden  from  the  dis- 
poner  of  the  king,'  and  expressing 
the  tenendus  and  reddendo^  the 
king's  charter  doth  in  the  like  style 
generally  relate  the  charter  to  be 


confirmed,  and  then  ratifies,  con- 
firms, and  approves  the  same  in 
all  the  heads  and  articles  therein, 
and  then  subjoins  the  tenor  and 
words  of  the  charter.  These  char- 
ters of  confirmation,  whensoever 
granted,  are  drawn  back  to  the 
date   of   the  charters   confirmed, 
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which  was  absolutely  null  till  con- 
firmation, unless  there  be  a  me- 
diiim  itnpedimentum,  as  a  prior  in- 
feftment  by  confirmation,  or  upon 
resignation  by  the  superior;  yet 
though  the  infeftment  by  confir- 
mation be  after  the  death  of  the 
granter  of  the  charter  to  be  con- 
firmed, if  the  superior  do  confirm 
it,  the  confirmation  is  drawn  back, 
and  will  import  the  superior''s  pass- 
ing from  any  casualty  falling  by 
the  death  of  the  author  unless  these 
be  reserved.  There  is  another 
kind  of  charter  of  confirmation  by 
the  king,  of  charters  granted  by  his 
vassals  to  their  sub-vassals,  not  to 
be  holden  a  se  of  the  king,  but  de 
86  of  the  disponer,  the  effect  of 
which  confirmation  is  to  secure  the 
acquirer  against  the  forfeiture  or 
recognition  of  his  superior/' — 
Stair y  2,  3,  15. 

2.  "Infeftments  by  confirmation 
do  not  only  require  a  charter  from 
the  disponer,  bearing  the  lands  to 
be  holden  of  the  superior,  and  sa- 
sine  thereupon,  but  require  also 
the  superior's  confirmation,  till 
which  it  is  no  real  right  but  null. 
But  whensoever  the  confirmation 
is  added,  the  right  becomes  valid 
from  the  date  of  the  infeftment 
confirmed,  both  as  to  the  right  of 
property,  and  as  to  the  superior's 
casualties;  and  therefore  the  in- 
feftment a  86  not  confirmed  was 
found  null  by  exception,  though 
clad  with  some  years'  possession. 
But  if  there  were  any  mid-impe- 
diment betwixt  the  charter  con- 
firmed and  the  confirmation,  it  ex- 
cludeth  the  confirmation  and  whole 
right,  as  an  apprising  and  infeft- 
ment thereupon.     But  confirma- 


tion of  a  right  not  being  to  be 
holden  of  the  superior,  but  of  a 
vassal,  makes  it  not  a  public  infeft- 
ment, nor  takes  away  the  supe- 
rior s  ordinary  casualties  as  ward, 
&c.,  but  only  recognition  and  for- 
feiture. Hence  it  is  that  because 
confirmation  constitutes  rights  hol- 
den of  the  superior,  the  first  con- 
firmation makes  the  first  right, 
though  it  confirms  a  posterior  in- 
feftment from  the  vassal,  as  is 
clearly  determined  in  the  case  of 
double  confirmations  holden  of  the 
king.  Pari.  1578,  c.  66,  which  is 
not  introduced,  but  declared  by 
that  Act,  and  holdeth  alike  in  other 
confirmations." — Stair j  2,  3,  28. 

3.  In  the  case  of  Adam  v.  Drum- 
MOND,  June  12,  1810,  the  ques- 
tion was  raised,  but  not  decided. 
Whether  in  order  to  constitute  a 
public  holding,  the  sasine  required 
to  be  confirmed?  or.  Whether  a 
confirmation  of  the  disposition  upon 
which  the  sasine  had  proceeded 
was  sufficient?  The  question  arose 
in  consequence  of  the  clause  of  the 
charter  which  confirmed  the  sasine 
having  been  partly  written  on  an 
erasure.  The  Court  held  that  the 
date  of  the  sasine  which  was  writ- 
ten on  the  erasure  must  be  held 
pro  non  scriptOy  but  that  the  sasine 
was  sufficiently  identified  other- 
wise, and  they  therefore  sustained 
the  title. 

4.  On  the  general  point.  Whe- 
ther a  confirmation  of  the  sasine 
was  requisite?  Lord  Armadale 
observed,  "  I  cannot  adopt  any  of 
the  propositions  maintained  by  the 
respondent.  I  think  that  it  is  not 
sufficient  to  render  a  right  public 
that  the  disposition  conveying  it 
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was  confirmed,  unless  the  sasine 
on  that  dis|>osition  were  likewise 
confirmed.    I  think  that  the  theory 
of  the  respondent  is  far  from  accu- 
rate.    By  the  original  law  of  feus, 
all  alienations  were  unsafe  without 
consent  of  the  superior,  even  sub- 
feus,  even  inferior  rights,  if  alien" 
ations;    and   confirmation  might 
be  necessary  even  for  these,  in  or- 
der to  secure  the  parties  granting 
and   receiving  them.     But,  with 
regard  to  rights  that  were  to  be 
made  public,  to  be  held  of  the  su- 
perior, confirmation  was  necessary 
on  a  different  principle  ;  the  land 
was  not  only  to  be  alienated,  but 
to  be  held  of  the  superior,  and  for 
that  purpose  it  was  necessary  that 
it  should  be  held  by  express  grant 
from  him  to  the  vassal,  or,  at  least, 
by    what    was    equivalent.     The 
equivalent  was  a  confirmation  of 
infeftment  given  cfe  superiore  meoy 
by  an  assumption  of  his  authority. 
A  confirmation    of   a  disposition 
does  not  supply  this.     The  dispo- 
sition might  operate  by  infeftment 
de  me ;  perhaps  if  a  confirmation 
of  a  disposition  with  a  precept  a 
me,  and  of  the  sasine  to  be  taken 
thereon  by  a  particular  person  were 
obtained,  that  might  be  sufficient 
to  render   public  such   a  sasine, 
when   sufficiently  taken   by  that 
person.      But  that   was   not   the 
present  case.     Here  the  charter, 
io  so  far  it  was  unexceptionable, 
confirmed  only  a  mere  disposition 
and    assignation    to    the   respon- 
dent ;    and  yet   he   says  that   is 
to  imply  a  confirmation  of  a  sa- 
sine taken  previously  to  the  date 
of  it,    and  not   mentioned   in  it. 
I  can  see  no  authority  for  this." 


Lord  President  Blair  ob- 
served,— "  It  is  unnecessary  for 
me  to  go  into  the  general  argu- 
ment on  the  law.  On  this  point 
I  certainly  have  always  held  that 
a  subsequent  confirmation  was  ne- 
cessary, and  this  seems  to  be  taken 
for  granted  in  the  Statute  16  Geo. 
II.  chap.  11,  §  10,  where  it  is  pro- 
vided, that  the  enrolment  should 
not  be  made  till  a  year  from  the 
date  when  he  had  been  publicly 
infeft  and  his  sasine  registered,  or 
charter  of  confirmation  expede 
where  confirmation  was  necessary. 
But  I  will  only  say,  that  I  reserve 
my  opinion  on  that  point/' 

5.  By  the  Act  10  &  11  Vict, 
cap.  48,  §  7,  it  is  enacted,  That 
where  a  charter  of  confirmation 
shall  confirm  the  lands  therein  con- 
tained themselves,  and  the  instru- 
ment of  sasine  therein  in  favour  of 
the  person  receiving  such  charter, 
such  charter  may  be  expressed  in 
the  form  set  forth  in  the  Schedule 
annexed  to  the  Act,  and  in  what- 
ever habile  form  expressed,  shall 
be  held  to  confirm  in  favour  of 
such  person,  so  far  as  regards  such 
lands,  the  whole  dispositions  and 
instruments  of  sasine,  and  other 
deeds,  instruments,  and  writings  of 
and  concernin<i  the  same  neces- 
sary  to  be  confirmed,  in  order  to 
complete  such  person's  investiture 
in  the  lands  as  immediate  vassal 
of  such  superior,  and  that  although 
such  deeds,  instruments,  and  writ- 
ings may  not  be  enumerated,  or 
set  forth  in  such  charter. 

6.  Until  the  passing  of  the  Act 
10  &  11  Vict.  cap.  48,  superiors 
could  not  be  compelled  to  grant 
charters   of   confirmation.      That 
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Act,  however,  on  the  preamble, 
that  the  entry  of  heirs  and  dis- 
ponees  by  charter  of  confirmation 
from  the  superior  was  in  daily  use 
and  practice,  and  that  such  form 
and  entry  was  in  many  cases  more 
convenient  than  entry  by  resigna- 
tion, without  being  to  the  prejudice 
of  the  interests  of  the  superiors, 
enacts  that  a  party  may  obtain 
warrant  for  letters  of  homing  to 
charge  the  superior  to  grant  a 
charter  of  confirmation  in  the  same 
way  and  form  as  is  provided  and 
in  use  for  compelling  entry  by  re- 
signation.— Act  10  ^  11  Vict  cap, 
48,  §  6. 

7.  The  ground  upon  which  a 
distinction  was  attempted  to  be 
established  in  the  case  of  Lock- 
hart  V.  Ferrier,  between  the  con- 
firmation of  an  infeftment  proceed- 
ing upon  a  precept  of  clare  constat^ 
and  the  confirmation  of  an  infeft- 
ment proceeding  on  an  ordinary 
precept,  was  that  a  precept  of  clare 
constat  fell  by  the  death  either  of 
the  superior  by  whom,  or  of  the 
heir  to  whom  it  was  granted. 
This,  however,  was  the  case  with 
all  precepts  until  the  Act  1693, 
cap.  35,  which  enacted,  That  they 
should  continue  in  full  force,  not 
only  in  favour  of  the  parties  to 
whom  they  were  granted,  but  like- 
wise in  favour  of  their  heirs,  assig- 
nees, and  successors,  "  as  well  after 
as  before  the  death  of  the  grantors 


or  parties  to  whom  they  are  grant- 
ed, or  both ;''  but  precepts  of  clare 
constat  were  exempted  from  the 
provisions  of  this  Act.  The  case 
of  LoBD  Johnston  v.  Lord 
QuEENSBERRY,  July  17,  1634, 
however,  was  decided  many  years 
prior  to  the  passing  of  that  Act, 
when  all  precepts  were  on  the  same 
footing.  In  tliat  case,  "  The 
Lords  sustained  the  confirmation 
foresaid,  of  the  said  public  infeft- 
ment, although  done  after  the 
granter's  decease,  which  infeftment 
and  confirmation  thereof  were 
found  valid,  done  at  any  time 
whatsoever  the  superior  pleased, 
either  before  or  after  the  disponer's 
decease,  at  any  time,  where  there 
was  no  intervening  impediment, 
or  any  other  more  lawful  right, 
made  by  the  disponer  before  the 
confirmation,  really  of  the  said 
lands ;  in  which  case,  if  any  such 
real  right  had  been  lawfully  per- 
fected before  the  confirmation, 
there  might  have  been  argument 
that  the  confirmation  might  have 
been  controverted,  as  not  valid, 
after  the  decease  of  the  disponer, 
as  that  thereby  conjirmatio  et  con- 
firmatum  non  possunt  conjungi  post 
mortem^  propter  illud  mediumimpe- 
dimentum:'  By  the  Act  10  &  11 
Vict.  cap.  48,  precepts  of  clare 
constat  continue  effectual  during 
the  granter's  life. 
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An  infeftment  a  me  unconfirmed  is  carried  by  a  General  Service^  and 
may  be  renounced,  and  the  renunciation  will  operate  as  a  mid-im- 
pediment to  a  Subsequent  Confirmation, 

DOUGLAS  V,  SOMERVILLE. 

In  1670,  William  Somerville  disponed  certain  lands  to  James  J^^y  ^^»  ^"^^' 
Stuart.  Stuart  was  infeft  a  me,  but  his  infeftment  was  never  Naeeativi. 
confirmed.  Ilis  sister,  Grisel  Stuart,  was  served  heir  in  general 
to  him,  and  thereafter  renounced  in  favour  of  William  Somerville 
the  disposition  formerly  granted  by  him  to  his  mother.  After 
her  death,  her  son,  James  Douglas  the  pursuer,  served  heir  in 
special  to  James  Stuart,  his  uncle,  as  the  person  last  vest  and 
seized  in  the  lands,  and  thereafter  obtained  a  confirmation  of 
his  uncle's  infeftment.  He  then  brought  a  proving  of  the  tenor 
of  the  disposition  and  infeftment  of  his  uncle.  Somerville  ob- 
jected that  he  had  no  right  to  prove  the  tenor. 

The  Court  ordained  parties  to  be  heard  on  the  point,  "  Whether 
Grisers  general  service  to  her  brother  James  carried  the  right 
to  the  disposition,  notwithstanding  of  the  infeftment  a  me  fol- 
lowing thereupon,  not  confirmed  by  the  superior  ?  Or  if  James' 
right  and  infeftment,  though  not  confirmed,  was  conveyed  to 
the  pursuer  by  his  special  service." 

Pleaded  for  the  Pursuer. — ^Jaraes  Stuart's  infeftment  was  ^^^^^^^'^^ '^^^ 
more  than  a  personal  right.     If  it  had  been  only  a  personal 
right,  confirmation  could  not  make  it  a  complete  real  right. 
Its  being  rendered  completely  real  by  infeftment,  implies  that 
before  such  completing  it  was  of  the  same  nature  as  after, 
that  is  real.     Confirmation,  which  is  but  an  approving  or  rati- 
hibition,  might  strengthen  the  right,  but  could  not  alter  the 
very  essence  of  it.     An  infeftment  a  me  cannot  be  carried  by  a 
general  service,  which  conveys  personal  rights,  because  it  hath 
several  effects  of  a  real  right.     The  casualties  of  superiority 
fall  retro  from  the  date  of  the  sasine  a  me  whenever  confirma- 
tion is  obtained.     But   no  such  casualties  fall  by  a  personal 
right,  though  confirmed  by  the  superior.     An  infeftment  a  me 
would  be  a  sufficient  title  in  a  maills  and  duties  against  tenants. 
Had  Grisel  Stuart,  after  her  general  service,  resigned  upon  the 
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Douglas  procuratory  in  the  disposition  granted  by  the  defender  to  her 
SoMERviLLB.  brotheF,  and  taken  a  charter  of  resignation  and  infeftment,  that 
17187  would  indeed  have  hindered  the  pursuer's  confirmation  to  draw 
back,  because  two  could  not  be  vassals  in  the  same  right  to  the 
same  superior.  But  as  she  never  became  vassal,  it  was  entire 
to  the  pursuer  to  make  use  of  the  faculty  he  had  of  making 
himself  vassal  by  serving  heir  in  special  and  confirming.  Her 
renunciation  could  have  no  effect,  because  her  general  service 
could,  at  most,  carry  only  the  procuratory  of  resignation,  which 
could  not  be  effectually  renounced,  seeing  the  dispositive  part 
and  the  precept  of  sasine  were  not  carried  by  the  general  ser- 
vice.  When  an  infeftment  a  me  is  said  to  be  null  till  confirmed, 
it  is  not  meant  to  be  simply  null,  as  a  sasine  is  for  want  of  its  pro- 
per symbol,  but  null  as  to  certain  effects  being  in  a  competition 
with  a  more  complete  right,  or  null  by  not  taking  present  effect, 
and  being,  as  it  were,  in  suspense,  till  confirmed  by  the  superior. 

ABoumsNT  FOB  Pleaded  FOR  THE  DEFENDER. — The  two  ways  by  which  all 
succession  is  transmitted  is  by  special  and  general  services.  The 
special  service  is  intended  for  such  rights  only  as  are  completed 
and  established  by  infeftment,  and  the  general  service  for  all 
other  rights,  whether  such  as  by  nature  are  purely  personal,  or 
such  as  are  designed  to  be  real  where  the  infeftment  has  not  yet 
actually  followed. 

The  pursuer's  service  is  intrinsically  null  as  proceeding  upon 
an  infeftment  a  me  not  confirmed  by  the  superior  at  the  time  of 
the  service.  There  was,  therefore,  no  subject  for  a  service,  that  is, 
no  feu,  for  a  feu  cannot  be  constituted  by  a  null,  or  at  most,  a 
conditional  infeftment.  Nor  can  the  confirmation  since  ob- 
tained by  the  pursuer  validate  the  service  expede  before  there 
was  a  right  in  being  to  which  he  could  be  served,  supposing  it 
might  make  way  for  a  subsequent  service.  But  before  this  con- 
firmation was  obtained  by  the  pursuer,  the  disposition  in  favour 
of  James  Stuart  was  transmitted  to  Grisel  Stuart,  his  sister,  by 
a  general  service.  Her  brother's  infeftment  a  ms  not  being  con- 
firmed, the  disposition  in  his  favour  continued  a  personal  right. 
It  was  carried  by  her  general  service,  and  was  by  her  as  effec- 
tually discharged  and  renounced  as  if  no  sasine  had  followed. 
Her  general  service  and  renunciation  was  a  mid-impediment, 
and  so  hindered  the  confirmation  obUiined  by  the  pursuer  to 
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operate  retro  so  as  to  validate  his  uncle's  infeftment.  For  Grisel  douolas 
Stuart  being  generally  served,  might  have  resigned  upon  the  Sojmrvill*. 
procuratory  in  the  disposition,  and  completed  her  right,  or  might 
have  conveyed  her  right  to  others  who  might,  in  the  same^way, 
have  made  theirs  effectual.  As,  therefore,  the  unconfirmed  in- 
feftment by  her  brother  was  no  hinderance  to  the  transmission 
in  favour  of  Grisel  Stuart,  after  the  right  came  in  her  person 
she  did  so  extinguish  it  that  there  was  no  place  for  confirma- 
tion. The  whole  right  possessed  by  James  Stuart  was  conveyed 
to  his  sister.  The  same  right  was  legally  extinguished  by  her 
renunciation,  and  so  hindered  the  effect  of  any  subsequent^on- 
firmation.  Her  renunciation  was  medium  impedimentum,  so^as 
to  hinder  the  drawing  back  of  the  confirmation  to  the  date  of 
the  sasine.  Where  several  voluntary  rights  are  granted  by  the 
same  person,  the  last  right  first  completed  will  be  preferred. 
But  the  present  question  is  not  about  a  conveyance  made  by 
Grisel  Stuart,  which  the  receiver  neglected  to  complete  before 
the  confirmation  obtained  by  the  pursuer.  The  question  re- 
lates to  a  total  extinction  of  the  right  itself  An  extinction  of 
the  right  takes  away  all  place  for  confirmation,  for  an  accident 
cannot  exist  without  a  subject. 


"  The  Lords  Found,  That  the  whole  right  in  James  Stuart's    Judgment. 
pei*son,  by  the  minute  and  disposition  made  in  his  favour,  having    ^  ^    ' 
been  conveyed  to  Grisel,  his  sister,  by  the  general  service,  her 
discharge  and  renunciation  was  a  mid-impediment  and  effectual 
stop  to  any  subsequent  confirmation  of  the   infeflment  a  me 
which  was  once  in  James'  person." 


1.  The  feudal  charter  of  confir- 
mation is  founded  on  a  deed  of  the 
same  name,  which  was  in  use  an- 
terior to  the  feudal  system.  Two 
examples  of  the  ancient  deed  are 
appended  to  the  present  section, 
taken  from  the  Formulae  Vete- 
R£S  of  Marculfus.  In  reference 
to  the  old  deed  of  confirmation, 
Mr.  Ross,  in  his  Lectures,  observes, 
— "  Grants,  though  made  to  the 


Church,  might,  it  seems,  be  called 
in  question  by  the  successors  of 
the  sovereign  who  granted  them, 
especially  where  they  contained 
privileges  or  immunities  which 
encroached  upon  the  prerogative. 
Upon  the  death  of  the  prince, 
granter  of  the  original  charter, 
therefore,  it  was  necessary  to  ob- 
tain that  charter  confirmed  by  his 
successor.     Accordingly,  Marcul- 
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fas  gives  a  form  of  a  charter  of 
confirmation  under  that  special 
title.  The  deed  recites  the  peti- 
tion of  the  Churchmen,  stating  the 
terms  of  the  grant  which  had  been 
made  by  the  predecessor  of  the 
then  prince,  and  craving  that  the 
same  may  be  confirmed  by  the 
present  one,  which  is  accordingly 
granted,  the  original  charter  being 
first  inspected.  Excepting  that 
the  former  deed  is  not  verbatim 
inserted,  there  is  no  diflFerence  be- 
tween this  and  our  common  char- 
ter of  confirmation.  We  have 
always  been  taught  that  a  charter 
of  confirmation  was  a  deed  purely 
feudal,  which  arose  from  the  do- 
minium  directum  in  the  superior, 
and  the  restraint  upon  the  vassal 
against  alienating  his  feu.  But 
here  we  find  the  charter  of  confir- 
mation complete  six  hundred  years 
before  the  books  of  the  feus  were 
written.  We  discover  it  at  that 
period  to  be  a  form,  not  of  the 
feudal,  but  of  the  Roman  law. 

2.  "  In  the  same  style  it  appears 
that  grants  were  made  of  property 
to  private  men.  The  property  of  the 
King,  whether  it  consisted  in  land 
or  money,  went  under  the  general 


name  of  Fisctis^  which,  among  the 
Romans,  was  the  treasure  of  the 
Emperor.  At  this  time,  whatever 
lands  belonging  to  the  fisc  of  the 
Prince  happened  to  be  given  away 
by  him  to  any  of  the  subjects, 
stood  in  need  of  a  confirmation  by 
the  successor.  The  learned  Big- 
non  thinks  that  this  was  chiefly 
necessary  where  privileges  were 
annexed  to  the  lands,  such,  for 
instance,  as  the  exclusion  of  the 
King'^s  fines,  which  seems  to  have 
been  at  that  time  a  common  privi- 
lege. However  that  may  be,  certain 
it  is,  that  a  confirmation  was  neces- 
sary. The  form  which  appears  in 
Marculfus  is  entitled, — '  Confir- 

MATIO   PRO  SECULARIBUS  VIRIS,' 

and  is  in  the  same  style  with  the 
former  charter  of  that  kind.  It  pro- 
ceeds upon  a  petition  of  the  party, 
and  the  production  of  his  original 
charter,  which  is  often  termed  a  pre- 
cept :  *  Undeet  ipsam  prec^ptionem 
antedicti  Principis  nobis  ostendit 
relegendam.'  The  charter,  there- 
fore, is  confirmed  to  him  and  his 
successors,  with  full  power  to  give 
or  to  leave  the  property  to  whom 
he  pleases." — i2o««'  Lectures^  vol. 
ii.  p.  76. 


I. 


CONFIRMATIO. 

Marculfus,  Quem  diuina  pietas  sublimat  ad  Regnum,  condecet  facta  conseruare 

Lib.  I.  No.  XVI.  parentum,  praecipue  quod  pro  compendiis  Ecclesiarum,  aut  locis  sanc- 
torum, k  regali  dementia  pro  geterna  retributione  probatur  esse  indul- 
tum,  oportet  conseruare  eum.  Igitur  Apostolicus  vir,  pater  in  Christo 
noster,  illius  vrbis  Episcopus,  clementisD  Regni  nostri  detulit  in  notitia, 
quasi  ille  Rex  per  suam  prasceptionem,  sua  manu  subscriptam,  ad  Ec- 
clesiam  illius,  cui  praeesse  dignoscitur,  villam  nunciipatam  illam,  sitam 
in  pago  illo,  cum  integritate  sua,  sub  omni  emunitate,  absque  vllo  in- 
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troitu  iudicum,  de  quibuslibet  causis  ad  freda  exigendum,  propter  nomen 
Domini  concessisset :  &  ipsam  praeceptionein  se  prae  manibus  habere 
adfinnat,  &  memoratam  villain  ipse  Pontifex,  sub  eodem  modo  ad  par- 
tem Ecclesise  possidere  videatur,  petit  ad  celsitudinem  nostram,  vt  hoc 
circa  eodem,  vel  memorata  Ecclesia  domini  illius,  per  nostra  deberemus 
confirmare  oracula.  Quod  nos  propter  nomen  Dei,  &  reuerentia  ipsius 
sancti  loci,  vel  merito  prsBfati  Pontificis,  gratante  animo  prsBstitisse,  & 
confirmasse  cognoscite.  Praecipientes  enim,  vt  sicut  constat  praefatam 
villam  a  iam  dicto  Principe,  mcmoratae  Ecclesise  illius,  cum  integritate, 
sub  omni  emunitate  fuisse  concessam,  &  earn  ad  pra)sens  possidere 
videtur,  inspecta  ipsa  cessione,  per  hoc  praeceptum  pleniiis  in  Dei  no- 
mine confirmatani,  sub  eo  ordine,  &  ipse  &  successores  eorum,  vel 
memorata  Ecclesia  domini  illius,  illam  teneant,  &  possideant,  &  eorum 
successoribus  ad  possidendum  relinquant,  vel  quicquid  exinde  pro  opor- 
tunitate  ipsius  sancti  loci  faciendum  decreuerint,  ex  nostro  permissu 
liberam  babeant  potestatem.     Et  vt  haec  auctoritatis,  &c. 


II. 

CONFIRMATIO  PRO  8ECULARIBUS  VIRIS. 

Regiam  consuetudinem  exercemus,  &  fidelium  nostrorum  animos  Marcdlfus, 
adhortamur,  si  petitionibus  nostrorum  fidelium  libenter  annuimus,  &  ^viL  ^^' 
eas  in  Dei  nomine  cffectui  mancipamus.  Igitur  inlustris  vir  ille  cle- 
mentiae  Regni  nostri  suggessit,  eo  quod  ante  hos  annos  ille  quondam 
Rex  parens  noster,  villam  aliquam,  nuncupatam,  sitam  in  pago  illo, 
quae  antea  ad  fiscum  suum  adspexerat,  &  ille  tenuerat,  pro  fide  sua 
recta,  eius  mentis  compellentibus,  cum  omni  integritate,  &  ipsam 
villam  aspicientem  per  suam  praeeeptionem,  sua  manu  roboratam,  in 
Integra  emunitate,  absque  villus  introitu  iudicum  de  quibuslibet  causis 
ad  iVeda  exigendum,  eidem  concessisset.  Vnde  &  ipsam  praeeeptionem 
antedicti  Principis,  nobis  ostendit  relegendam,  &  memoratam  villam  ad 
praesens  sub  eodem  modo  possidere  videtur ;  petiit  vt  hoc  circa  eodem 
nostra  pleniiis  deberet  auctoritas  generaliter  confirmare.  Cuius  petitio- 
Dem  pro  respectu  fidei  suae,  sicut  vnicuique  de  fidelibus  nostris,  iusta 
petentibus  nequiuimus  denegare,  sed  gratante  animo  praestitisse,  & 
confirmasse  cx)gnoscite.  Prascipientes  ergo  vt  sicut  constat  antedictam 
villam  illam,  cum  omni  integritate  sua,  ab  ipso  Principe  illo  memorato 
illi  fuisse  concessam,  &  eam  ad  praesens  iure  proprietario  possidere 
videtur,  per  hoc  praeceptum  pleniiis  in  Dei  nomine  confirmatum  inspecta 
ipsa  praeceptione,  &  ipse,  &  posteritas  eius  eam  teneant  &  possideant, 
&  cai  voluerint  ad  possidendum  relinquant,  vel  quicquid  exinde  facere 
decreuerint,  ex  nostro  permissu  libcro  perfruantur  arbitrio.  Quam 
vero  auctoritatem,  vt  firmior  habcatur,  &  j)er  tenipora  conseruetur, 
propria  manu  subtus  cam  decreuimus  roborare. 
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SECTION  IV. 


RESIGNATION  IN  FAVOREM. 


A  vassal  Resigning  is  not  divested  until  infefiment  is  expede  on  the 

charter  foUomng  on  the  Resignation. 

PURVES  V,  STRACHAN. 

Not.  14, 1677.  SiR  WiLLiAM  PuRVES,  OS  donator  to  the  marriage  of  the  heir 
Ni^aLATiviu  of  the  Laird  of  Elsick,  who  died  last  infeft  in  the  lands  of 
Crichie,  holden  ward  of  the  King,  whose  son  was  unmarried 
and  marriageable,  pursued  a  poinding  of  the  said  lands  for  the 
avail  of  the  marriage.  Compearance  was  made  for  Strachan  of 
Kinaldie,  who  alleged,  that  the  lands  of  Crichie  could  not  be 
affected  with  the  marriage  of  Elsick,  because  his  father  was 
denuded  by  an  absolute  disposition  in  favour  of  Kinaldie,  and 
the  resignation  made  thereupon  accepted  by  the  King  as  su- 
perior, whereupon  there  was  a  charter  granted  in  Exchequer, 
charging  the  ward  with  a  novo  damns. 

ARouMEHTFoa  Pleaded  for  THE  PuRSUER. — Non  reUvot,  unless  Kinaldie 
uEsuER.  j^^j  hQQn  infeft  before  Elsick^s  death,  because  Elsick  continued 
vassal  until  he  was  divested,  which  a  resignation  in  favorem 
could  not  do.  It  is  true  a  resignation  ad  remanentiam,  which 
requires  no  more  for  its  accomplishment,  would  fully  denude 
the  vassal,  and  consolidate  the  property  with  the  superiority  ; 
but  the  acceptance  of  a  resignation  in  favorem  doth  import  no 
more  than  the  superior's  being  willing  to  admit  a  new  vassal, 
who  could  not  become  vassal  till  he  were  infeft,  and  so  the 
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acceptance  did  only  import  an  obligation  upon  the  superior,      Pubves 
whereby  he  might  be  obUged  to  infeft  the  new  vassal,  which    strachan. 
also  might  oblige  that  vassal  to  complete  his  infeftment.     But      IgttT 
there  is  neither  law  nor  practice  to  take  from  the  superior,  by 
this  free  deed  of  his  accepting  of  a   resignation,  the  whole 
casualties  of  his  superiority,  except  only  the  non-entry,  which 
reaches  only  the  retoured  duties,  till  it  be  declared ;    for  the 
person  in  whose  favour  the  resignation  is  made,  till  he  be  infeft, 
is  no  vassal,  and  hath  no  real  right,  and  so  no  casualty  can  fall 
to  the  superior  by  his  ward  or  marriage,  or  his  Uferent  escheat. 
Neither  can  the  fee  recognosce  by  any  deed  of  his,  and  therefore 
there  being  neither  example  nor  rule  to  burden  the  new  in- 
tended vassal,  the  old  vassal  remains  vassal,  and  all  the  casual- 
ties fall  upon  his  account,  for  the  property  remains  in  him, 
though  it  be  in  the  superior's  hands  by  non-entry,  in  the  same 
way  as  it  is  before  the  vassaFs  heir  be  infeft  ;  and  therefore  an 
apprising  against  the  old  vassal,  and  infeftment  thereon  before 
an  infeftment  upon  the  vassal's  resignation,  will  be  preferred  ; 
yea,  a  voluntary  infeftment  upon  a  posterior  resignation,  being 
first  expede,  will  be  preferred  to  a  posterior  infeftment  upon  a 
prior  resignation,  albeit  there  might  appear  fraud  in  the  superior 
and  prior  vassal,  in  granting  and  accepting  double  dispositions, 
which  are  declared  fraudulent  by  Act  of  Parliament ;  yet  the 
purchaser  of  the  first  infeftment  not  being  particeps fraudis  dolus 
anthoris  non  obest  successori,  so  his  right  is  good.     And  it  is 
certain  by  the  present  custom,  that  superiors  accepting  resig- 
nations, do  never  notice  when  the  new  infeftment  is  expede, 
knowing  the  old  vassals  remain  till  then  ;  so  that  Kinaldie  sibi 
imputet,  that  he  did  not  expede  his  infeftment  before  his  author 
died.     It  is  tnie,  if  the  superior  be  in  culpa  aut  mora^  in  not 
expeding  his  infeftment,  he  might  justly  lose  the  casualty  in- 
curred by  his  own  fault  or  delay. 

Pleaded  for  the  Defender, — The  resignation  accepted a^oumentior 
denudes  the  resigner,  so  that  in  him  there  is  no  real  right,  but 
the  feudal  contract  betwixt  him  and  his  superior  is  fully  dis- 
solved. For  as  he  was  infeft  by  solemnity  of  sasine  by  earth 
and  stone,  so  he  is  divested  by  a  symbolical  redelivery  of  his 
fee  and  possession  by  staflf  or  baton,  which  he  delivers  to  the 
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PuRvra     superior,  and  he  takes  it  in  his  hands  in  evidence  of  liis  accept- 
Strachan.    ance,  and  delivers  the  same  to  the  acquirer,  who  receives  it  in 

16777  token  of  his  becoming  vassal,  which  dissolves  the  first  feudal 
contract,  and  makes  up  the  second.  And  as  all  casualties  fall 
by  the  appearand  heir,  though  not  infeft,  so  the  casualty  should 
occur  by  the  new  vassal,  as  if  he  were  infeft,  who  can  never 
pretend  that  by  his  own  delay  to  infeft  himself,  he  should  shun 
the  casualties  of  the  fee  ;  for  it  is  certain  that  refviatio  feudi  is 
always  competent  to  the  vassal,  he  satisfying  anterior  casualties, 
which  refutation  is  upon  resignation  by  staff  or  baton,  which 
truly  carries  the  fee  to  the  superior,  though  when  it  is  in  favorem 
there  be  an  obligation  upon  the  superior  to  resign  the  fee  to 
another,  and  therefore  the  maills  and  duties  belong  to  the  superior 
by  the  resignation  only,  ex  plena  domino^  because  the  former 
vassal  cannot  pretend  to  the  duties,  having  resigned  the  fee ; 
nor  can  the  new  vassal  till  he  hath  perfected  his  infeftment ;  so 
that  the  superior  having  the  fee  in  his  own  hands,  and  the  full 
profit,  he  can  have  no  other  casualty.  For  if  the  question  were 
now  of  the  ward-duties,  they  could  not  be  claimed  by  reason  of 
the  ward,  but  the  whole  duties  by  the  resignation,  so  that  the 
superior  should  have  no  casualty  after  resignation  while  the  fee 
is  in  his  hand  ;  or  if  any,  it  should  not  fall  by  the  old  vassal 
but  by  the  new,  wherein  neither  the  King  nor  any  other  superior 
will  have  detriment  as  to  the  future,  because  they  may  qualify 
their  acceptance  of  the  resignation,  that  the  new  vassal  should 
be  liable  in  all  the  casualties,  through  his  death,  rebellion,  or 
injury,  as  if  he  were  presently  infeft,  which  would  do  better  for 
the  superior,  the  acquirer  being  always  more  opulent  than  the 
seller,  who  having  sold  the  lands  with  the  superior's  consent  or 
acceptance,  and  likely  to  be  free  of  a  ward,  should  at  the  option 
of  the  buyer,  who  might  lie  uninfeft  so  long  as  he  pleased,  incur 
the  marriage  of  his  heir,  which  ofttimes  would  be  of  greater 
value  than  this  fee,  seeing  the  marriage  respects  the  appearand 
heir's  whole  estate  heritable  and  moveable. 

Jddqmbmt.  "  The  Lords  Found,  That  the  acceptance  of  a  resignation  in 

'    '  '  favorem  did  not  denude  the  former  vassal,  and  therefore  till  the 

new  vassal  was  infeft,  they  found  the  casualty  of  superiority 

fallen  after  the  resignation  to  arise  from  the  resigner,  and  not 
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from  the  acquirer,  and  so  found  the  land  to  be  burdened  with      Porves 
Elsick's  marriage/'  Stbacham. 

The  ground  of  the  judgment  is  thus  given  by  Lord  Stair  in      TgttT 
his  Decisions : — "  For  the  Lords  considered  that  the  real  rierht  of  stair's  Deci- 

.•••ii  •••  ••••/•  1  sions,  vol.  11. 

property  is  not  m  the  superior  by  a  resignation  in  favorem^  and  p.  558. 
be  only  liable  to  a  personal  obligation,  so  that  an  original  in- 
feftment  by  the  superior  to  a  third  party  might  give  the  first 
real  right,  and  exclude  both  resigner  and  purchaser ;  and  though 
the  question  were  of  the  ward-duties,  the  superior  might  take 
himself  to  the  ward,  which  needs  no  declarator,  and  continues 
during  the  vassal's  minority,  and  not  to  the  non-entry  falling  by 
the  resignation,  though  the  fee  be  in  the  superior's  hand  during 
the  ward,  Ac.,  yet  not  jure  proprietaiis  but  jure  superioritaiisy 
by  a  casualty  of  the  superiority." 

Lord  Fountainhall  in  his  Decisions  states, — "On  the  14th brown's SuDp., 
November  1677,  the  Lords  advised  this  debate,  after  it  was 
resumed  by  my  Lord  Pitmedden,  at  his  trial  in  the  Inner  House, 
conform  to  the  Act  of  Sederunt,  before  his  admission,  and  that 
he  had  given  his  judgment  in  it  first.  The  Lords  sustained  the 
summons  of  declarator,  and  repelled  the  defence,  in  respect  of 
the  reply  ;  and  found  the  naked  resignation  did  not  stop  the 
falling  of  those  casualties  upon  the  resigner's  death,  unless  in- 
feftment  had  been  expede  on  the  resignation  likewise  before 
his  death.  Sir  George  Lockhart,  though  he  was  for  the  de- 
fender, yet  wondered  if  the  Lords  could  make  any  stop  and 
demur  on  so  clear  a  case,  as  to  give  it  a  large  hearing  in  their 
own  presence ;  and  remembered  a  stronger  defence  than  this 
was  repelled  in  December  1668  or  January  1669,  in  the  decla- 
rator Duke  of  Hamilton  v.  David  French  and  the  tenants  of 
Milneburne,  viz.,  that  one  having  apprised  his  debtor's  land, 
charged  the  superior  to  enter  him,  who  delayed  ;  medio  tempore 
the  debtor  dies,  the  lands  holding  ward,  and  the  superior  claim- 
ing the  ward.  It  was  contended  by  the  appriser  that  the 
charging  the  superior  was  equivalent  to  an  infeftment,  and  so 
behoved  to  stop  the  ward,  as  it  would  have  done  ;  and  yet  the 
Lords  repelled  this." 
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1.  "  The  most  ordinary  and  im- 
portant conveyances  are  of  lands 
and  annualrents  which  pass  by  in- 
feftments;  for  perfecting  whereof 
there  must  not  only  be  a  disposi- 
tion, but  also  a  resignation  in  the 
hands  of  the  superior,  and  new 
infeftment  granted  by  him  to  the 
acquirer  thereupon,  or  by  confirma- 
tion, or  for  obedience  upon  appris- 
ing or  adjudication;  for  disposi- 
tions of  lands  to  be  holden  of  the 
grantor  do  not  transmit  the  grant- 
or's right,  because  he  continues 
superior  in  the  direct  dominion, 
but  it  becomes  an  original  right 
constituting  a  new  subaltern  infeft- 
ment. Resignation  is  either  in  fa- 
vour of  the  superior  himself,  for 
consolidating  of  the  property  with 
the  superiority,  and  therefore  is 
called  resignation  ad perpetuam  re- 
manentiamy  or  it  is  a  resignation 
in  the  superior's  hands  in  favour 
of  the  resigner  himself,  or  in  fa- 
vour of  an  acquirer,  and  therefore 
is  called  resignation  in  favorem. 
The  first  of  these  is  no  transmis- 
sion, but  an  extinction  of  the  fee, 
and  hath  been  spoken  to  in  that 
title.  The  second  is  not  properly 
a  transmission,  because  it  passeth 
not  from,  but  returneth  to,  the  re- 
signer,  yet  ordinarily  under  diverse 
considerations ;  as  when  he  re- 
signs from  himself  and  such  heirs, 
in  favour  of  himself  and  other 
heirs ;  or  when  he  resigns  a  ward 
holding,  that  it  may  be  returned 
blench  or  feu ;  in  so  far  it  is  a  trans- 
mission, and  partakes  of  the  third 
which  is  most  properly  a  trans- 
mission. 

2,  "  A  resignation  must  pro- 
perly proceed  upon  a  disposition  or 


procuratory  of  resignation  having 
in  it  the  effects  of  a  disposition 
which  must  be  in  writ,  for  the  in- 
strument of  resignation  being  but 
the  assertion  of  a  notary  will  not 
be  sufficient  alone  without  an  ad- 
minicle in  writ ;  and  though  a 
resignation  propriis  manibtis  can 
have  no  procuratory,  yet  the  dis- 
position whereupon  it  proceeds 
must  be  shown  as  the  warrant 
of  the  instrument  of  resignation. 
The  second  step  in  resignation  is 
the  act  of  resignation  itself,  which 
necessarily  must  be  by  way  of 
instrument  of  a  notary,  expressing 
the  warrant  of  it,  viz.,  the  disposi- 
tion, if  it  be  done  by  the  resigner, 
propriis  vnanibuSy  or  the  procura- 
tory if  it  be  done  by  a  procurator, 
and  that  conform  thereto,  the  re- 
signer or  procurator  compeared 
personally  before  the  superior  or 
his  commissioner,  having  special 
warrant  to  receive  resignations, 
and  that  the  resignation  was  made 
in  the  hands  of  the  superior  by 
staff  and  baton,  delivered  by  the 
resigner  or  his  procurator  to  the 
superior,  as  the  token  or  symbol  of 
the  thing  received,  and  that  the 
same  was  accepted  and  received 
by  the  superior  or  his  commis- 
sioners, by  taking  the  said  symbol 
in  their  hands,  for  new  infeftment, 
to  be  given  to  the  acquirer ;  and 
though  the  resignation  nseth  to  be 
made  by  the  vassal,  or  his  procu- 
rator on  their  knees,  and  so  is  ex- 
pressed in  the  instrument,  either 
specially  or  generally,  *  ynth.  all 
humility,'  and  that  the  superior  or 
his  commissioner  used  to  deliver  the 
staff  as  the  symbol  of  the  fee  to  the 
acquirer,  which  is  also  expressed 
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in  the  instniment.  Yet  these  ai-e 
not  so  eaaential,  but  that  without 
the  beinfT  or  expressing  thereof 
the  instrument  will  be  valid.  The 
hist  step  of  this  transmission  by 
resif^ation  is,  the  superior  or  his 
comroiseioners  giving  new  infeft- 
ment  to  the  acquirer,  tlie  nature 
and  requisites  of  which  infeftment 
hath  been  expressed  before  in  the 
title  Infeftments. 

3.  "  The  solemnities  of  resigna- 
tion are  so  essential  and  necessary, 
that  the  omission  of  them  annul- 
leth  the  resignation,  and  therefore 
renunciation  without  a  formal  re- 
signation, though  it  may  be  suffi- 
cient against  the  renouncer,  yet  it 
is  not  sufficient  to  take  away  the 
infeftment  renounced  against  sin- 
gular successors.  Nor  can  it  con- 
stitute any  real  right  in  the  person 
of  the  ac(]uirer,  unless  he  had 
aliunde  anotlier  right  standing  in 
his  person,  in  which  case  the  re- 
nondation  might  exclude  the  re- 
nouncer, or  his  heirs,  to  quarrel 
that  right.  The  reason  thereof  is, 
becaose  yura  eodem  ntodo  destiUimt- 
tur  quo  consHluuntur ;  and  there- 
fore an  infeftment  cannot  be  con- 
stituted without  an  instrument  of 
atane,  so  they  cannot  be  desti- 
tuted without  an  instrument  of  re- 
mgnatton,  or  at  least  another  in- 
■trument  of  sasine,  with  the  su))e- 
rior's  confirmation,  or  upon  his 
charter  for  obedience,  so  that  re- 
nnnciation  being  personal  operates 
nothing,  except  in  the  case  of  wad- 
sets, which  are  extinguished  by  a 
renonciation  registered  by  the  Act 
of  Parliament  But  even  wadsets 
cannot  be  transmitted  without  re- 
signation in  faroar  of  the  wadset- 


ter's singular  successors." — Slair, 
3,  2,  8. 

4.  "  As  to  the  effect  of  resigna- 
tion, there  is  no  doubt  but  when 
the  same  is  truly  made,  and  infefi- 
ment  follows  conform,  the  resigner 
is  fully  divested,  and  the  acquirer 
is  fully  invested.  It  is  no  less 
evident  that  before  resignation  be 
made,  the  disposition  or  procura- 
toiy  operates  nothing  as  to  the 
real  right,  which,  notwithstanding;, 
remains  tiilly  in  the  disponer. 
Though  he  bo  obliged  to  perfect 
it,  albeit  there  be  no  express  ot^ 
ligement  in  the  disposition,  yet 
by  the  nature  thereof,  the  disponer 
is  obliged  to  infeft  himself,  if  he  be 
not  infeft,  and  to  infeft  the  m— 
quirer.  The  disposition  of  pro- 
perty being  accomplished,  carries 
all  real  right  the  disponer  had  of 
the  land,  or  bonds  for  granting 
real  right  in  favour  of  the  disponer 
or  his  authors,  though  neither  as- 
signed nor  mentioned  in  the  dis- 
(Msition.  So  likewise  a  disposi- 
tion of  land,  immediately  before  a 
term  not  expressing  an  entry  noi' 
assignation  to  the  rent,  was  found 
to  exclnde  the  disponer  tla-refiom, 
though  infeftment  followed  not  till 
after  the  term.  And  generally  it 
carries  maills  and  duties,  as  in- 
cluding virtually  an  assignation 
thereto.  And  though  the  disposi- 
tion or  procuratory  cannot  consti- 
tute a  real  right,  yet  it  doth  suffi- 
ciently exclude  the  disponer  or  his 
heirs  from  troubling  the  acquirer's 
possession  thereupon." — Slair,  3, 
2,  11. 

5.  "  The  main  question  then  is, 
What  is  the  effect  of  a  resigna- 
tion, when  done  and  accepted  by 
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the  superior,  and  no  infeftment 
following  thereon,  where,  in  that 
case,  the  right  or  fee  standeth, — 
whether  in  the  disponer,  acquirer, 
or  superior ;  and  whether  the  re- 
signer  be  fully  thereby  denuded, 
or  if  he  may  not  grant  a  second 
resignation,  whereupon  the  fii*st 
infeftment  being  recovered,  will  be 
effectual  I  This  is  very  learnedly 
debated  by  Craig,  who  showeth 
that  the  common  opinion  was, 
that  the  second  resignation,  with 
the  first  sasine,  will  be  preferred, 
though  the  Lords  had  decided 
otherwise  in  the  case  of  a  citizen 
of  Perth,  making  a  second  resig- 
nation in  favour  of  his  son,  though 
after  the  first  resignation  by  the 
space  of  20  years.  Yet  Craig  ap- 
proved the  old  opinion,  conceiving 
the  resigner  never  to  be  fully  di- 
vested till  the  acquirer  were  invest- 
ed. It  is  clear,  that  by  the  supe- 
rior's acceptance  of  the  resignation 
in  favor  em  J  there  is  upon  him  a 
personal  obligation  to  infeft  that 
person  in  whose  favour  the  resig- 
nation was  made,  and,  therefore, 
though  the  acquirer  die  uninfeft, 
his  heir,  by  a  single  service,  hath 
right  to  that,  as  other  personal 
rights,  and  thereupon  may  compel 
the  superior  to  infeft  him.  And 
so  posterior  decisions  go  along 
with  Craig's  opinion,  not  only  in 
the  case  of  the  public  infeftment 
upon  a  second  resignation,  but, 
which  is  much  more,  after  a  resig- 
nation is  made,  a  bare  infeftment 
flowing  thereafter  from  the  re- 
signer,  and  being  but  a  short  time 
before  the  public  infeftment  upon 
the  resfgnation,  yet  was  preferred 
thereto.     So  then  the  resignation 


in  favorem  doth  not  denude  the 
resigner  of  the  real  right,  but  is 
incomplete  till  infeftment  follow; 
and  therefore  a  personal  renuncia- 
tion of  him  in  whose  favour  it  was 
will  fully  evacuate  the  resignation, 
and  make  the  resigner's  infeftment 
as  entire  as  at  first,  which  could 
not  be  without  a  new  infeftment, 
if  the  resigner  had  been  divested. 
As  in  the  case  of  a  resignation 
ad  remanentiamy  the  superior's 
simple  renunciation  or  discharge 
thereof  could  not  revive  the  vas- 
sal's prior  infeftment,  but  he  be- 
hoved to  be  infeft  de  novo^ — -Stair, 
3,  2,  12. 

6.  The  Act  8  and  9  Vict.,  cap. 
35,  on  the  preamble  that  instru- 
ments of  resignation  in  favorem^ 
as  separate  instruments,  intended 
merely  to  connect  the  procurator)' 
with  the  charter  of  resignation, 
were  rarely  used  in  practice,  and 
were  wholly  unnecessary,  abolishes 
such  instruments,  and  provides, 
that  the  deduction  of  titles  required 
by  the  Act  1 693,  cap.  35,  to  be 
made  in  such  instruments,  shall  in 
future  be  made  in  the  charter  of 
resignation.  8  and  9  Vict.  cap.  3ft, 
sect.  9. 

7.  In  the  case  of  Renton  «. 
Anstruther,  Nov.  14,  1848,  a 
charter  of  resignation  was  objected 
to  as  null,  in  respect  that  no  in- 
strument of  resignation  had  ever 
been  executed.  The  Court  held 
that  an  instrument  of  resignation 
was  unnecessary.  In  the  note  to  his 
interlocutor  Lord  Ivory  observed, 
— "  On  the  merits,  the  Lord  Or- 
dinary, after  an  attentive  consi- 
deration of  the  authorities  and 
practice  of  conveyancers,  is  satis- 
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fied  that  the  want  of  an  instrument 
of  resignation  does  not  afford  any 
good  ground  of  challenge  against 
the  entail  title.  In  the  general 
case,  it  is  notorious  that  the  all  but 
universal  practice  is,  not  to  extend 
an  instrument,  where  the  resigna- 
tion is  merely  in  favorem.  The 
usage  of  the  profession  in  this  re- 
spect is,  more  or  less,  expressly 
noticed  in  the  different  books  of 
practice.  And,  indeed,  the  pur- 
suer himself  hardly  ventures  to 
call  the  fact  into  question  ;  for  his 
argument  is  mainly  addressed  to 
distinguish,  in  this  particular,  the 
present  case,  where,  in  consequence 
of  the  death  of  the  original  granter 
and  grantee  of  the  procuratory,  it 
becomes  necessary  to  call  in  the 
aid  of  the  Statute  1693,  cap.  35, 
from  the  other,  and  perhaps  the 
more  usual  case,  where  the  procu- 
ratory being  executed  in  the  life- 
time of  both  parties,  the  title  is 
left  to  stand  on  the  unassiste<l 
strength  of  the  common  law.  It 
is  different  with  the  resignation  ad 
remanentiam^  and  the  reason  is 
obvious.  For  the  instrument  there 
is  an  essential  part  of  the  investi- 
ture. It  is  as  indispensable  to  the 
completion  of  the  party's  right,  as 
the  instrument  of  sasine  is  where 
the  feudal  title  is  completed  by 
infeftment  on  the  precept.  And 
accordingly,  the  law  has  made  the 
same  provision,  for  the  registration 
in  the  public  records,  of  the  in- 
strument of  resignation  ad  rema- 
nentiamj  as  for  that  of  the  instru- 
ment of  sasine.  In  each  and  all 
of  these  respects,  the  instrument  of 
resignation  in  favorein  stands  upon 
quite  an  opposite  footing.    It  never 


enters,  and  it  is  not  required  by 
law  that  it  should  enter,  the  public 
records.  It  forms  no  substantive 
part  of  the  progress  of  title  in  the 
person  of  the  vassal.  It  does  not 
divest  the  granter  of  the  procura- 
tory, whose  feudal  relation  to  the 
subject,  and  consequent  power  as 
real  proprietor,  remain  entire,  until 
a  new  infeftment  shall  have  been 
expede  hahili  rnodo  in  tlie  person  of 
his  disponee.  In  truth,  the  only 
use  of  an  instrument  in  the  case  of 
resignation  in  favorem  has  always 
been,  not  as  in  itself  vesting  a  title 
of  property  in  the  vassal,  but  (to 
use  the  words  of  Mr.  Duff  in  his 
valuable  practical  Treatise  upon 
Deeds)  as  *  evidence  of  the  supe- 
rior's acceptance  of  the  resignation, 
and  to  ground  proceedings  for 
com  polling  him  to  invest  the  re- 
signatory.'  But  where  the  supe- 
rior, without  waiting  to  be  so  com- 
pelled, at  once  grants  a  charter  of 
resignation,  in  voluntary  discharge 
of  the  obligation  incumbent  upon 
him,  the  whole  end  and  purpose  of 
the  instrument,  as  a  mere  instru- 
ment of  evidence  against  him,  is 
fulfilled,  and  the  necessity  of  ex- 
tending the  instrument  is  ipso 
facto  superseded.  It  was,  no 
doubt,  upon  this  view  of  the  mat- 
ter, that  the  Legislature  proceeded 
in  the  recent  Statute  of  8  and  9 
Vict.,  which  expressly  abolishes 
such  instruments.  For  the  reason 
which  the  Statute  assigns  for  the 
abolition  is,  that  instruments  of 
resignation  in  favorem  *  being,  as 
separate  instruments,  intended 
merely  to  connect  the  procuratory 
with  the  charter  of  resignation, 
are  now  rarely  used  in  |)ractice. 
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and  are  wholly  unnecessary.'  So 
that  the  abolition  does  not  involve 
the  doing  away  with  anything  that 
was  previously  of  the  essence  of 
title.  It  is  merely  as  a  form 
which  created  needless  expense, 
and  which,  in  itself,  the  Statute 
recognises  and  declares  to  be 
*  wholly  unnecessary/  that  what 
had  hitherto  been  occasionally, 
though  *  rarely  used  in  practice,' 
was  expressly  put  an  end  to,  and 
ordained  not  to  be  used  in  prac- 
tice at  all." 

8.  Lord  Moncreiff  observed, 
— "  I  am  of  opinion  that  it  was  al- 
together unnecessary  that  any  in- 
strument of  resignation  should  be 
executed,  or  should  be  produced. 
I  agree  with  the  Lord  Justic«- 
Clerk,  that  if  the  title  were  left  to 
stand  on  the  terms  of  the  charter, 
which  assume  an  act  of  resigna- 
tion, there  would  be  a  legal  pre-» 
sumption  that  such  an  instrument 
had  been  executed ;  and  it  would 
lie  on  the  party  objecting  to  prove 
the  contrary.  Nevertheless,  I  at- 
tach not  much  importance  to  the 
fact  that,  in  this  case,  an  admission 
that  no  instrument  was  executed 
has  been  put  on  record  by  the  de- 
fender. For  I  am  of  opinion  that, 
both  in  principle  and  according 
to  practice  and  authority,  there 
was  no  necessity  for  any  such  in- 
strument being  executed.  In  prin- 
ciple, it  never  was  for  any  use,  ex- 
cept as  evidence  of  the  demand 
made  on  the  superior  for  a  charter 
for  new  infeftment.  In  the  case 
of  resignation  in  favoremy  it  never 
constituted  any  part  of  the  title, 
and  neither  requires  nor  admits  of 
registration ;  and  in  this  respect  it  is 


directly  opposite  to  resignation  a^I 
remanentiamj  which  itself  becomes 
a  title ;  and  for  that  and  possibly 
some  other  cases,  the  words  of  the 
Statute  may  have  been  intended. 
But  if  the  superior,  in  the  case  of 
resignation  in  favorem,  is  willing, 
on  the  presentation  of  the  procu- 
ratory  by  a  party  showing  his  title, 
to  grant  the  charter  required,  and 
in  the  terms  required,  the  charter, 
when  granted,  becx)mes  the  only 
title,  and  when  followed  by  sasine, 
makes   a   complete  title,  without 
reference  to  any  instrument ;  and 
although  the  form  may  be,  to  as- 
sume diat  there  was  an  instrument, 
the  substance  is  in  the  resignation 
offered,  and  the  charter  granted. 
Accordingly,  if  anything  be  clear 
in  this  case,  it  is  clear  that  in  prac- 
tice it  is  a  very  rare  case  indeed 
that  any  instrument  of  resignation 
is  extended ;  and,  referring  to  the 
authorities  mentioned  in  the  pa- 
pers, I  must  say,  that  in  all  the  pro- 
gresses which  have  come  through 
my  hands,  I  am  not  sure  that  I 
ever  saw  one  instrument  of  resig- 
nation in  any  case  of  a  resignation 
in  favorentj  unless  it  were  for  some 
very  special  purpose,  such  as  some- 
times occurred  in  the  titles  made 
for  election  purposes  under  the  old 
svstem  of  election  laws.     And  if 
anything  more  were  necessary  on 
such  a  question,  surely  it  is  found 
in   the  declaration    by  statutory 
authority,  in,the  8th  and  9th  Vict., 
cap.  35,  sect.  9,  *  That  such  instru- 
ments   are    now   rarely  used  in 
practice,  and  are  wholly  unneces- 
sary.'    Though  that  Act  cannot 
be  applied  to  the  present  case  in 
its  enacting  words,  having  no  re- 
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tro-active  force,  it  is  surely  very  have  been  rarely  used  in  practice, 
good  authority  for  saying,  as  mat-  and  as  matter  of  law,  that  they 
ter  of  fact,  that  such  instruments      were  wholly  unnecessary/' 


A  Superior  mice  divested  by  his  VassaVs  infejlment,  cannot  make  a 
second  grant  of  the  subject  without  being  first  f}$invested  by  the 
Vassal's  resignation. 

I.— MARQUIS  OF  CLYDESDALE  v.  THE  EARL  OF  DUNDONALD. 

William  Lord  Cochrane,  afterwards  firet  Earl  of  Dundonald,  April  2, 1726. 
disponed  certain  parts  of  the  estate  of  Dundonald  to  his  eldest  Nabrative. 
son,  William  Master  of  Cochrane,  afterwards  Lord  Cochrane, 
and  the  heirs-male  of  his  body.  The  Master  of  Cochrane  was 
infeft  base  in  these  lands  in  1657,  and  in  1679,  being  then  Lord 
Cochrane,  he  died,  predeceasing  his  father.  He  left  two  sons, 
John  afterwards  the  second  Earl  of  Dundonald,  and  William 
the  father  of  the  defender. 

On  William  Lord  Cochrane's  death,  his  eldest  son  John  made 
up  no  title  to  his  father's  base  fee.  In  1680,  William  first  Earl 
of  Dundonald  granted  a  procuratory  of  resignation  of  his  whole 
estates  in  favour  of  John  Lord  Cochrane,  his  eldest  grandson, 
and  the  heirs-male  of  his  body  ;  whom  failing,  to  William 
Cochrane,  his  second  grandson  ;  whom  failing,  to  other  substi- 
tutes, but  reserving  his  own  liferent.  A  charter  of  resignation 
was  expede  upon  this  procuratory,  and  infeftment  followed. 
John  Lord  Cochrane  succeeded  his  grandfather,  and  on  his 
death  in  1690,  was  succeeded  by  his  son  William,  who  was 
succeeded  in  1706  by  his  brother  John,  the  fourth  Earl  of 
Dundonald.  In  1716  the  said  John  fourth  Earl  of  Dundonald 
executed  a  bond  of  tailzie  of  the  estate  of  Dundonald,  failing 
the  heirs-male  of  his  own  body,  in  favour  of  his  eldest  daughter, 
Lady  Anne  Cochrane,  and  the  heirs-male  of  her  body.  The 
said  John  Earl  of  Dimdonald  was  succeeded  by  his  sou  William, 
who  died  in  1 725  without  male  issue.     His  sister  Lady  Anne 
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CLYDE8UALR  Cochranc  married  the  Duke  of  Hamilton,  and  predeceased  her 
DuNuowALu.  brother.  Her  son  the  Marquis  of  Clydesdale,  on  the  death  of 
"i72G.  his  uncle  the  last  Earl  of  Dundonald,  brought  a  declarator 
agfiinst  the  defender,  Thomas  Earl  of  Dundonald,  the  son  of 
William,  who  was  the  second  son  of  William  the  Master  of 
Cochrane,  afterwards  Lord  Cochrane.  The  object  of  the  decla- 
rator was  to  have  the  pursuer  s  right  under  the  bond  of  tailzie 
1716  declared,  and  the  defender  decerned  to  make  up  titles  to 
the  estate,  and  then  to  divest  himself  thereof  in  favour  of  the 
pursuer.  The  defender  pleaded  that  the  lands  in  question  were 
still  in  hcereduate  jacente  of  William  Lord  Cochrane,  and^that, 
therefore,  the  bond  of  tailzie  1716  was  ineffectual,  as  having 
been  executed  a  non  hahente  potestatem. 

Aroiimbnt  FOB  Pleaded  for  the  Pursuer. — The  right  made  to  William 
Master  of  Cochrane  by  his  father  was  not  fully  completed.  No 
public  infeftment  but  a  base  sasine  only  without  possession  had 
followed  upon  it.  The  dominium  directum  still  remained  with 
Lord  W^ilUam  the  grantor.  As  John  Lord  Cochrane,  the  son  of 
W^illiam,  was  himself  the  heir  and  the  only  person  on  whom  the 
base  right  could  devolve,  it  was  optional  to  him  either  to  insist 
against  his  grandfather  to  complete  his  title,  by  granting  a 
new  procuratory,  the  former  one  having  fallen  by  the  death  of 
his  father,  or  to  neglect  that  title  altogether,  as  being  incom- 
plete, and  to  take  a  split  new  right  from  his  grandfather,  in 
whom  the  radical  right  ^ndjus  nohilius  still  continued.  Since 
John  Lord  Cochrane  chose  to  do  this,  and  to  complete  a  new 
right  by  public  infeftment,  no  other  heir  coming  after  him  can 
set  up  the  defective  title  in  opposition  to  the  new  right  1680, 
which  being  granted  to  the  same  person  who  was  heir  to  the 
incompleted  title,  did  entirely  absorb  it  and  render  it  entirely 
useless.  Earl  W'illiam  being  superior  of  the  base  right  was 
obliged  to  do  everything  necessary  for  completing  the  title  in 
his  grandson  s  person.  He  was  consequently  obliged  to  grant 
his  grandson  both  a  precept  of  dare  constat  and  also  a  new 
procuratory  for  completing  the  public  holding,  as  the  former 
procuratory  granted  to  his  father  had  fallen  by  his  death.  If 
then  the  Earl  could  have  been  obliged  by  a  pi-ocess  to  have 
done  all  this,  it  was  vain  to  use  so  many  boutrjafes  where  the 
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thing  could  be  directly  done.     Since  the  Earl  was  willing  with-  Clydesdale 
out  compulsion  to  do  what  the  law  would  have  compelled  him  DmuoNALD. 
to  do,  no  more  was  required  except  to  take  a  new  right,  and        1726. 
that   being  accordingly  completed,  the   previous  one  was  ab- 
sorbed. 

Pleaded  for  the  Defender. — None  of  the  descendants  of  D^gjJJ,'^^^  "^ 
William  Lord  Cochrane's  body  ever  made  up  titles  to  the  base 
fee  vested  in  his  person  under  the  disposition  in  his  favour  and 
the  heir-male  of  his  body,  granted  by  his  father  William  first 
Earl  of  Dundonald.  The  bond  of  tailzie  1716  was  therefore 
granted  by  Jolm  the  fourth  Earl  of  Dundonald,  while  in  ap- 
parency, and  was  therefore  ineflFectual.  The  defender  having 
been  served  heir-male  in  special  to  his  grandfather  Lord  Coch- 
rane, has  therefore  the  only  good  title  to  the  lands  in  question. 
An  infeftment  by  a  superior  cannot  give  a  title  to  an  infeftment 
of  the  property  which  stands  in  the  person  of  another,  without 
the  intervention  of  any  deed  by  that  other.  The  superior  has 
no  title  to  the  property.  He  cannot  therefore  transfer  a  right 
to  another  w^hich  is  not  in  himself  Nor  does  it  in  the  least 
alter  the  case  that  the  superior's  grant  was  in  favour  of  the 
apparent  heir  of  the  vassal.  The  apparent  heir  taking  infeft- 
ment on  that  grant,  obtained  no  more  right  to  the  property 
than  if  the  grant  had  been  made  to  a  stranger.  By  taking  in- 
feftment from  the  superior,  he  himself  became  superior  of  the 
base  infeftment,  but  in  regard  to  the  base  infeftment  itself,  he 
remained  still  the  apparent  heir  of  the  vassal  last  infeft.  To 
make  up  a  title  to  the  property,  there  was  something  more  to 
be  done.  He  must  thereafter  have  served  and  infeft  hhnself  as 
beir  to  the  vassal  last  infeft,  or  perhaps  he  might  have  done  it 
without  a  service,  by  granting  a  precept  of  dare  constat  in  his 
own  favour.  But  without  such  infeftment  the  property  re- 
mained in  hceredUate  jiicente  of  William  Lord  Cochrane,  the  last 
vassal  to  be  taken  up  by  his  next  apparent  heir,  who  is  the 
defender,  the  present  Earl  of  Dundonald. 

"  The  Lords  found.  That  the  procuratory  of  resignation  made  ^^^.^f'^?'- n. 
by  William  first  Earl  of  Dundonald  in  the  year  1G80,  and 
charter  and  sasine  following  thereupon  in  favour  of  John  Lord 
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t, 

DUNOONALD. 


1726. 


Cochraue,  son  and  apparent  heir  of  William  Lord  Cochrane, 
then  deceased,  joined  with  the  subsequent  infeftments  and  pos- 
session of  his  heirs,  did  not  e£fectual]y  establish  in  the  person 
of  the  last  John  Earl  of  Dundonald  the  property  of  the  lands 
and  estate  wherein  the  said  William  Lord  Cochrane,  son  of  the 
first  Earl  of  Dundonald,  died  last  vest  and  seized,  whether  by 
public  or  base  infeftments.  And  repelled  the  allegance  of  pre- 
scription, as  also  the  allegance  of  not-registration  of  William 
Lord  Cochrane's  infeftments,  Anno  1653,  in  the  Register  of 
Sasines  of  the  shire  of  Renfrew,  and  that  the  infeftments  16.)3 
and  1656  were  not  clad  with  possession;  and  therefore  found 
that  the  lands  and  estate  wherein  Lord  William  Cochrane  died 
last  vest  and  seized  are  yet  in  hcBreditate  jacente  of  the  said 
WiUiam  Lord  Cochrane,  and  that  the  Earl  of  Dundonald  may 
serve  heir  to  him  in  such  of  the  said  lands  and  estate  as  are 
settled  upon  heirs-male/' 


HoweSLorda,      ^^^  pursucr  having  appealed  to  the  House  of  Lords,  "  It  was 
April  2, 1720.   Ordered  and  Adjudged  that  the  interlocutors  complained  of  be 

Affirmed." 


II.— GRIEVE  V,  WILLIAMSON. 


Deo.  11, 1760.  In  1706,  James  Williamson  of  Cardrona  disponed  five  acres 
Nabrative.  of  land  in  the  Kirklands  of  Peebles  to  John  Williamson  and 
the  heirs-male  of  his  body  ;  whom  failing,  to  return  to  the  dis- 
poner.  The  lands  held  of  the  Earl  of  Traquair.  The  disponee, 
John  Williamson,  without  taking  infeftment  upon  his  disposition, 
applied  to  the  Earl  of  Traquair,  the  superior  of  the  lands,  and 
obtained  from  him  a  charter,  by  which,  for  a  certain  sum  of 
money  paid  to  him  as  superior,  he  ratified  and  approved  to  John 
Williamson  in  liferent,  and  to  James  Williamson,  his  son,  in 
fee,  the  disposition  1706,  granted  by  James  Williamson  to  the 
said  John  Williamson  and  the  heu-s-male  of  his  body. 

This  charter  of  confirmation  also  contained  a  clause  of  novo- 
damns  in  these  terms  :  "  For  the  causes  above  written,  selling. 
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granting,  and  disponing  titulo  oneroso  to  the  beforenamed  Mr.      €^w■▼■ 
John  Williamson  in  liferent,  and  the  said  James  Williamson,  WouAiigox. 
his  son,  in  fee,  the  abovementioned  five  acres  of  land."     Infeft-       i760. 
ment  was  taken  upon  this  charter  in  1 709,  and  the  sasine  bears 
that  possession  was  given  to  John  Williamson  in  liferent,  and 
to  James  Williamson,  his  son,  in  fee.     In  1734  James  William- 
son the  son  died,  leaving  no  issue. 

In  1736,  John  Williamson,  the  father,  disponed  the  lands  to 
his  second  son,  John,  and  also  conveyed  to  him  the  disposition 
granted  by  Williamson  of  Cardrona  in  171 6,  with  the  procuratory 
and  precept  contained  in  it,  as  being  still  unexecuted.  A  new 
infeftment  was  then  taken  by  John  Williamson,  the  father,  upon 
Cardrona's  disposition.  He  thereafter  raised  a  reduction  of  the 
charter  granted  by  the  Earl  of  Traquair,  and  the  sasine  taken 
upon  it,  on  the  ground  that  the  same  were  disconform  to  Car- 
drona's  disposition,  and  the  Earl  being  the  only  person  called 
as  a  defender,  a  decree  of  reduction  was  obtained  in  absence. 

In  1736,  the  pursuer  instituted  an  action  against  the  de- 
fender, as  lawfully  charged  to  enter  heir  to  his  brother  James, 
and  upon  the  defender's  renunciation,  he  obtained  a  decree 
coffnitionis  causa.  The  pursuer  thereafter  proceeded  to  deduce 
an  adjudication  of  the  lands.  In  this  action  compearance  was 
made  for  John  Williamson  the  father,  who  pleaded  that  the 
creditors  of  his  son  James  had  no  interest  in  the  lands  ;  the 
father  being  the  absolute  fiar  thereof.  As  the  disposition 
granted  by  Williamson  of  Cardrona  was  not  produced,  decree 
of  adjudication  was  pronounced.  On  the  death  of  John  Wil- 
liamson the  father,  who  was  the  liferenter  of  the  lands  under 
the  charter  granted  by  the  Earl  of  Traquair,  the  pursuer  brought 
an  action  of  maills  and  duties  against  John  Williamson  the  son, 
who  was  now  in  possession  of  the  lands.  The  defender  pro- 
duced the  disposition  by  his  father  in  his  favour,  and  the  decree 
of  reduction  of  the  charter  and  sasine  obtained  in  absence 
against  the  Earl  of  Traquair,  and  pleaded  that  his  title  was 
sufficient  to  exclude  the  pursuer. 

Pleaded  fob  the  Pursuer. — The  Earl  of  Traquair's  charter  aroiimmt  for 
constituted  a  proper  and  legal  feudal  investiture  of  the  property  ^*^^**- 
in  James  the  brother  of  the  defender.     In  every  question  with 
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Gruvs  the  whole  world,  excepting  a  vassal  duly  vested,  the  dominium 
WiLLiioiflOH.  is  held  to  be  in  the  superior.  The  grant  of  novodamus  con- 
1760.  tained  in  the  charter,  with  the  infeftment  following  upon  it, 
constitutes  a  proper  and  valid  conveyance  of  the  property  to 
James.  Even  if  the  libel  were  liable  to  objection,  as  being  dis- 
conform  to  the  disposition,  such  objection  was  only  competent 
to  John  Williamson  the  father,  and  as  he  homologated  the 
alteration  by  accepting  of  the  charter  and  by  taking  it  propriis 
manibuSy  which  isupplied  the  want  of  a  resignation,  he  could 
not  afterwards  retract  It  was  in  his  power  to  vest  the  pro- 
perty in  his  son  in  this  manner,  and  as  he  actually  did  so,  he 
could  not  thereafter  take  the  fee  from  him  or  out  of  his  hcereditas 
jacenSy  either  by  a  new  infeftment  in  his  own  favour,  or  by  a 
disposition  to  his  son  John.  And  so  in  effect  it  was  found  in 
the  case  of  Cubbison  v.  Cubbison,  December  30,  1 724. 

Aboumbtt  for  Pleaded  for  the  Defender. — The  Earl  of  Traquair  s  charter 
was  invalid  and  ineffectual.  The  clause  of  novodamus  is  an 
intrinsic  nullity  of  the  right,  as  being  altogether  without  war- 
rant. A  superior  may,  indeed,  enlarge  the  right  of  the  vassal 
by  a  new  grant ;  but  it  never  has  hitherto  been  alleged,  that 
by  anarbitrary  act  he  could  deprive  his  vassal  of  what  was 
formerly  conferred  upon  him,  and  transfer  it  to  another.  Sup- 
posing that  resignation  had  been  made  by  Cardrona  in  the 
terms  of  his  disposition,  it  could  not  be  maintained  that  the 
superior  could  have  given  the  new  investiture  in  different  terms. 
But  here  the  case  is  still  stronger  :  for  no  resignation  was  made 
at  all ;  and  the  superior  took  it  upon  him  to  give  away  the  pro- 
perty of  lands  over  which  he  had  no  power,  the  fee  being  full 
at  the  time. 

There  is  no  legal  evidence  of  any  homologation  on  the  part 
of  the  father.  His  acceptance  of  the  charter  is  no  otherwise 
instructed  than  by  the  instrument  of  sasine,  which  bears  his 
receiving  infeftment  for  himself  and  son.  But  this  is  only  the 
assertion  of  a  notary  ;  and  the  inconveniences  would  be  great 
if  the  bare  attestations  of  notaries,  produced  at  distant  periods, 
were  to  be  conclusive  as  to  the  interest  of  parties  in  land- 
rights. 

Even  supposing  the  father  s  acceptance  of  the  charter  fully 
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instructed,  no  right  could  thereby  be  vested  either  in  his  or  his  g»«vi 
sou's  person.  The  fee  at  that  time  was  completely  established  Weluamsoh. 
in  Cardrona.  He  had  indeed  granted  a  procuratory  and  a 
precept.  The  procuratory,  however,  never  was  executed ;  con- 
sequently Lord  Traquair  could  grant  no  charter  of  resignation, 
nor  convey  the  fee  to  any  person  whatever  by  a  clause  of  novo- 
damus.  Again,  no  infeftment  had  been  taken  upon  the  precept ; 
so  the  charter  of  confirmation  was  premature  and  inept.  But 
even  supposing  infeftment  had  at  that  time  been  taken  in  virtue 
of  the  ])recept,  the  confirmation  could  be  warranted  no  farther 
than  in  so  far  as  it  was  agreeable  to  the  precise  terms  of  such 
infeftment ;  and  as  it  deviated  from  Cardrona's  disposition,  by 
giving  the  fee  to  the  son  in  place  of  the  father,  it  was  uUra 
vires  of  the  superior,  and  therefore  void  and  null. 

The  case  of  Cubbison  by  no  means  applies.  In  that  case  the 
real  right  of  the  lands  was  truly  in  the  superior's  person  at  the 
time  of  granting  the  charter.  The  circumstance  also  of  the 
bond  showed  the  father's  homologation  of  it  in  a  strong  manner, 
and  the  presumption  arising  from  the  notary's  assertion  was 
confirmed  into  the  most  positive  evidence. 


Hie  Lords  "  Sustained  the  defence,  and  assoihsied  from  the  f "^^^Jf^^-gi) 
maills  and  duties." 


1.  In  the  case  of  the  Earl  of 
Dondonald  «.  the  Marquis  of 
Clydesdale,  it  is  clear  that  the 
procuratory  granted  by  the  Earl 
in  favour  of  his  grandson  could 
not  operate  to  any  greater  efiect 
than  if  the  grandson  had  taken  up 
the  unexecuted  procuratory  con- 
tained in  the  disposition  in  his 
fiither^s  favour,  and  expede  a  char- 
ter of  resignation  upon  it.  This, 
however,  would  not  have  evacu- 
ated the  base  fee  of  his  father. 
That  foe  would  still  have  remained 


in  hccreditate  jacente  of  his  father. 
If,  however,  instead  of  granting  a 
procuratory  of  resignation,  the 
Earl  had  granted  a  new  charter, 
with  precept  of  sasine,  this  might 
have  been  held  as  equivalent  to  a 
precept  of  dare  constat  This  view 
was  adopted  by  the  Court  in  the 
case  of  Lord  Renton  v.  Feuaes 
OF  CoLDENHAM,  reported  by  Lord 
Stair,  and  decided  January  10, 
16G6.  In  that  case  a  progress  of 
titles  was  objected  to,  on  the  ground 
that  a  party,  Janet  Ellon,  had  been 
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infeft  on  a  charter  of  resignation, 
which  proceeded  on  her  own  pro- 
curator/, while  she  herself  had 
never  been  infeft  as  heir  to  her 
father,  David  Ellon.  The  pur- 
suer PLEADED, — ^The  infeftment 
granted  by  the  superior  to  Janet 
bore  to  be  expressly  to  her  as  heir 
to  David.  It  was  therefore  equi- 
valent to  a  precept  of  clare  coTistatj 
which  did  not  necessarily  require 
the  ordinary  forms,  but  a  charter 
infefting  such  a  person  as  heir  to 
such  another,  who  was  before  in- 
feft, would  be  as  valid  as  a  precept 
of  clare  constat.  In  Janet's  in- 
feftment, therefore,  all  was  includ- 
ed which  was  material  to  establish 
David's  right  in  her  person,  she 
being  the  acknowledged  heir  to 
David,  and  although  her  infeft- 
ment proceeded  upon  her  own 
resignation — utile  per  inutile  non 
vitiatur.  The  Lords  sustained  the 
pursuer's  progress. — Stair,  1,3,41. 
2.  In  the  case  of  Cubbison  v. 
CuBBisON,  December  30,  1724, 
which  was  founded  on  by  the  pur- 
suer in  the  case  of  Grieve  v.  Wil- 
liamson, a  party,  John  Cubbison, 
purchased  from  Sir  William  Gor- 
don a  small  feu,  to  be  held  of  Sir 
William,  and  took  the  disposition 
to  himself,  his  heirs  and  assignees 
whatsoever.  The  disposition  con- 
tained an  obligation  on  Sir  Wil- 
liam to  grant  a  charter  to  the  pur- 
chaser and  his  foresaids.  No 
infeftment  followed  on  the  disposi- 
tion, and  the  charter  taken  by 
Cubbison  from  Sir  William  was 
in  favour  of  himself  in  liferent,  and 
his  second  son  in  fee.  On  this  char- 
ter he  expede  infeftment,  and  was 
himself  Uie  procurator,  who  re- 


ceived the  symbols  for  his  son. 
The  infeftment  was  duly  recorded. 
This  charter  and  infeftment  the 
father  afterwards  sought  to  reduce, 
on  the  ground  that  the  charter  had 
proceeded  without  a  written  con- 
veyance from  him  in  his  son's 
favour,  and  that  writing  was  es- 
sential to  the  conveyance  of  land- 
rights.  The  son  pleaded, — ^No- 
thing is  more  usual  than  for  the 
receiver  of  a  disposition,  when  the 
charter  comes  to  be  extended,  to 
alter  the  destination  contained  in 
the  former  personal  deed.  So  soon 
as  the  charter  and  sasine  are  ex- 
tended, the  former  personal  right 
is  extinguished.  The  necessity  of 
writ  in  the  conveyance  of  land- 
rights  has  nothing  to  do  in  the 
question.  There  was  no  real  right 
in  the  person  of  the  father  of  which 
he  required  to  be  denuded.  The 
only  real  right  was  the  charter  and 
infeftment  to  the  father  in  liferent, 
and  the  son  in  fee.  This  right 
can  never  be  quarrelled  as  void  for 
want  of  a  conveyance  of  the  former 
personal  right,  for  by  the  very 
taking  of  the  charter  and  infeft- 
ment, the  former  personal  right 
becomes  extinguished.  The  Lords 
"  Found,  that  the  charter  and  sa- 
sine conveyed  the  fee  to  the  son, 
and  repelled  the  reason  of  reduc- 
tion." 

3.  The  difference  between  the 
case  of  Cubbison  and  that  of  Grieve 
t.  Wilh'amson  lies  in  this — that  in 
the  former  case  the  party  granting 
the  disposition,  and  the  superior 
granting  the  subsequent  charter, 
were  the  same.  No  infeftment 
followed  upon  the  first  deed,  and 
therefore  the  superior,  who   was 
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still  undivestedy  was  entitled  to 
frame  the  second  deed,  with  such 
alterations  from  the  former  one  as 
the  purchaser  might  direct.  In 
the  ordinary  case,  the  purchaser'*s 
consent  to  these  alterations  would 
be  presnmedirom  the  circumstance 
of  his  taking  a  charter  from  the 
superior  containing  these  altera- 
tions, and  if  the  father,  in  the  case 
of  Cubbison,  had  retained  the  char- 
ter in  his  own  possession,  and  not 
allowed  infeftment  to  be  taken 
upon  it  in  favour  of  his  son,  he 
would  still  have  had  power  to  alter 
the  second  deed  if  he  chose.  In- 
feftment upon  the  deed  was  equi- 
valent to  delivery  to  the  son,  and 
his  consent  to  the  delivery  to  his 
son  was  evidenced  by  the  circum- 
stance of  bis  being  present  at  the 
deliveij,  and  acting  on  behalf  of 


his  son.  In  the  case  of  Grieve  v. 
Williamson,  however,  the  superior 
who  granted  the  charter  was  not 
the  party  who  disponed  the  lands. 
There  was  no  proper  warrant,  there- 
fore, for  the  deed  which  the  superior 
granted.  Infeftment  ought  to  have 
been  taken  on  the  disposition,  and 
the  disposition  and  infeftment  hav- 
ing been  confirmed,  the  disponee 
might  have  then  resigned  into  the 
superior's  hands,  and  obtained  a 
new  charter  in  such  terms  as  he 
chose.  Or,  since  he  had  not  taken 
infeftment  on  the  disposition,  he 
might  have  renounced  the  former 
deed,  and  applied  to  the  grantor 
for  a  new  one.  If  he  had  adopted 
the  last  of  these  alternatives,  his 
position  would  have  been  similar 
to  that  of  the  purchaser  in  the  case 
of  Cubbison. 


A  Dispaneey  who  has  taken  Infeftment  on  the  Precept  in  his  Disposi- 
tion,  and  whose  Infeftment  has  been  confirmed,  is  not  barred  from 
resigning  on  the  Procurator]/  in  the  Disposition,  and  taking  Infeft- 
meni  on  the  Charter  of  Resignation  expede  upon  the  Procuratory. 


Narrative. 


CUNNINGHAME  v.  HALDANE. 

By  disposition  1 752,  Mr.  Bontine  sold  certain  lands  to  the  Jm»  8, 1764. 
petitioner,  Major  Cunninghame,  in  which  he  bound  himself  to 
infeft  the  purchaser  by  two  several  manners  of  holding,  either 
a  me  or  de  me,  and  by  resignation  or  confirmation,  the  one 
without  prejudice  to  the  other.  Upon  the  precept  in  the  dis- 
position the  Major  was  infeft  in  February  1752.  In  July  there- 
after he  executed  the  procuratory  of  resignation,  and  thereupon 
expede  a  charter  of  resignation,  which  also  contained  a  confir- 
niation  of  the  base  infeftment.  Upon  the  charter  of  resignation 
and  confirmation  the  Major  was  infeft.     Upon  this  title  he 
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CummioHAMi  claimed  to  be  enrolled  as  a  freeholder  of  the  county  of  Stirliug- 
HALDA5B,     shire.    Mr.  Patrick  Haldane  of  Bearcrofts  objected  to  the  claim, 
1764.       and  his  objection  was  sustained  by  the  freeholders.     The  Major 
thereupon  presented  to  the  Court  a  petition  and  complaint. 

v^^j^bH^^  Pleaded  for  the  Petitioner. — The  charter  of  resignation 
and  infefbment  thereon  was  the  petitioner's  legal  title  to  the 
property  of  the  lands.  Suppose  the  petitioner  had  a  double 
title  in  his  own  peraon,  the  one  preferable  to  the  other,  but 
both  sufficient  in  themselves,  where  no  third  party  was  con- 
cerned, the  petitioner  had  right  to  choose  which  of  his  own 
titles  he  would  make  use  of, — the  base  infeftment  taken  upon  the 
disposition  from  Mr.  Bontine  was  no  bar  to  the  petitioner 
executing  the  procuratory  in  that  disposition,  and  thereupon 
expeding  a  charter  of  resignation  and  infeftment  thereon.  The 
clause  of  confirmation  thrown  in  at  the  end  of  the  charter  of 
resignation  cannot  invalidate  the  charter  and  the  infeftment 
taken  upon  it ;  for  such  is  the  method  devised  in  law,  and  daily 
practised,  for  consolidating  the  property  with  the  superiority, 
and  avoiding  the  unnecessary  expenses  of  a  resignation  ad 
remanentiam. 

aboumentfor      Pleaded  for  the  Respondent. — Major  Cunninerhame  was 

aBSPONDSNT.        ,  ,  .JO 

infeft  base  in  February  1752,  upon  the  disposition  in  his  favour 
by  Mr.  Bontine.  The  charter  which  he  afterwards,  in  July  of 
the  same  year,  obtained  from  the  superior,  contained  a  confir- 
mation of  his  base  infeftment.  In  the  Major's  claim  to  be  en- 
rolled there  is  no  mention  made  of  the  base  infeftment  con- 
firmed ;  but  the  base  infeftment,  with  the  confirmation  thereof, 
was  the  only  proper  title  upon  which  he  could  be  entitled  to 
vote.  It  cannot  be  denied,  that  a  sasine  taken  upon  a  precept, 
in  a  disposition  to  be  holden  a  me  or  de  we,  whenever  it  is  con- 
firmed by  the  superior,  becomes  a  public  infeftment,  and  abso- 
lutely divests  the  grantor  from  the  date  of  the  sasine.  The 
charter  and  infeftment,  therefore,  which  proceeded  upon  the 
disponer's  procuratory  of  resignation,  was  inept  and  bad,  there 
being  no  vestige  of  a  right  in  the  disponer's  person,  after  the 
confirmation,  which  could  be  resigned.  The  claim  of  the  peti- 
tioner, however,  set  forth  only  the  charter  of  resignation  and 
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infeflment  thereon,  and  took  no  notice  of  the  base  infeftment  CoranwiHAini 
and  the  confirmation  of  it  Baldasm. 

1764. 

The  Lords  "  Repelled  the  objection,  and  ordained  the  peti-   Judombit. 

^  '     ,  Jan.  8, 1764. 

tioner  to  be  enrolled. 

Lord  Elchies  thus  reports  the  case. — "  Major  Cunninghame  Eichies'  Deci- 
complained  that  the  freeholders  had  refused  to  enrol  him.  He 
had  got  a  disposition  of  his  lands  with  procuratory  and  precept 
a  me  or  de  7W«,  and  was  infeft  on  that  precept,  and  thereafter 
he  executed  the  procuratory,  and  got  a  charter  of  resignation 
containing  a  confirmation  of  his  former  infeftment,  and  was  in- 
feft on  that  charter  and  the  sasine  on  it ;  so  the  objection  was, 
that  this  last  sasine  was  void  and  null,  because  the  confirmation 
made  his  former  infeftment  a  public  infeftment,  and  that  sasine 
was  not  lodged.  "  We  unanimously  found  the  complaint  well 
founded, — Repelled theobjection,and  ordered  him  to  be  enrolled.'' 

On  the   Session  Papers   Lord   Kilkerran   has  written, —  E?:^°*®*- 

^  .  .  .  Kilkerran'8Se&- 

'*  The  objection  being  to  Major  David  Cunninghame,  after  a  sion  Papers. 
lawyer  of  either  side  was  heard,  I  had  hardly  patience  to  bear 
more  on  it,  so  trifling  did  the  objection  appear  to  be.  But  Pit- 
four  having  moved  to  be  heard  in  support  of  the  objection,  there 
was  no  refusing  of  it,  and  he  indeed  pled  it  very  plausibly.  He 
admitted,  that  where  a  disposition  is  made  of  lands  to  be  held 
a  me  or  de  me,  the  disponee  may  complete  his  right  either  by 
taking  a  base  infeftment  and  charter  of  confirmation,  or  by 
executing  the  procuratory,  and  thereupon  taking  a  charter  of 
resignation.  But  he  argued,  that  it  was  incompatible  to  take 
lx)th  these  methods  at  the  same  time,  as  the  one  rendered  the 
other  void.  For  where  one  takes  a  base  infeftment,  and  gets  a 
charter  confirming  it,  the  obtainer  of  that  infeftment  and  con- 
firmation came  to  hold  of  the  Crown,  after  which  a  resignation 
l)y  the  (lisponer,  the  former  vassal  is  inept.  That  what  leads 
the  petitioner  to  the  mistake,  when  he  pleads  these  two  to  be 
compatible  is,  that  in  many  cases  there  is  at  the  same  time  a 
charter  of  confirmation  and  of  resignation  in  one  deed,  but  when 
it  is  considered  in  what  cases  it  is  that  it  happens,  it  will  not 
apply  to  this  case,  for  that  is  only  when  the  disponer,  after  he 
has  taken  his  infeftment,  sells  the  land,  and  gives  a  precept  of 
sasino  and  procuratory  of  resignation,  in  which  case  there  might 
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OuiniiiioHAiui  \yQ  ^  charter  of  confirmation  of  the  cedent's  base  infeftment,  in 

Haldamb. 


1764. 


order  to  validate  the  resignation  to  follow  on  the  cedent's  pro- 
curatory.  But  that  is  a  very  different  case  from  the  present, 
where  the  confirmation  is  of  the  base  infeftment,  and  the  resig- 
nation made  on  the  procuratory  of  the  first  disponer.  In  that 
case  the  resignation,  as  has  been  said,  is  inept,  as  there  could 
be  no  resignation  by  the  first  disponer,  after  he  was  absolutely 
denuded,  and  which  he  was  by  the  base  infeftment,  and  the 
charter  confirming  that  infeftment,  whereby  the  disponee  came 
to  hold  of  the  Crown,  and  nothing  remained  with  the  disponer, 
so  that  a  charter  of  resignation  in  such  case,  where  there  was 
also  contained  a  confirmation,  was  feh  de  se. 

"  To  this,  without  waiting  for  an  answer  from  the  bar,  it  was 
answered  from  the  Bench,  That  where  a  purchaser  gets  a  dis- 
position, whereby  the  seller  is  obliged  to  infeft  by  two  manners 
of  holding  a  me  or  de  me,  when  infeftment  is  taken  upon  the 
precept,  and  a  charter  of  confirmation  obtained  in  that  case,  it 
is  understood  that  the  vassal  intended  the  sasine  he  had  taken 
to  be  a  sasine  a  ms.  But  when  he  takes  a  charter  of  resigna- 
tion, and  in  it  also  a  charter  of  confirmation,  then  he  is  under- 
stood to  have  intended  his  sasine  as  a  sasine  de  m£y  which,  not- 
withstanding of  the  charter  of  confirmation,  did  not  make  him 
hold  of  the  Crown,  and  that  it  was  only  intended  to  operate  the 
consent  of  the  superior,  which  saved  from  certain  feudal  casual- 
ties while  these  subsisted/* 


1.  In  the  case  of  Stewart  r. 
The  Earl  of  Fife,  Feb.  20, 
1827,  an  objection  was  taken  simi- 
lar to  that  urged  in  the  case  of 
Cunninghame  v.  Haldane.  A 
party  granted  a  disposition  in  fa<^ 
vour  of  his  son,  containing  procu- 
ratory  of  resignation  and  precept 
of  sasine.  The  son  was  infeft  on 
the  precept,  and  he  thereafter  ob- 
tained a  Crown  charter  in  virtue 
of  the  procuratory  of  resignation. 


The  charter  narrated  the  act  of 
resignation,  and  contained  a  con- 
firmation of  the  disposition,  and 
the  infeftment  which  had  been 
taken  upon  it.  In  virtue  of  the 
precept  in  the  charter  of  resigna- 
tion the  son  was  again  infeft.  His 
apparent  heir  claimed  to  be  en- 
rolled as  a  freeholder  of  the  county 
of  Banfi^,  but  his  claim  having 
been  rejected,  he  applied  to  the 
Court,  and  pleaded — The  objec- 
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tion  was  unfoundedy  because  the 
disposition  conferred  a  power  to 
m^e  up  titles  both  bj  resignation 
and  confirmation,  the  one  without 
prejudice  to  the  other;  and  al- 
though a  title  made  up  in  either 
of  these  ways  might  be  efiectual, 
yet  there  was  nothing  to  prevent 
a  party  from  adopting  both  ob 
majorem  cautelam,  and  taking  ad- 
vantage of  either  the  one  or  the 
other  as  he  should  see  proper. 
The  objectors  pleaded, — As  the 
disposition  and  sasine  had  been  con- 
firmed by  the  Crown,  the  grantor 
of  the  procuratory  was  thereby 
divested  of  all  feudal  connexion 
with  the  lands.  It  is  only  com- 
petent for  a  vassal  to  execute  a 
resignation,  and  as  the  granter  of 
the  procuratory  had  ceased  to  be 
vassal,  neither  he  nor  any  in  his 
right  could  thereafter  execute  the 
resignation.  As  the  sasine  there- 
fore on  which  the  complainer 
founded  was  taken  upon  the  pre- 
cept contained  in  the  charter  of 
resignation,  it  was  inept,  seeing 
that  the  charter  had  been  obtained 
on  a  resignation  made  a  non  ha- 
hente  potestatem. 

2.  The  Court   "  Repelled  the 
objection  to  the  regularity  of  the 


charter  as  a  charter  of  resignation.*" 
Lord  Balgrat  observed, — "The 
objection  rests  entirely  on  a  mis- 
take in  feudal  principle.  A  char- 
ter of  resignation  is  the  proper 
feudal  mode  of  making  up  a  title. 
The  superior  cannot  be  compelled 
to  confirm,  but  he  may  be  obliged 
to  give  a  charter  of  resignation. 
In  going  to  him,  the  vassal  must 
have  a  resignation  in  his  hand. 
J£  the  superior  choose  to  confirm, 
good  and  well,  but  the  vassal  can, 
nevertheless,  if  he  think  fit,  insist 
upon  the  superior  granting  a  char- 
ter of  resignation.  The  vassal 
may  have  doubts  whether  the  base 
infeftment  is  valid,  or  he  may  not 
wish  to  trust  to  it  alone ;  or,  per- 
haps, he  may  be  anxious  not  to 
rely  even  on  the  title  made  up  by 
resignation,  and  may  therefore  be 
desirous  to  have  the  titles  made 
up  in  both  ways,  the  one  being 
always  without  prejudice  of  the 
other ;  and  it  is  certainly  new  doc- 
trine to  say,  that  they  are  inconsist- 
ent and  destructive  of  each  other.'* 
Lord  President  Hope  ob- 
served,— "  I  did  not  think  that 
the  objection  could  be  seriously 
maintained.  There  is  nothing  in 
it." 


A  Superior  is  not  entitled  to  insist  on  his  Vassal  taking  Infeftment, 
and  80  prevent  him  assigning  tlie  open  Precept  in  the  Charter. 


STEWART  V.  BURNSIDE. 

Sir  John  Maxwbll^s  commissioners  granted  a  feu-disposition  Nov.  12, 1794, 
to  James  Bumside,  his  heirs  and  assignees.     The  disposition    narrativx. 

L 
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Stiwart    was  made  out  by  David  Stewart,  Sir  John's  man  of  business. 

Btjbnsidk.    He  also  took  infeftment  on  the  precept,  and  extended  the  sa- 

3794^      sine  without  having  received  any  orders  from  Burnside  for  that 

purpose.     He  afterwards  brought  an  action  against  Burnside 

for  the  expense  of  the  feu-disposition  and  infeftment". 

The  Lord  Ordinary  "  Found  the  defender  liable  for  the 
articles  charged  in  said  account,  in  so  far  as  relates  to  the  ex- 
ecution of  the  disposition  by  Sir  John  Maxwell's  trustees  in 
favour  of  the  defender ;  but  in  so  far  as  the  articles  in  said 
account  relate  to  the  instrument  of  sasine  and  taking  infeftment 
thereon,  in  respect  that  the  defender  did  not  employ  the  pursuer 
to  extend  the  said  instrument,  found  the  pursuer  can  have  no 
claim  against  the  defender  for  payment  of  said  articles.'' 
The  pursuer  reclaimed  to  the  Court. 

aegumkhtiob  Pleaded  for  the  Pursuer. — Two  questions  are  raised :  First, 
UR8UEE.  Whether  a  vassal  is  or  is  not  bound  to  take  infeftment  upon  a 
feu-disposition,  and  what  is  the  proper  compulsitor  to  force  him 
to  do  so  ?  Second,  Whether,  supposing  the  vassal  can  be  forced 
to  take  infeftment,  the  superior's  man  of  business  has  a  right 
to  take  infeftment  for  him  'i 

According  to  the  present  nature  of  feus,  a  feu-right  is  a 
bilateral  contract.  It  contains  prestations  upon  both  parties. 
The  principal  of  these  prestations  is  that  the  superior  shall  be 
obliged  to  give  and  the  vassal  to  receive  infeftment.  This 
mutual  obligation  naturally  arose  from  those  principles  which 
at  first  regulated  and  which  still  regulate  feudal  rights.  Al- 
though formerly  a  separate  infeftment  was  unknown,  yet  from 
the  first  constitution  of  feus,  there  was  always  a  certain  solemn 
act  and  regular  form  of  introducing  the  vassal  into  possession  of 
the  lands.  This  form  was  deemed  necessary  in  order  that  the 
superior  might  divest  himself  of  the  property  and  transmit  it  to 
the  vassal.  The  solemnity  was  likewise  considered  as  a  solemn 
attestation  on  the  part  of  the  vassal  of  fideUty  and  allegiance 
to  his  overlord.  This  was  considered  to  be  the  tie  which  bound 
the  vassal  to  follow  to  the  field  his  superior  in  time  of  war  and 
to  assist  him  at  home  with  his  counsel  in  time  of  peace.  The 
ceremony  was  not  then  so  formal  and  regular  as  it  is  at  present. 
All  that  was  then  held  necessary  was  for  the  superior,  on  the 
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one  hand,  to  deliver  over  the  lands  to  the  intended  vassal  before    stkwaet 
the  pares  curicBy  in  consequence  of  which  the  vassal,  on  the  other    burnsidk. 
band,  promised  fiuthful  obedience  on  every  occasion  to  the  will      1794. 
of  the  superior.     In  process  of  time  there  came  to  be  no  neces- 
sity for  that  personal  service  of  the  vassal  which  the  overlord 
found  at  first  so  essentially  requisite  to  protect  the  property 
from  the  invasion  of  others. 

Still,  however,  the  feudal  system  kept  its  ground,  and  its 
principle  continued  to  regulate  the  transmission  of  the  land- 
rights  of  the  country.     In  the  eye  of  the  law  mutual  obUgations 
betwixt  superior  and  vassal  were  still  held  binding  upon  both. 
One  of  these  mutual  obligations  has  always  been  that  the  vassal 
has  a  right  to  insist  upon  the  superior  infefting  him  in  the  lands 
made  over  to  him,  and  that  the  superior,  on  the  other  hand, 
may  likewise  force  the  vassal,  however  unwilling,  to  take  in- 
feftment.     The  vassal  is  entitled  to  insist  upon  this  obligation 
being  regularly  performed,    as  it  is  the  ceremony  of  infeft- 
ment  alone  which  gives  him  any  real  right  in  the  lands.     The 
superior  is  equally  entitled  to  force  performance  of  the  obliga- 
tion, as  it  is  the  solemnity  of  infeftmcnt  being  taken  that  creates 
the  obligation  upon  the  vassal  to  perform  his  part  of  the  con- 
tract.    In  order  to  effectuate  this,  it  is  absolutely  necessary  that 
the  superior  should  have  a  right  to  oblige  the  vassal  to  enter 
and  take  infeftment,  for  otherwise  he  has  no  proper  hold  of  the 
vassal  to  force  him  to  implement  his  part  of  the  contract. 
Until  infeftment  is  taken  in  the  lands,  there  is  no  proper  vassal. 
It  is  the  act  of  infeftment  alone  that  gives  the  superior  a  right 
to  exact,  and  that  creates  an  obligation  upon  the  vassal  to  per- 
form certain  prestations,  which  are  in  general  fiiUy  as  important 
and  beneficial  to  the  superior  as  the  fixed  yearly  duty  he  is 
entitled  to,  and  which  ought  to  be  just  as  well  secured  as  that 
annual  return.     So  long  as  a  vassal  is  allowed  to  lie  out  unen- 
tered, and  to  take  possession  of  the  lands  upon  the  bare  per- 
sonal disposition,  without  executing  the  precept  of  sasine,  there 
is  nothing  to  prevent  him  from  depriving  the  superior  of  all  his 
casualties.     Being  in  possession  of  the  disposition  with  an  un- 
executed precept,  if  he  is  anxious  to  make  the  most  of  his  pro- 
perty, he  has  nothing  more  to  do  than  to  assign  the  unexecuted 
precept  to  a  purchaser.     The  assignee  will  thus  be  entirely 
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siOTARt  saved  the  composition  which  he  would  otherwise  be  obliged  to 
BuRNsiDB.  pay  to  the  superior.  The  assignee  also  would  in  this  way  be 
1794.  entitled  to  assign  of  new  the  disposition,  and  the  still  unex- 
ecuted precept  to  another  purchaser,  who  would  likewise  be 
thus  relieved  from  the  composition  of  a  singular  successor. 
This  strange  device  might  thus  be  practised  to  perpetuity,  and 
the  superior  might  thus  be  deprived  of  the  greatest  part  of  his 

casualties. 

In  every  case  the  superior's  man  of  business  is  entitled  to  infeft 

the  vassal,  whether  with  or  without  his  consent.  In  the  original 
constitution  and  transmission  of  feudal  rights,  before  writing  was 
necessary,  either  as  evidence  or  as  a  solemnity,  the  superior  him- 
self gave  heritable  state  and  sasine  to  the  vassal  before  the  pares 
curicB.  But  in  process  of  time,,  when  fides  hominum  labescere 
cceperaty  writing  became  indispensably  necessary  in  the  constitu- 
tion of  heritable  rights,  as  affording  better  security,  and  much 
better  evidence,  to  the  person  getting  possession,  than  the  mere 
attestation  of  the  pares  curice.  Still  the  superior,  or  those  acting 
for  him,  necessarily,  from  the  nature  of  the  thing,  granted  and 
executed  what  writings  were  necessary,  because  the  superior  being 
the  grantor  of  the  right,  it  behoved  him,  or  his  agent,  to  make  out 
the  deed  that  declared  his  intention  to  dispose  of  the  subject. 
Originally,  too,  the  sasine  and  the  disposition  were  parts  of  the 
same  deed,  executed  unico  textUy  the  one  with  the  other.  If,  then, 
the  superior's  agent  was  entitled  to  frame  the  feu-disposition, 
he  is  also  entitled  to  complete  the  feudal  investiture,  by  taking 
infeftment,  as  the  disposition  and  infeftment  following  upon  it 
must  be  considered  as  partes  ejusdem  negotiiy  as  one  and  the 
same  thing,  so  inseparably  connected,  that,  according  to  feudal 
principles,  the  one  is  in  fact  good  for  nothing  without  the  other. 
For  the  bare  disposition  is  ineffectual  to  create  a  real  right 
until  infeftment  is  taken,  and  the  sasine  is  also  good  for  nothing 
without  the  disposition  its  warrant.  It  is  thus  the  two  taken 
together  that  properly  constitute  the  feudal  investiture.  The 
person,  therefore,  who  is  admitted  to  have  right  to  make  out  a 
part,  must  of  course  be  entitled  to  complete  the  whole.  Con- 
sequently, as  the  superior's  agent  is  in  practice  entitled  to  frame 
the  disposition,  so  also  he  must  be  entitled  to  take  infeftment 
upon  it. 
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The  Lords  revised  the  petition  without  answers.  Stewart 

In  the  Faculty  Report  it  is  stated  to  have  been  observed  on    burnsidb. 
the  Bench  as  follows, — "  The  petitioner's  doctrine  has  no  foun-       1794. 
dation,  either  in  law  or  practice.     As  the  disposition  is  granted  Judomekt. 
to  'assignees/  the  vassal  is  clearly  entitled  to  assign  the  unexe-  qpi^onb. 
cuted  precept/' 

On  the  Session  Papers  Lord  President  Campbell  has  writ-  ms.  Notes,  sir 
ten, — "  Superior  and  vassal.  Whether  the  superior  is  entitled  SeMionPapers! 
to  force  the  vassal  to  take  infeftment,  and  to  employ  his  own 
man  of  business  to  do  so,  petitioner's  demand  has  no  foundation 
either  in  law  or  practice.  The  feu-disgosition  bears  expressly 
to  assignees,  and  the  vassal  may  take  his  own  time  in  assign- 
ing the  unexecuted  precept :  Sir  William  Maxwell,  and  not 
the  petitioner,  ought  to  have  been  the  party  to  the  first  ques- 
tion." 


1.  Professor  Bell  in  his  Com- 
mentaries  observes, — "  Superiors 
sometimes  attempt  to  retain  their 
Tassal's  charter,  and  refuse  to  de- 
liver it  till  sasine  be  taken  and 
recorded.     This  was  incidentally 
held  to  be  an  illegal  practice,  un- 
less in   so  far  as  the  vassal  ap- 
proved or  acquiesced.     Petition  of 
David  Stewabt,  November  12, 
1794.      But    more  recently  the 
Court,  proceeding  on  professional 
usage,  gave  their  sanction  to  the 
device  on  the  sole  ground  of  prac- 
tice:— ^M^iTCHiE,  January  21, 
1801.    At  the  same  time  it  will  be 
observed,  that  the  effect  of  such  a 
device  against  third  parties  would 
be  very  questionable.     K  it  were 
to  happen,   for  instance,   that  a 
person,  after  havingpurchased  land,, 
and  having  had  his  charter  made 


out,  should  fail,  and  that  on  seques- 
tration the  trustee  for  his  cre- 
ditors should  offer  to  the  superior 
foil  payment  of  the  price,  it  ap- 
pears he  would  have  right  to  de- 
mand the  delivery  of  the  charter 
with  the  precept  unexecuted,  so 
as  to  complete  his  title  under  the 
judicial  conveyance  to  the  precept." 
— Belts  Commentaries^  vol.  i.  p. 
154. 

2.  The  case  of  M^Ritchie  v. 
Maodonald  and  McNeill,  Ja- 
nuary 21,  1801,  is  not  reported, 
and  its  import  has  been  misappre- 
hended by  Mr.  Bell.  It  was  an 
action  at  the  instance  of  the  Clerk 
of  Canongate  for  the  expense  of 
a  precept  of  clare  constat  and  an 
extended  instrument  of  sasine. 
The  defenders  refosed  to  pay  the 
expense  of  the  instrument,  on  the 
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ground  that  thejhad  never  author- 
ized infeflment  to  be  taken  on  the 
precept.  In  the  case  of  the  de- 
fender McNeill,  her  agent  had 
sent  her  fyftt^s  charter  and  sasine 
to  the  DepSte-Clerk  of  CanongatO; 
with  a  letter  desiring  him  to  make 
out  a  precept  of  clare  constat  in 
favour  of  Mrs.  M^eill,  as  only 
child  and  heir  of  her  father.  In 
the  case  of  the  defender  Macdo- 
nald,  the  directions  to  the  pursuer, 
given  by  a  party  having  a^written 
authority,  to  obtain  the  defender 
served  heir  to  his  father,  were 
verbal,  but  the  party  so  authorized 
was  present  at  the  taking  of  the 
infeftment.  The  Court  sustained 
the  claim  of  the  pursuer  against 
both  parties. 

3.  On  the  Session  Papers  Lord 
President  Campbell  has  writ- 
ten,— "  Distinction  between  char- 
ter and  precept  of  clare.  In 
former  case  the  charter  being  al- 
ways granted  to  assignees,  may  be 
assigned  before  infeftment,  and  the 
vassal,  who  perhaps  is  already  en- 
tered and  infeft  upon  other  titles, 
may  proceed  as  he  pleases  in  com- 
pleting the  investiture  under  the 


charter.  The  precept  of  clare  can" 
Stat  is  given  for  the  purpose  of  an 
entry  with  the  superior,  and 
thereby  to  make  a  feudal  title  in 
the  subject.  This  is  quite  incom- 
plete, and  of  no  use  at  all  if  it 
consists  of  a  precept  only  without 
sasine.  It  creates  no  right  at  all, 
even  formal,  for  it  is  neither  as- 
signable nor  adjudgable,  and  falls 
to  the  ground  if  the  party  dies 
before  the  infeftment  is  expede. 
When  the  title-deeds,  therefore, 
are  put  into  the  hands  of  the  su- 
perior's man  of  business  to  expede 
the  entry,  it  is  his  duty  to  do  it 
completely,  in  the  same  way  as  in 
the  case  of  burgage  entries,  which 
is  all  one  act,  unless  there  be  a 
special  limitation  in  his  mandate 
bearing  to  stop  short  at  the  first 
part  of  the  act,  which  would  be 
very  absurd.  In  present  case,  Mr. 
McNeill  could  not  mean  this,  and 
in  the  case  of  Macdonald  the  em- 
ployer assisted  in  taking  the  in- 
feftment. No  charter  here.  Both 
of  them  were  precepts.'** — MS. 
Notesj  Sir  llay  CampbeWs  Session 
Papers. 


A  Superior  granting  a  Charter  of  Resignation  to  the  heir  of  his 
Vassal  in  virtue  of  a  procuraiory  granted  by  the  Vassal^  is  eivtiUed 
to  insist  on  the  heir  taking  Infeftfuent  on  the  Charter^  or  on  his 
paying  composition  cw  a  Singular  Successor. 

THE  MAGISTRATES  OF  MUSSELBURGH  v.  BROWN. 


Feb.  21, 1804.      The  Magistrates  of  Musselburgh  brought  an  action  of  decla- 
^ rator  of  non-entry  against  Miss  Dobie,  the  heir  of  the  vassal 
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last  infeft,  and  also  against  Alexander  Brown,  to  whom  Miss  Maoiotratm 

OF 

Dobie  had  sold  the  subject.     The  defence  to  the  action  was,  Mdssklburoh 
that  Miss  Dobie  was  ready  to  take  her  charter  from  the  pur-      bbowh. 
suers,  and  that  as  Brown  was  not  their  vassal,  he  fell  to  be      TZ^T 
assoilzied.  m^ 

The  subject  had  formerly  belonged  to  Miss  Dobie's  father, 
who  executed  a  disposition  of  it  in  favour  of  his  son,  which 
contained  a  procuratory  of  resignation  and  precept  of  sasine. 
Upon  his  &ther's  death  the  son  succeeded,  but  died  without 
making  up  any  title,  and  was  succeeded  by  his  sister,  who 
expeded  a  general  service  as  heir  of  her  brother.  Being  thus 
in  right  of  the  unexecuted  procuratory  of  resignation  contained 
in  her  father's  disposition,  she  applied  to  the  pursuers  for  a 
charter  of  resignation.  The  charter  having  been  prepared  by 
the  Town-Clerk,  he  demanded  payment  of  composition  from  her 
as  a  singular  successor.  This  demand  being  refused,  the  pur- 
suers refused  to  deliver  the  charter. 

The  action  of  non-entry  was  then  enrolled,  when  Miss  Dobie 
obtained  an  order  on  the  pursuers  to  lodge  the  charter  in  pro- 
cess, which  was  accordingly  done.  At  a  subsequent  calling, 
Ifinutes  of  Debate  were  ordered  to  be  given  in.  Miss  Dobie 
having  thereafter  died,  appearance  was  made  for  Mr.  Brown, 
the  purchaser  of  the  feu,  who  insisted  that  he  was  entitled  to 
receive  the  charter  w^hich  had  been  prepared  in  Miss  Dobie's 
favour,  without  payment  of  composition. 

Pleaded  for  the  Pursuers. — The  points  raised  are,  iirsL  aboount  tor 
Whether  Miss  Dobie  was  an  heir  or  a  singular  successor  ?  and, 
secondy  Whether  she  was  entitled  to  assign  to  the  defender  the 
charter  of  resignation  in  her  favour,  so  as  to  be  a  warrant  for 
infefting  him  instead  of  her  ? 

Superiors  are  obliged  to  give  an  entry  as  heir  to  those  only 
who  claim  literally  in  that  character,  and  who,  demanding  tliis 
entry,  have  been  acknowledged  by  precept  of  dare  as  the  true 
lieir  of  the  last  vassal  recognised  by  the  superior,  or  have 
proved  it  by  a  service.  But  any  person  who  derives  right 
by  a  singular  title  must  pay  the  composition  exigible  in  that 
character.  Where  a  son,  therefore,  receives  a  disposition,  con- 
taining procuratory  and  precept,  from  his  father,  though  cUioqui 
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MAoiiTBATto  successurw,  and  makes  use  of  that  disposition,  to  the  eflFect  of 

MussiLBUBOH  assigning  it  away  before  infefibment,  he  thereby  makes  himself 

Browii.      ^  singular  successor,  or,  which  is  the  same  thing,  he  puts  a  sin- 

"■j^^      gular  successor  in  his  place.     If  his  only  purpose  be  to  complete 

his  title  liy  a  charter,  in  place  of  a  precept  of  clare  constaiy  he 

ought  to  give  it  the  same  effect,  by  taking  infeftment  upon  it  in 

his  own  person.     But  if,  instead  of  taking  infeftment  himself,  he 

assigns  the  procuratory  and  precept,  either  he  or  the  assignee 

must  be  liable  to  pay  the  casualty  due  by  a  singular  successor, 

otherwise  the  superior's  just  claim  to  his  casualty  would  be 

evaded. 

ABauMiNT  FOB  Plbadbd  for  THE  DEFENDER. — The  charter  assigned  in  this 
*'"^'**  case,  and  which  ought  to  be  delivered,  expressly  contains  a 
clause  to  heirs  and  assignees  whomsoever.  This  last  character 
of  assignee,  which  the  respondent  enjoys,  was  inserted  by  the 
superior  himself,  and  it  gives  him  the  same  privilege  with  his 
author,  which  was  to  enter  as  an  heir.  Now,  while  his  author 
was  not  bound  to  take  infeftment  in  her  own  name,  as  her  right 
expressly  contained  assignees,  she  was  at  liberty  to  assign  it  as 
it  stood  ;  and  the  superior  cannot  refuse  to  give  infeftment  upon 
it  to  any  assignee  in  whose  person  it  may  now  stand,  upon 
payment  of  the  same  casualty  which  she  was  bound  to  pay. 

Interlocutor  of  The  Lord  Ordinary  pronounced  the  following  interlocutor : — 
^^^^^^^5J; "  In  respect  that  Adam  Dickson  Dobie,  as  only  son  and  heir-at- 
law  of  his  father  Captain  Richard  Dobie,  was  entitled  to  be 
entered  in  the  subject  in  question  as  heir  to  him,  under  the  dis- 
position in  his  favour  as  an  heir,  and  not  as  a  singular  successor, 
Finds,  firsty  That  the  late  Williamina  Dobie,  his  only  sister,  and 
heir-at-law  both  to  his  father  and  him,  had,  as  carrying  right 
to  the  procuratory  in  that  disposition  by  general  service,  the 
same  right  with  her  brother  to  have  obtained  delivery  of  the 
charter  made  out  in  her  favour,  on  payment  of  a  double  feu- 
duty  as  heir,  and  could  not  have  been  obUged  to  pay  a  compo- 
sition as  a  singular  successor ;  and,  secondly^  That  as  the  de- 
fender obtained  an  assignation  to  that  charter,  the  precept  in 
which  is  a  sufficient  warrant  for  infefting  him  in  the  subject  as 
her  assignee,  he  has,  as  thus  standing  in  her  right,  a  title  to 
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obtain  delivery  thereof  on  the  same  terms  on  which  such  de-  Maomtratw 
livery  most  have  been  made  to  her,  that  is,  on  paying  the  dues  Mubsklbuiigh 
of  the  same,  according  to  the  account  thereof  in  process,  and      brown. 
the  duty  exigible  under  the  original  grant  from  the  person      "^oT" 
entering  as  heir,  and  decerns  and  declares  accordingly." 

The  Lords  "  Altered  the  interlocutor  reclaimed  against,  and  pg^^^J^. 
found  that  the  respondent,  Alexander  Brown,  upon  receiving  the 
charter  before  mentioned,  must  pay  to  the  pursuers  the  usual 
composition  as  a  singular  successor/' 

To  this  interlocutor  the  Court  subsequently  adhered,  refu^ng 
a  petition  without  answers. 

In  the  Faculty  Report  it  is  stated  to  have  been  observed  on  Opiwows. 
the  Bench  as  follows  : — "  The  heir  of  a  vassal  is  entitled  to  be 
entered  as  such,  on  payment  of  the  duplicando  or  other  compo- 
sition exigible  from  an  heir,  but  he  cannot  demand  such  an 
entry  as  will  enable  him  to  introduce  a  singular  successor  in  his 
place,  without  payment  of  a  year's  rent.  If,  therefore,  instead 
of  a  precept  of  clare  canstat,  he  demands  a  charter,  which  may 
be  assigned,  the  superior  is  not  obliged  to  comply  with  this, 
unless  satisfaction  is  given  as  to  the  year's  rent. " 

On  the  Session  Papers,  Lord  Meadowbank  has  written, —  ms.  Notes, 
"  Question,  Is  a  superior  bound  to  grant  a  charter  to  the  heir  bank's  SesS^n 
of  a  vassal  on  a  resignation  under  a  procuratory  by  the  vassal  ^*p®"- 
to  which  the  heir  has  acquired  right  by  service,  which  charter 
may  be  assigned  to  a  singular  successor  ?     Court  held  that  the 
heir  being  received  qua  heir,  though  in  form  a  singular  suc- 
cessor cannot  avail  himself  of  this  indulgence  to  exempt  his 
assignee  or  singular  successor  from  the  fine.     The  superior  must 

receive  the  singular  successor  on  a  fine,  but  he  is  not  bound  to 

receive  an  heir  in  a  state  whereby  a  singular  successor  may 

escape  the  fine." 
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A  Liferent  Superior  by  constitution  is  entitled  to  enter  Vassals,  if 
express  power  to  that  effect  is  included  in  ths  Conveyance  in  his 
favour y  and  he  may  competently  do  so,  although  tlis  Fiar  Superior ^ 
from  wlwnh  he  derived  the  power,  be  dead, 

I.— REDPEARN  v.  MAXWELL. 

March  7, 1816.  The  estate  of  Walkinshaw  belonged  in  superiority  to  Miss 
Nabrativk.  Lilias  Campbell,  and  in  property  to  James  Walkinshaw.  Mr. 
Walkinshaw  disponed  the  property  to  Dr.  William  Miller,  who 
took  infeftment.  Dr.  Miller  was  succeeded  by  his  brother, 
Alexander  Miller,  who  expede  a  general  service  as  his  heir. 
Miss  Campbell,  the  superior,  granted  to  Alexander  Miller  a 
disposition  of  the  whole  superiority,  with  procuratory  and 
precept. 

Alexander  Miller  conveyed  both  property  and  superiority  to 
the  trustees  of  Mr.  Macdowall.  These  trustees  expede  a  Crown 
charter  of  superiority  in  favour  of  themselves,  proceeding  upon 
the  unexecuted  procuratory  contained  in  Miss  Campbell's  dis- 
position to  Mr.  Miller.  They  then  granted  a  disposition  of  the 
superiority  to  William  Bell,  in  liferent  use  allenarly,  and  assigned 
to  him  the  unexecuted  precept  in  the  Crown  charter  in  their 
favour,  on  which  precept  Mr.  Bell  was  infeft.  The  liferent  dis- 
position to  Mr.  Bell  contained  special  powers  to  him  to  enter 
vassals,  grant  precepts  of  dare  constat,  charters  of  resignation 
or  confirmation,  and  other  writs  necessary  for  investing  them  in 
the  dominium  utile,  and  also  to  receive  resignations  ad  rema- 
nentiam,  for  investing  vassals  in  their  right  of  property,  and 
consoUdating  the  right  of  property  with  superiority  in  his  person. 

Mr.  Bell  then  granted  a  charter  of  confirmation  of  the  infeft- 
ment in  the  property  obtained  by  Dr.  William  Miller,  and  a 
precept  of  dare  constai  to  Alexander  Miller,  as  heir  to  his  uncle. 
On  this  precept  of  dare  constat  Mr.  Miller  took  infeftment. 

Mr.  Macdowall's  trustees  never  took  infeftment  in  the  supe- 
riority in  the  Crown  charter  expede  by  them  on  the  unexecuted 
procuratory  granted  by  Miss  Campbell.  Mr.  Miller,  however, 
resigned  the  property  of  the  lands  into  the  hands  of  Mr.  Bell, 
as  superior,  "  for  his  lifetime,  and  into  the  hands  of  the  trustees 
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for  Day  Hart  Macdowall,  who  are  in  the  fee  of  the  said  superi-     RronBABH 
ority,  ad  perpetuam  remanerUiam,  to  the  eflFect  that  the  right  of    maxwill. 
property  of  the  said  lands,  which  was  in  the  person  of  the  said      "liieT 
Alexander  Miller,  may  be  consolidated,  with  the  right  of  supe- 
riority of  the  said  lands,  which  is  in  the  person  of  the  said  Wil- 
liam Bell,  for  his  lifetime,  and  which  is  or  shall  be  in  the  persons 
of  the  said  trustees,  and  their  survivors  or  survivor,  or  in  the 
person  of  their  assignees  and  disponees  in  fee,  after  the  decease 
of  the  said  William  Bell,  and  that  the  said  right  of  property 
may  remain  conjoined  with  the  said  right  of  superiority,  and  be 
inseparate  therefrom  in  all  time  coming/' 

The  property  and  superiority  of  the  lands  were  afterwards 
conveyed  to  Mr.  Redfeam,  and  on  his  claiming  to  be  enrolled 
as  a  freeholder  in  the  county  of  Renfrew,  one  of  the  points  re- 
quiring to  be  determined  was,  Whether  the  resignation  nd  re- 
manentiamy  by  Alexander  Miller,  into  the  hands  of  Mr.  Bell, 
as  liferent  superior,  and  into  the  hands  of  Mr.  Macdowall's 
trustees,  the  fiar  superiors,  was  a  valid  resignation,  the  fiar 
superiors  being  uninfeft  at  the  date  of  the  resignation  ? 

Plkaded  in  favour  op  the  Resignation. — The  trustees  had  arqumkntiob. 
only  a  personal  right  under  the  Crown  charter,  proceeding  upon 
the  procuratory  conveyed  by  Miss  Campbell,  the  former  supe- 
rior.    They  disponed  in  liferent  that  personal  right  to  Mr. 
Bell,  and  Bell's  right  became  perfect  at  the  moment  he  obtained 
infeftment.     But  if  his  title  was  good  as  to  the  liferent,  it  was 
equally  good  to  whatever  rights  were  taken  from  the  fee  of  the 
superiority  and  attached  to  the  liferent.     It  was  competent  for 
the  trustees  to  empower  Mr.  Bell  to  enter  vassals  and  to  receive 
resignations  dd  remanefitiam.     They  had  an  unlimited  right  of 
disposal  in  the  Crown  charter.     The  special  power,  therefore, 
conveyed  by  them  to  Mr.  Bell,  gave  him  a  title  equally  exten- 
8i?e  with  the  powers  which  are  competent  to  liferenters  by  re- 
sen-ation.     A  liferent  superior,  by  reservation,  is  presumed  in 
law  to  be  invested  with  the  highest  powers.     A  liferent  supe- 
rior, by  constitution,  must  be  held  to  have  powers  equally  ex- 
tensive, when  the  terms  of  the  grant  in  his  favour  expressly 
confer  the  powers  which  the  law  presumes  to  belong  to  a  life- 
renter  by  reservation. 
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REDfiABn        Pleaded  against  the  Resignation. — The  power  of  the  life- 

MiLxwxLL.    renter  was  nothing  more  than  a  special  mandate  from  the  fiar 

1816.       superiors.     The  fiar  superiors,  however,  were  uninfeft.     They 

Arodmeht       therefore  had  no  power  to  accept  resignations  themselves.     As 

little  can  the  liferenter  be  held  to  do  so,  as  the  fiars  had  no 

power  to  empower  the  liferenter  to  do  what  they  were  unable 

to  do  themselves. 

iEuNS''ri8i6      ^^^  Court  "  Repelled  the  objection,  and  found  the  resignation 

'  valid." 
ms^n''*'  ^oud  Balgray  observed, — "  As  to  Bell's  liferent  his  powers 

Baron  Hume's  depend  OH  the  Crowu  charter,  and  conveyance  thereof  to  him. 
apers.  f^j^^  cedent  might  convey  to  this  liferenter  such  powers  of  fee 
as  they  chose.  Now,  in  point  of  fact,  they  do,  in  assigning  the 
precept,  give  the  power  of  entering  vassals,  receiving  resigna- 
tions, &c.  He  was  regularly  vested  with  these  powers,  not 
properly  by  new  grant  from  the  trustees,  but  by  the  precept  so 
assigned.'* 

Lord  President  Hope  observed, — "  The  trustees  conveyed 
to  Bell  the  unexecuted  precept,  which  they  had  full  right  to  do. 
It  is  said  that  Bell  could  not  be  in  a  better  condition  than  they 
who  were  not  infeft.  That  is  not  correct,  for  if  so,  his  infeftment 
of  liferent  would  not  be  good,  because  they  were  uninfeft.  They 
could  have  conferred  powers  of  entry  and  resignation  if  they 
chose,  and  they  did  so.  It  was  said  the  fee  was  not  full.  I  say 
it  was  full,  by  the  liferenter,  with  these  powers.  The  trustees 
might  convey  as  much  or  as  little  as  they  pleased.  So  there  was 
full  capacity  in  Bell  to  receive  resignations,  not  as  their  factor, 
but  as  one  infeft  in  Uferent,  in  his  own  right,  on  a  valid  conveyance 
of  the  precept  in  the  charter.  Ob  majorem  cautelam,  but  uselessly, 
the  resignation  was  also  made  into  the  hands  of  the  trustees." 


II.— CRAIG  V.  COCnRANE. 

Sep.  28, 1841.       In  1719,  Alexander  Inglis  executed  an  entail  of  the  lands  of 
Narrative.    Murdoston,  in  favour  of  his  nephew,  Alexander  Hamilton,  and 
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iie  heirs-male  of  his  body,  and  a  series  of  substitutes.     The       ^^^ 
ands  were  held  of  the  Duke  of  Hamilton  as  superior.  Coohrahi. 

Alexander  Hamilton  Inglis,  the  institute,  made  up  titles  to       i84i. 
the  estate,  and  died,  leaving  four  sons,  Alexander,  Gavin,  James, 
ind  Walter.     Alexander  was  infefb  in  the  estate  on  a  precept 
>f  dare  constcU  from  the  Duke  of  Hamilton. 

In  1 772,  the  Duke  of  Hamilton  granted  a  procuratory  of  re- 
signation in  favour  of  himself,  and  thereupon  expede  a  Crown 
charter  of  resignation  of  the  lands  held  by  him,  including  those 
)f  Murdoston.  He  then  disponed  the  superiority  of  Murdoston 
)o  his  vassal,  Alexander,  and  assigned  to  him  the  unexecuted 
procuratory  in  the  Crown  charter.  Alexander,  without  taking 
nfeftment  on  the  Duke's  disposition,  conveyed  the  superiority 
)f  one-half  of  the  lands  of  Murdoston  to  his  brother  James  in 
iferent,  and  to  the  Duke  of  Hamilton  in  fee.  The  conveyance 
conferred  full  power  on  James  "  during  his  life,  to  enter  and 
receive  all  vassals  in  the  said  lands,  and  receive  the  composition 
due  by  law  therefor,  fully  and  freely  in  all  respects  without  the 
consent  of  the  said  Duke  and  his  said  foresaids,  the  fiar  of  the 
said  lands." 

The  conveyance  by  Alexander  to  James  assigned  the  un- 
3xecuted  precept  in  the  Crown  charter  of  1772,  and  upon  that 
precept  James  was  infeft  in  liferent. 

On  the  death  of  Alexander,  the  vassal,  without  issue,  his  im- 
mediate younger  brother,  Gavin,  obtained  a  precept  of  clare 
constat  from  the  liferent  superior,  of  one-half  of  the  lands  of 
Murdoston,  and  took  infeftment  upon  the  precept.    On  the  death 
of  Gavin,  without  issue,  his  brother  James,  as  immediate  law- 
ful superior  in  the  Uferent  of  the  lands,  granted  a  precept 
of  clare  in  favour  of  himself,  as  immediate  younger  brother 
to  Gavin,  and  nearest  and  lawful  heir  of  tailzie  to  him  in 
the  lands  of  Murdoston,  and  upon  this  precept  he  was  duly 
infeft. 

A  competition  of  titles  to  the  estate  of  Murdoston  subse- 

^nently  occurred.     The  pursuer  brought  a  reduction  of  the 

title  of  Sir  Alexander  Cochrane,  the  heir  in  possession,  and  one 

of  the  writs  sought  to  be  reduced  was  the  precept  of  clare 

granted  by  James  Inglis  Hamilton  in  favour  of  himself,  and  the 

sasine  following  thereon. 
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cbaio  Pleaded  for  the  Pursuer. — The  title  made  up  by  James 

^^^^^^BRAME,  Inglis  Hamilton  upon  his  own  precept  of  clare  constat  was  void, 
1841.  because  he  was  merely  a  liferenter  by  constitution,  who,  as  such, 
p^sum!'^  ^*  has  not  power  to  enter  vassals.  The  power  to  this  eflFect  given 
to  him  in  the  conveyance  by  Alexander  Inglis'  disposition  and 
assignation  of  24  th  September  1772,  was  a  mere  nullity,  and 
could  not  confer  any  right  which  a  liferenter  could  not  by  law 
enjoy.  Alexander  Inglis  was  not  infeft  in  the  superiority,  he 
had  a  mere  personal  right ;  he  could  not  therefore  himself  have 
entered  vassals,  and  still  less  could  he  confer  power  upon  an- 
other to  do  it.  But  even  if  Alexander  Inglis  had  been  infeft, 
a  superior  cannot  separate  the  power  of  entering  vassals  fi-om 
the  dominium  directum^  which  would  be  the  necessary  eflFect,  if 
such  a  power,  given  to  a  liferenter,  were  to  receive  support,  as 
a  liferenter,  unless  by  reservation,  has  not  any  estate  in  the 
dominiumy  but  possesses  a  mere  burden  upon  it,  for  the  enjoy- 
ment of  the  yearly  fruits.  Moreover,  the  gift  of  the  power, 
whatever  its  character  be,  does  not  appear  in  the  conveyance 
until  the  clause  assigning  the  writs.  The  power,  therefore, 
given  by  Alexander  to  James  Hamilton,  could  operate,  at  most, 
only  as  a  mandate  or  commission,  and  was  necessarily  limited 
to  the  life  of  the  grantor,  whereas  it  had  been  exercised  by 
James  Hamilton  after  Alexander  Inglis  had  died.  Still  &r- 
ther,  even  if  the  power  did  not  fall  by  the  death  of  Alexander,  it 
could  only  be  exercised  as  in  his  name,  whereas  the  precept  of 
clare  constat  by  James  Hamilton  was  made  as  pknus  dominus 
in  his  own  right.  But,  moreover,  the  infeftment  of  James 
Hamilton,  though  it  states  narrativd  the  power  in  Alexander 
Inglis'  disposition,  makes  no  mention  of  the  power  expressly,  as 
conferring  any  authority  for  the  act  about  to  be  done,  neither 
does  it  bear  that  sasine  was  given  in  respect  of  it. 

Aboument  job  Pleaded  for  the  Defender. — The  power  expressly  given  to 
James  Hamilton  by  Alexander  Inglis'  disposition  to  enter 
vassals  takes  the  case  out  of  the  principle  in  regard  to  the 
want  of  such  powders  in  ordinary  liferenters  by  constitution. 
Alexander  Inglis  had  in  him  an  absolute  right  to  the  superiority, 
as  disponee  of  a  party  duly  infeft,  and  without  being  himself 
infeft,  he  could  indubitably  convey  the  superiority  to  one  in 
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liferent,  and  another  in  fee ;  and  if  so,  whether  he  could  confer       ^^^ 
upon  the  liferenter  the  power  of  entering  vassals,  no  way  de-    CooHBAim. 
pended  on  his  being  himself  infeft  before  doing  so,  but  upon  the       i84i. 
completion  of  the  title  of  the  hferenter  by  infeflment.    The 
general  rule,  that  an  ordinary  liferenter,  by  constitution,  has 
not  power  to  enter  vassals,  does  not  proceed  from  any  notion 
of  incompetency  in  him  to  enjoy  such  a  power,  but  from  a  pre- 
sumption of  law  that  it  was  not  intended  to  be  conferred  upon 
him,  but  was  reserved  to  the  fiar.     That  there  is  not  any  incom- 
petency, is  shown  in  the  fact  of  the  much  more  substantial 
powers,  as  to  the  enjoyment  of  the  estate,  in  regard  to  leasing 
and  perception  of  rents,  which  may  unquestionably  be  conferred 
upon  liferenters  by  constitution,  and  by  the  power  as  to  entry 
of  vassals  confessedly  enjoyed  by  a  liferenter  by  reservation, 
though  divested  of  the  fee. 

But  that  the  power  of  entering  vassals  may  be  enjoyed  by  a 
liferenter  by  constitution,  was  expressly  decided  in  Redfearn  v. 
Maxwell,  where  resignation  ad  remanentiam,  into  the  hands  of 
a  liferenter  by  constitution,  with  power  to  enter  vassals  derived 
from  fiars  of  the  superiority,  who  were  not  then,  or  at  any  time, 
infeft^  was  deUberately  sustained. 

That  the  power  was  more  than  a  mandate  or  commission  is 
evident  from  the  nature  of  the  deed  by  which  it  was  given, 
which  was  to  divest  the  granter  out  and  out,  and  give  the  right 
to  James  in  liferent,  with  this  power  as  a  part  of  his  right,  and 
to  Duke  Douglas  in  fee.     The  death,  therefore,  of  Alexander 
IngUs  before  the  date  of  the  precept  which  James  granted  in 
execution  of  the  power,  could  not  have  any  effect  upon  the 
validity  of  the  precept,  neither  could  it  be  at  all  necessary,  that 
tbe  precept  should  have  been  directed  to  the  bailies  of  Alexan- 
der instead  of  James. 

The  Court  "  Assoilzied  the  defender  from  the  conclusions  of  J^Qmknt. 
the  libeL"  '"'^ ''' '"''- 

The  pursuers  having  appealed,  "  It  was  Ordered  and  Ad-  House  of  Lords' 
judged  that  the  interlocutor  appealed  from  be  Affirmed."  Sep.^ri84i. 

Lord  Cottbnham,  Chancellor,  observed, — "  My  Lords,  in 
this  case  it  appears  that  the  entail  of  1719  not  having  been 
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properly  fenced,  General  Inglis  Hamilton,  who  became  entitled 
^^"^^''  under  it  to  the  property  in  question  in  1802,  created  a  new  en- 
1841.  tail,  under  which  the  defender  claims.  The  pursuer,  who  claims 
under  the  entail  of  1719,  does  not  pretend  that  that  entail  was 
incapable  of  being  destroyed,  but  contends  that  it  was  not  effec- 
tually destroyed  by  the  act  of  General  Inglis  Hamilton  in  1802, 
upon  the  ground  that  the  supposed  superior  through  whom  it 
was  effected  had  not  at  that  time  a  proper  feudal  title,  so  as 
to  enable  him  to  give  effect  to  it.  This  objection  was  in  the 
course  of  the  cause  attempted  to  be  supported  upon  various 
grounds,  which  have  been  since  abandoned ;  and  with  good 
reason,  as  the  answers  given  upon  those  points  are  conclusive. 
I  propose,  therefore,  to  confine  my  observations  to  those  points 
which  were  still  insisted  upon  in  the  cases  before  this  house, 
and  by  the  arguments  of  the  counsel  at  the  bar. 

"  The  superiority  which  had  belonged  to  Douglas  Duke  of 
Hamilton,  was  by  him  conveyed  to  Alexander  Inglis,  who  con- 
veyed it,  as  to  one  moiety  of  the  lands,  to  General  Inglis  Hamil- 
ton for  life,  and  to  the  Duke  of  Hamilton  in  fee  ;  and  as  to  the 
other  moiety,  to  Walter  Hamilton  for  life,  and  to  the  Duke  in 
fee.  General  IngUs  Hamilton  completed  his  title  under  a  pre- 
cept of  clare  constat^  granted  by  himself  as  superior ;  and  the 
first  objection  to  his  title  was,  that  being  a  liferenter  by  consti- 
tution, he  had  no  power  to  enter  vassals.  Had  he  been  merely 
a  Uferenter  by  constitution  without  more,  the  objection  might 
have  been  good ;  but  it  has  no  application  to  the  present  case, 
for  it  was  not  in  that  character  that  he  assumed  the  power,  but 
under  an  express  grant  and  conveyance  from  Alexander  Inglis 
Hamilton,  in  whom  the  whole  superiority  was  vested,  '  of  fiill 
power  to  him.  General  Inglis  Hamilton,  during  his  life,  to  enter 
and  receive  all  vassals  in  the  said  lands,  and  receive  the  com- 
position due  by  law  therefor,  fully  and  freely  in  all  respects, 
without  the  consent  of  the  Duke  and  his  foresaids,  the  fiar  of 
the  said  lands,' — Alexander  Inglis,  by  the  same  deed,  convey- 
ing the  superiority  to  him,  General  Inglis  Hamilton,  in  liferent, 
and  the  fee  to  Douglas  Duke  of  Hamilton.  That  the  owner  of 
the  superiority  might  dispose  of  that  part  of  it  which  consisted 
in  the  right  of  entering  vassals,  to  such  persons,  and  for  such 
interests,  as  he  might  think  fit,  is  not  disputed.     It  was  there- 
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competent  for  him  to  convey  it  to  tlie  liferenter.  To  say 
it  would  not  pass  as  incident  to  the  conveyance  of  the  life 
Q  proves  nothing,  and  no  authority  has  been  referred  to 
he  purpose  of  proving  that  the  owner  of  the  superiority 
t  not  so  grant  this  power ;  and  if  it  was  competent  for  him 
deal  wi^,  and  dispose  of,  this  power,  he,  beyond  all  doubt, 

0  dispose  of  it  in  favour  of  General  Inglis  Hamilton  by  this 

This  objection,  therefore,  wholly  fails, 
rhat  Alexander  Inglis  was  not  himself  enfeoffed  is  not  in- 
i  upon  as  affecting  his  right  to  pass  any  interest  in  the 
B,  to  which  he  had  a  personal  title,  as  with  such  interest  he 
syed  the  means  of  obtaining  the  proper  feudal  title ;  but 
urged  by  the  appellant,  upon  the  supposition  that  General 
9  Hamilton's  power  of  entering  vassals  was  in  exercise  of 
ht  vested  in  Alexander  IngUs,  and  so  exercised  by  virtue 
t  authority  from  him  for  that  purpose,  and  as  he,  not  being 
ejf  enfeoffed,  could  not  enter  vassals,  it  is  ui^ed  that  he 

1  not  delegate  that  power  to  others  ;  all  which  reasoning 
mes  that  General  Inglis  Hamilton  acted,  not  by  virtue  of  an 
•est  or  estate  in  the  superiority  vested  in  himself,  but  by 
e  of  a  power  delegated  to  him  by  Alexander  Inglis,  by 
e  of  the  superiority  remaining  in  him,  Alexander,  which 
not  the  fact ;  and  yet  upon  this  misapprehension  the  whole 
e  first  reason  of  the  appellant's  case  is  founded. 

rhe  second  reason  stated  in  the  appellant's  case  was,  that 
38  Hamilton  had  no  power  to  grant  a  precept  of  clare  con- 
in  his  own  favour,  as  nearest  and  lawful  heir  of  tailzie  to 
n  Inglis,  without  establishing  in  the  first  place  the  death  of 
in,  and  the  extinction  of  his  heirs,  in  terms  of  the  entail  of 
9.  That  Gavin  did  in  fact  die  without  issue  entitled  under 
entail,  and  that  General  Inglis  Hamilton  was  at  the  time 
tied  as  next  hen  of  tailzie  under  that  entail,  is  not  disputed ; 
that  he  made  up  his  title  as  such  is  proved  by  the  retoui- 
tiis  special  service  of  the  7th  of  September  1802,  which 
*8  the  death  of  Gavin,  and  that  Inglis  Hamilton  was  the 
nnquior  et  hgitimua  fueres  tallia,  and  the  other  documents 
TTsd  to  in  the  appendix  to  the  appellant's  case.  He  stands, 
refore,  upon  the  record  as  nearest  heir  of  tailzie,  which 
racter  it  is  not  disputed  that  he  in  fact  holds. 
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"  As  to  this  portion  of  the  estate,  it  appears  to  me  that  the  ob- 
jections raised  to  the  respondent's  title  are  not  maintainable." 


1.  The  symbol  used  in  the 
transmission  of  land  under  the 
Feudal  system  was  the  same  as 
that  employed  among  the  Romans. 
Brissonius  in  his  work  "DeFor- 

MULIS    ET    SOLENNIBUS     POPULI 

RoMANi   VERBIS,"  gives   an  ex- 
ample of  a  deed  of  sale  among  the 
Romans,  which  will  be  found  ap- 
pended to  the  present  section.     In 
reference  to  this  deed  Mr.  Ross 
in  his  Lectures  observes, — "  There 
is  also  preserved  a  celebrated  ven- 
dition of  a  house,  in   the  purest 
and  strictest  forms  of  the  Roman 
law,  and  allowed  to  be  so  by  all 
the  judges  and  learned  men  upon 
the  Continent.     It   is  a  sale  by 
Pascutius    ^Culita    to    Segnitius 
Funestello  :      And,   accordingly, 
as  a  Roman  form,  it  is  published 
by  Brissonius.     This   curious  in- 
strument, after  the  receipt  of  the 
price,  the  dispositive  words,  and  a 
description  of  the  premises,  exceed- 
ing in   detail    and  verbosity  any 
deed  of  the  kind  known  in  modem 
times,  contains  also  the  act  of  sur- 
render.    The  notary  speaks  in  the 
instrument ;  and  after  having  de- 
clared the  mind  of  the  parties,  he 
directs  them  in  the  ceremony  : — 
*  Tu,  Pascute,  fuste  ilium  inves- 
tito  : — Tu,  Segnite,  fustem  manu 
capito.'     It  is  curious  to  find  that 
property  among  the  Romans  was 
transmitted  by  the  form  of  resig- 


nation ;  and  still  more  so,  that 
the  symbol  of  such  resignation 
should  be  the  baston,  which  we 
have  always  been  taught  to  con- 
sider as  a  ceremony  purely  feudal. 
Nay  more,  here  is  the  vest  and 
the  divest,  vestito  et  investitOy  and 
yet  all  the  feudalists  have  told  us 
that  these  words  and  this  phrase- 
ology originated  in  that  system. 

2.  ^^  In  all  these  deeds,  it  b  the 
solemnities  which  make  the  sale; 
and  the  posterior   writing   is  no 
more  than  the  evidence  of  these 
ceremonies.     The  notary  declares, 
that  the  parties  had  first  agreed 
among  themselves,  and  what  they 
did,  of  consequence,  W2isex  convento. 
The  delivery  of  the  rod,  or  baston, 
here  is  not  meant  to  be  symbolical 
possession  of  the  land ;  it  is  meant 
only  to  denote  the  will  of  the  seller 
who    delivers    up    his    property. 
The   real   possession  immediately 
followed  by  the  authority  of  the 
notary,    in    whose    presence    the 
whole  transaction  passed.     Thus 
the  transmission  of  property  of  the 
Romans   of  the   western  empire, 
towards  their  decline,  was  executed 
in  forms  and  in  technical  language 
to   which   we    are   no   strangers. 
We  see  the  resignation,  the  tradi- 
tion, the  sasine,  the  instrument  of 
that  sasine,  and  the  registration  of 
it,  in  practice  among  the  Romans, 
either  at  or  before  the  irruption  of 
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the  barbarians,  and  the  mixture  of 
their  customs." — Rosa's  Lectures^ 
vol.  ii.  p.  70. 

3.  In  the  Veteres  FoRMULiE 
appended  to  the  work  of  Marccl- 
Fus,  examples  of  deeds  of  sale  are 
given,  and  also  of  instruments  of 
delivery  of  the  lands  sold,  which 
are  called  Traditoria  de  Terra. 
In  reference  to  these  instruments 
of  delivery,  Mr.  Ross  observes, — 
^  It  appears  that  not  long  after  the 
age  of  Marculfus,  grants  of  land 
were  made  by  a  deed,  in  the  form 
of  an  epistle,  from  the  party;  in 
short,  by  a  charter  as  it  is  now. 
This  was  undoubtedly  a  consider- 
able innovation ;  but  as  this  letter 
was  not  granted,  nor  any  act  of 
the  party  passed  in  presence  of  a 
magistrate,  the  transfer  was  not 
completed  till  such  delivery  took 
place;  and  therefore  it  behoved 
the  seller  afterwards  to  appear 
upon  the  spot,  and  in  presence  of 
the  judge,  deliver  the  lands  by 
symbol  to  the  purchaser.  An  in- 
strument was  written  out  declara- 
tive of  the  fact,  signed  by  the 
judge,  and  entitled  *  traditoria  de 
terra  or  de  manao.*  Instruments 
of  this  kind  came  under  the  gene- 
ral title  of  notitice ;  the  purpose  of 
them  being  to  make  known,  either 
to  some  particular  persons,  or  to 
everybody,  some  fact  having  been 
done,  or  an  event  having  taken 
place.  The  delivery  of  the  sym- 
bols opon  a  sale  of  land  was  then 
attested  by  an  instrument  of  no- 
tiiia ;  of  which  several  of  the  most 
ancient  forms  have  been  preserved 
and  published,  with  others  of  the 
same  age,  as  an  appendix  to  Mar- 
culfus.    *  Notitia  qualiter  et  qni- 


bus  praesentibus,  veniens  homo 
aliquis,  nomine  ille  missus  illustris 
viri  illius,  super  fluvium  ilium,  in 
loco  qui  dicitur  ille,  ad  ilium  man- 
sum  vel  terrara  quam  ille  homo 
ante  hos  dies,  ad  casam  sancti 
illius  pagensis,  per  chartam  ces- 
sionis  partibus  ipsius  illius  per 
illud  ostium  de  ipsa  casa  per  her- 
bam  vel  terram,  ipsum  mansum 
vel  quicquid  ad  ipsum  mansum 
aspicit,  sicut  in  ipsa  cessione  est 
insertum  ad  partem  ipsius  ecclcsiae 
visusfuit  tradidisse,  vel  consignasse. 
His  praesentibus.'  This  is  a  com- 
plete instrument  of  sasine  given 
in  virtue  of  a  preceding  charter  of 
sale,  expressly  termed  ciiarta  ces- 
SiONis.  The  subject  is  a  house  and 
land.  The  sasine  of  the  house  is 
given  ^per  illud  ostium  de  ipsa 
casa ;'  and  of  the  lands  *  per  ter- 
ram et  herbam.'  Thus  we  see  of 
what  antiquity  the  whole  process 
of  our  sasine  and  our  symbols  are. 
They  arose  from  the  forms  of  old 
Rome,  which  kept  their  footing 
among  the  northern  nations, 
reached  down  to  the  posterior 
system  of  the  fiefs,  and  were  ac- 
commodated to  the  principles  of 
that  law.  Here  are  the  very 
symbols  with  which  we  are  inti- 
mately acquainted.  Theyresemblo 
possession  as  nearly  as  it  is  pos- 
sible. As  to  the  house,  it  is  a  real 
delivery.  The  family  of  the  former 
possessor  go  out ;  the  door  is  given 
to  the  purchaser,  and  he  walks  in, 
which  is  as  complete  as  the  dc- 
liverv  of  a  movable.  With  re- 
spect  to  the  land,  nothing  can  be 
better  than  earth  and  grass  to  re- 
present the  land  and  its  produce." 
— Rosss  Lectures^  vol.  ii.  p.  90. 
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ANTIQUUM  VENDIT10NI8  AEDIVM  INSTRVMBNTVM. 

BBM80H1U8,  PaSCVTIVS   CVLITA   PA8CVTII  CVLITAE   F.  SARNBN8I8   SARCVLARIVS,  CVM 

Na^IX.  MQNATIA  NIQBLLA,  QUAE  VIRO  8V0  NVNC  HIC  ADEST,  ET  SVO  ET  VXORIS 
NOMINE,  VBNDIT  8EGNITI0  FVNE8TILL0,  ACCERRANO  VIATORI,  QVI  IPSV8 
EBIIT  SIBI,  LIBBRI8,  NBP0TIBV8,  PR0NEP0TIBV8QVE  SVI8,  CVM  OMNI  POSTK- 
RITATB  DOMTNOVLAM  :  8ITA  E8T  6ARNEN8I  IN  8VBTRBI0,  6ECVNDVM  FLYMEN. 
TRIBVLB8  AC  VICINOS  BONOS  HABBT,  PILVTIVM,  RVFILVM,  COCLEATIYM 
SYRRIPONEM,  ITEMQTB  LARPATIYM  FABARONEM.  PrOBA  E8T  DOMYNCYLA 
TOTA,  PROBA  CONTIGNATIO,  PR0BY8  PARIE8,  TECTYM  IPSYM  PROBE  CANTS- 
RIATYM  AD8ERYLATYMQYE,  QYERNI8  ETIAM  8CANDYLIS  AYERYNCONIS  FABEL 
PrOBA  CISTERNA,    8INE  YLLO   8ALICYLI  YITIO,    AYT   LATRINAE    6BRYITYTE 

Fyndamenta  bene  iaota  :  yolytabrym  lytylentym,  in  QYO  YICINIAE 

TOTIYS  80RDES  DESIDEANT.      HaRYLA    AD  80LEM   MERIDIANYM  EXP08ITA, 

firmiterqye  qyaternata.      Vnciolae  tres  preciym.     Ty   PASCYTI 

ACCEPISSE  ARQENTYM  OMNE  PERPEN8YM  PROBE  ET  ENYMERATYM  FATERI8. 
TiBI  YERO,  SEGNITI,  EA  DOMYNCYLA  SOLENNI,  MORE  E8T  A  PA8CYTI0 
EYINCYNDA,  AB  IPSI8  ETIAM  FYNDAMENTIS  TOTO,  CYM  TECTO  ADSERIBY8, 
CANTERII8,  CLAYICYLI8,  80ALIS,  FORIBYS  CYLINAE  YOLYTABRIQYB  DECYB- 
8IBY8,  AB  INFIMO  SOLO  AD  YSQYE  COELI  SYBSELLIYM,  CYM  IPSO  ETIAN 
COELO,  CYMQYE  TERRAE  IMI8  ATQYE  PERIMIS INFERNISQYE.  SiSTET  AYTEJf 
IN  OMNI  FORO  ET  CAY8A,  FESTI8  PR0FE8TISQYE,  FASTIS  NEFASTISQYE  DIEBYS 
SEQNITIO  AC  SEGNITII  P08TERIS.  PrO  QYO  PRAE6TAND0  PRAEDIA,  SYPEl- 
LECTILEMQYE  6YAM,  ET  CYM  EA  BASEM,  COFINVM,  RISCYM,  AC  RETE  TRI- 
PLYMBATYM  OBLIGATYM  OBLIGAT,  SEQYE  STATYRYM  IN  PRAETORIO  AP 
lYDICEM.  Ty  PASCYTI  FYSTE  ILLYM  INYESTITO.  Ty  SEGNITI  FYSTBH 
MANY  CAPITO.      HaECCE  YTI  YERA  8YNT  SCIENS  YOLENSQYE,  SYAB  SP0NTI8 

atqye  ex  conyento  ytqye  inter  yiros  bonos  decet,  yterqve  agitig, 
meqye  yt  scribam  rogatis,  lyreqye  lyrando  cyncta  haeg  c0nfirmati6. 
'Testes  adsynt  more  adciti  rogatiqye,  yiri  ytiqye  probl 

Plotiys  locysta  pesylanys 

Casellio  albanys 

licida  albytiys  fregellanys 

HaECCE  SICCE  CONYENERE,  HISCE  YERBIS  HISCE  CONDICIONIBYS  ACTA  ET 
TRANSACTA  SYNT,  HISCE  ADSENTIENTE  YXORI  PIGNANTIA,  YT  PAR  EST, 
YIROS  INTER  BONOS  BENE  A0IER. 

Kal.  QYINTILIB  PRAET.  BALBO. 

Bebiys  PORCA. 


J 
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11. 

VENDITIO  DB  VILLA. 

Domino  fratri  illi^  ille.  Licit  empti  venditique  contractus  sola  pretij  MAacuLFus, 
adnumeratione^  et  rei  ipsius  traditione  consistat,  vt  tabularum  alio-  ^^  xix. 
riimque  docnmentorum  ad  hoc  tantdm  interponatur  instructio,  vt  fide 
rei,  facti  et  inris  ratio  comprobetur.  Idcirco  vendidisse  me  tibi  constat, 
et  ita  Tendidi  villam  iuris  mei  nuncupantem  illam,  sitam  in  pago  illo, 
qoam  ex  legitima  successione  parentnm,  vel  de  quolibet  modo  ad  eum 
pemenit,  habere  videor,  in  integritate,  cum  terris,  domibus,  aedificiis, 
accc^bus,  mancipiisy  vineis,  syluis^  campis,  pratis,  pascuis,  aquis,  aqua- 
rumve  decursibus,  adiacentiis,  appenditiis,  vel  omni  merito  et  termino 
ibidem  aspiciente.  Et  accepi  vobis  in  pretio,  iuxta  quod  mihi  compla- 
cuit  tantum,  et  memoratam  villam  vobis  praesentialiter  tradidi  ad  pos- 
adendnm.  Ita  vt  ab  hac  die  habendi^  tenendi,  vel  quicquid  exinde 
elegeris,  faciendi,  liberam  in  omnibus  habeas  potestatem.  Si  quis  xerby 
quod  fnturum  esse  non  credo^  si  ego  ipse,  aut  aliquis  de  heredibus  vel 
pro  heredibus,  seu  quselibet  opposita  persona,  contravenditionem  venire 
tentauerit,  aut  me  malk  vendidisse  conuicerit,  et  k  me  vel  heredibus 
meis  defensatum  non  fuerit,  tunc  inferamus  vobis  heredibusque  vestris 
daplam  pecuniam,  quantum  k  vobis  accepi,  et  quod  ipsa  villa  meliorata 
valnerit ;  et  quod  repetit  vindicare  non  valeat ;  sed  prsesens  venditio 
omni  tempore  firma  permaneat,  stipulatione  subnixa.     Actum,  &c. 


III. 
CONCAMBIUM  DB  TERRA  AUT  VINEA. 

Ide6qve  placuit  inter  ilium  et  ilium,  vt  terram  aliquam,  aut  pratum,  AIaeoulfus, 
aut  vineam,  seu  quodlibet  inter  se  commutare  deberent,  quod  ita  et  j^q/xxiv. 
fecerunt.  Dedit  igitur  ille  illl,  ilium  campum  in  loco  nuncupante  illo, 
bbentem  tantum,  qui  subiungit  k  latere  vno  illi,  ab  alio  latere,  aut 
bonte  illi.  Simili  modo  6  contra  incompenso  dedit  ille  illi  alium  cam- 
pom  ibi,  aut  in  alio  loco,  habentem  tantum,  qui  subiungit  de  lateribus, 
afrontibus  illis.  Ita  vt  ab  hac  die  vnusquisque  ex  ipsis,  quod  accepit 
ittbendi,  tenendi,  vel  quicquid  exinde  elegerint  faciendi,  liberam  habeant 
potestatem.  Si  quis  ver6  aliquis  ex  ipsis,  aut  heredes  eorum,  vel  qui- 
comque  hoc  emutare  voluerit,  quam  acceperit  pari  suo  amittat,  et  in- 
SQper  infcrat  cum  cogente  fisco  auri  tan.  et  quod  repetit  vindicare  non 
valeat;  sed  prsesens  commutatio,  vnde  inter  se  pro  firmitatis  studio 
doas  vno  tenore  conscripserunt,  omni  tempore  firma  permaneat ;  stipu- 
htione  subnixa.    Actum  illo. 
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FORMUl  M 

Vktkri  H, 
No.  XXXV. 


IV. 


CESSIO. 


Dvlcissiiiio  atque  in  omnibus  ainantissimo  filio  meo  illi,  illc.     Am- 
monuit  me  amor  et  dulcitudo  tua,  et  ex  alia  j)arte  mihi  nou  cessas 
deseruire,  et  in  bonum  impendis  efFectum.     Propterea  mihi  praepatuit 
plenissima  voluntas,  vt  aliquid  de  rebus  propriis  mcis,  extra  consortium 
germanorum  tuorum,  tibi  concedere  deberem.     Quod  ita  et  feci :  pra|v 
tere^  cedo  tibi  post  meum  quoque  discessum  de  hac  luce,  a  die  pne- 
sente,  cessiimque  in  perpetuum  esse  volo,  et  de  iure  meo  in  ius  et  do- 
minationem  tuam  transcribo  atque  transfundo :  hoc  est  senium  iuris 
mei,  nomine  ilium,  vel  aliam  rem,  terris,  &c.     Ita  vt  ab  hodierno  die 
habeas,  teneas  atque  possideas,  vel  quicquid  k  die  praesente  facere  vo- 
lueris,  liberam  et  iirmissimam  in  omnibus  habeas  potestatem  faciendi. 
Si  ego  ipse,  aut  vllus  de  heredibus  meis,  vel  quaelibet  opposita  persona, 
quae  contra  banc  cessionem  venire  conauerit,  inferat  tibi  \uk  cum  socio 
fisco  auri  vncias  tantas  :  et  praesens  cessio  omni  tempore  firma  perma- 
neat,  stipulatione  subnixa.     Actum. 


Formula 
Vbtkbes. 
No.  XIX. 


FORMULiE 

Veterks, 
No  XX. 


V. 

TRADITORIA  DE  TERRA. 

Veniens  homo  aliquis,  nomine  ille,  in  pago  illo,  in  loco  qui  dicitur 
ille,  ante  bonos  homines,  qui  subterfirmauerunt,  terram  illam,  id  est 
tarn  mansis,  &c.,  totum  et  ad  integrum,  quam  ante  hos  dies  homo  aliquis 
nomine  ille,  per  venditionis  titulum,  accepto  vero  pretio  visus  fuit  ven- 
didisse :  sed  ante  ipsos  bonos  homines,  ad  integrum,  vt  quicquid  pra> 
dicta  venditione  ei  vendidit,  per  manus,  partibus  ipsiuslui,  vel  herbam, 
vel  terram  visus  fuit  tradidisse,  et  per  suam  fistucam  contra  ipsum  ilium 
exinde  exitum  fecisse,  vt  quicquid  ipse  ille  de  ipsa  terra  k  die  praesente 
facere  voluerit,  liberam  et  firmissimam  in  omnibus  habeat  potestatem 
faciendi. 

VI. 

TRADITORIA  DE  MANSO  VEL  TERRA. 

Notitia,  qualiter  et  quibus  praesentibus,  veniens  homo  aliquis,  nomine 
ille  missus  inlustris  viri  illius,  super  iluuium  ilium,  in  loco  qui  dicitur 
ille,  ad  ilium  mansum,  vel  terram,  quam  ille  homo  ante  hos  dies,  ad 
casam  sancti  illius  pagensis,  per  chartam  cessiouis  partibus  ipsius  illius, 
per  illud  ostium  de  ij>sa  casa,  per  herbam  vel  terram,  ipsum  mansum, 
vel  quicquid  ad  ipsum  mansum  aspicit,  sicut  in  ipsa  cessione  est  inser- 
tum,  ad  partem  ipsius  Ecclesiie  visus  fuit  tradidisse,  vel  consignasse. 
His  pncsenti))us. 
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SECTIOJ^  V. 


COMPOSITION. 


Where  the  lands  are  not  svJbfeued  by  the  Vassal,  the  Composition  due 
to  the  Supeinor  i^  the  rent  of  the  lands  and  houses,  as  tliey  are,  or 
may  he  set  at  the  time,  subject  to  the  deduction  of  tlie  feu-duty, 
pvUic  burdens,  burdens  imposed  with  the  Superior's  consent,  and  aU 
reasonable  annual  repairs  oftlie  houses  and  other  perishable  subjects. 

AITCHISON  V,  HOPKIRK. 

The  pursuer's  author  feued  out  to  different  persons  small  Feb.  14, 1775. 
portions  of  the  estate  of  Airdrie  for  the  purpose  of  building,  naebativb. 
In  the  course  of  time  a  village  of  considerable  extent  came  to 
be  erected.  The  different  feus  were  subsequently  conveyed,  by 
the  original  feuars,  to  singular  successors,  who  had  never  entered 
with  the  superior.  The  pursuer  brought  an  action  of  declara- 
tor of  non-entry  against  the  heirs  and  representatives  of  the 
respective  vassals,  with  a  conclusion  of  maills  and  duties  against 
the  present  possessors.  The  defenders  insisted  that  they  were 
entitled  to  an  entry,  on  payment  of  double  of  the  feu-duty. 

Pleaded  for  the  Pursuer. — It  is  now  clearly  fixed,  that^^'^***^^'^^ 

•^  PUBSUEB* 

every  singular  successor,  whether  appriser,  adjudger,  or  volun- 
tary disponee,  is  liable  in  payment  of  a  year  s  rent  of  the  lands 
to  the  superior,  upon  liis  being  entered.  Two  questions,  how- 
ever, arise  in  the  present  action.  The  first  is,  Whether  the 
composition  due  for  an  entry  is  confined  to  lands  only,  or 
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AiTciiisoN    whether  it  comprehends  the  whole  heritable  subjects,  whatever 
HoFKiBK.     be  their  nature  ?     The  second  question  is,  Whether  the  year's 
1775.       rent  must  be  ascertained  as  the  subject  stood  at  the  constitution 
of  the  feu,  or  at  the  time  at  which  the  entry  is  given  ? 

The  Statute  1469  provides, — "  That  the   overlord   receive 
the  creditor,  or  any  other  buyer^  tenant  till  him,  paying  to  the 
overlord  a  yearns  mailsy  as  the  land  is  set  for  the  time/'    These 
words  are  clear,  and  liable  to  no  ambiguity.     The  superior  it*, 
entitled  to  demand  for  the  entry  a  year's  rent,  as  the  subject, 
was  set  at  the  time.     No  room  is  left  for  inquiry  into  the  situa- 
tion of  the  feu  at  the  time  of  the  original  grant  by  the  superior, 
and  whether  the  subject  has  been  meliorated  or  not  by  tho 
vassal,  either  by  building  of  houses,  or  by  other  improvements. 
Subjects  may  be  meUorated  in  other  ways,  as  well  as  by  build- 
ing of  houses.     But  in  computing  the  amount  of  composition 
due  to  a  superior,  no  deduction  is  ever  made  on  account  of  the 
expense  bestowed  by  the  vassal  in  making  such  improvements. 
The  right  of  superiority  extends  to  everything  that  becomes 
fixed  to  the  feu.     The  law  makes  no  distinction  whether  the 
feudal  subjects  consist  of  lands  or  houses.     The  latter   is  no 
more  than  a  part  or  pertinent  of  the  former — Quod  ^difica- 
TUM  SOLO  CEDIT.     If  the  subjects  should  have  deteriorated  since 
the  date  of  the  original  grant,  the  superior  will  so  far  be  a  suf- 
ferer.    If  so,  it  is  highly  just  and  expedient  that  he  should  reap 
the  benefit  arising  from  them,  being  rendered  more  valuable. 
The  right  of  the  superior  is  so  closely  connected  with  the  right 
of  the  vassal,  that  the  casualties  of  superiority  must  vary  ac- 
cording as  the  subject  becomes  more  or  less  valuable,  and  there 
is  no  room  left  for  inquiring  by  what  means  the  subject  was 
improved. 

It  is  immaterial  that  the  Statute  1469  makes  no  mention  of 
houses,  or  of  anything  but  lands.  In  the  language  of  the  Star 
tute  lands  comprehend  every  feudal  subject.  The  same  is  the 
case  with  the  Statute  1681,  respecting  the  qualification  of  elec- 
tors of  members  of  Parliament.  Tliat  Statute  makes  mention 
of  lands  only,  but  it  is  a  settled  point  that  teinds,  fishings,  cus- 
toms, and  the  like,  are  proper  subjects  of  valuation,  and  arc 
comprehended  under  that  Statute. 

If  there  wore  any  doubt  upon  this  point,  it  is  sufficiently  re- 
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moved  by  the  Statute  1669,  cap.  18.  By  that  Statute  it  is 
provided — that  the  superior  of  lands,  annualrents  and  others,  Honwx. 
adjudged,  shall  not  be  holden  to  grant  any  charter  for  iufeflLng  ~J^ 
the  adjadger,  till  such  time  aa  he  be  paid,  and  satisfied  of  the 
year's  rent  of  the  lands  and  others  adjudged,  in  the  same  man- 
ner aa  in  comprisings.  This  Statute  clearly  denotes,  that  every 
thing  which  could  be  carried  by  adjudication,  and  was  the  sub- 
ject of  a  feudal  investiture,  was  liable  in  a  composition,  and  it 
has  so  been  always  understood  in  practice. 

It  is  said  that  a  house  is  a  perishable  subject,  and  that  there- 
fore a  deduction  ought  to  be  allowed  on  that  account.  But 
there  is  no  law  which  says  that  a  superior  is  only  entitled  to 
demand  a  composition  for  what  is  fixed,  durable,  and  perma- 
nent. Every  subject  is  more  or  less  liable  to  deterioration,  but 
yet  it  was  never  understood  that  that  was  to  enter  into  consi- 
deration in  fixing  the  superior's  composition.  The  law  has  said 
tliat  the  vassal  must  pay  a  year's  rent,  as  the  subjects  are  set  at 
the  time.  If  they  are  in  a  ruinous  state  at  the  time  of  the 
entry,  the  superior  will  so  far  be  a  loser,  and  if  they  are  in  an 
improved  state,  he  will  be  so  far  a  gainer. 

Composition  is  not  paid  by  a  singular  successor  in  burgage 
subjects,  but  the  reason  of  this  is,  that  it  is  not  the  individual 
member  of  the  borough  who  has  the  property.  It  is  the  borough 
itself  that  is  the  crown  vassal,  and  being  a  corporation  it  never 
dies. 

Pleaded  fob  the  Defbndee. — By  the  ancient  law  of  Scot-  j^""^  "' 
land,  and  whUe  feudal  ideas  continued  to  be  strictly  adhered  to, 
singular  successors  had  no  claim  of  right  to  be  entered  by  the 
superior  as  bis  vassals.  They  must  have  continued  to  hold  as 
sub-feudatories  under  the  vassal,  subject  to  all  the  casualties  of 
superiority  that  might  accrue  from  his  non-entry,  ward  recog- 
nition, or  otherwise.  When  a  singular  successor,  therefore, 
wished  to  enter  as  immediate  vassal  to  the  superior  of  liis 
author,  he  was  obliged  to  make  the  best  bargain  he  could  with 
the  superior.  He  lay  entirely  at  the  mercy  of  the  sujierior, 
who  might  either  refuse  to  enter  him  at  all,  or  impose  upon  him 
whatever  terms  he  thought  proper  as  the  condition  of  receivuig 
him. 
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AiTOHiBOH  The  old  law  was  gradually  relaxed,  and  vassals  acquired  more 
HopKi&K.  claims  of  right  against  their  superiors,  and^  among  others,  that 
1775.  of  compelling  the  superior  to  receive  a  singular  successor  as  his 
vassal,  upon  payment  of  a  certain  fine.  This  alteration  was 
first  introduced  by  Act  1469,  cap.  36,  which  enacted,  "That 
the  overlord  receive  the  creditour,  or  ony  ither  buyer  tenand  till 
him  payand  to  the  overlord  a  yeir's  maill,  as  the  land  is  set  for 
the  time."  Although  this  Act  had  the  trahsference  of  landed 
property  by  appraising  in  view,  yet  the  consequence  was,  that 
it  extended  to  all  singular  successors  whatever.  For  if  the 
superior  refused  to  enter  the  vassal  for  a  composition,  it  was 
an  easy  matter  to  appraise  the  land  for  a  price  paid,  and  then 
the  Act  took  immediate  effect.  The  Act  1669,  cap.  18,  enacted, 
that  superiors  should  not  be  obliged  to  receive  adjudgers,  "  till 
such  time  as  he  be  paid  and  satisfied  of  the  year's  rent  of  the 
lands  and  others  adjudged,  in  the  same  manner  as  in  comprises.'* 
It  further  declared  that,  in  all  cases,  adjudications  shall  be  in 
the  Uke  condition  with  appraising  as  to  superiors. 

Until  the  form  of  appraising  or  adjudication  was  used,  supe- 
riors could  refuse  to  enter  the  vassal  who  claimed  in  the  char- 
acter of  a  singular  successor.  This  power  was,  however,  taken 
away  by  the  ward  holding  Act,  20  Geo.  III.,  cap.  50,  which 
obliged  the  superior  to  receive  as  his  vassal  any  person  who 
produced  a  proper  conveyance,  and  charged  him  with  horning, 
to  enter  him  upon  payment  of  such  fees  and  casualties  as  the 
superior  is  entitled  by  law  to  receive.  • 

In  the  old  Statute  no  mention  is  made  of  houses,  or  other 
erections  that  may  have  been  made  by  the  vassal  upon  the 
lands,  for  his  own  use  or  convenience.  No  mention  is  made  of 
anything  but  lands.  In  the  case  of  buildings  erected  for  a 
particular  purpose,  such  as  iron  works,  salt  works,  breweries,  or 
distilleries,  could  it  be  contended  that  the  superior  would  be 
entitled  to  receive  a  year's  profits  of  the  works,  as  well  as  a 
year's  rent  of  the  lands  on  which  tliey  stood  1  The  natural 
answer  to  the  superior's  demand  would  be.  These  works  are  no 
parts  of  the  feu  that  proceeded  from  you.  They  are  formed 
by  the  expense  and  labour  of  the  vassal  alone,  and  tlierefore 
you  have  no  title  to  the  fruits  of  them  in  consequence  of  your 
original  rights  in  the  lands. 
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The  same  answer  applies  to  the  present  case.  Houses  built  Attohisoh 
upon  small  feus  do  not  fall  to  be  considered  as  any  part  of  the  homubk. 
original  feu,  quoad  the  superior.  He  is  not  therefore  entitled  'ypi^ 
to  exact  on  account  of  them  a  sum,  in  name  of  composition, 
which  may  perhaps  many  times  exceed  the  original  value  of  the 
feu.  In  ancient  times  houses  were  not,  properly  speaking,  the 
subjects  of  feudal  tenures  in  Scotland.  In  those  days  there 
were  three  diflFerent  kinds  of  houses  known,  viz.,  houses  within 
burgh,  fortaUces,  and  common  farm-houses,  built  for  the  purpose 
of  cultivating  the  land.  The  first  species  of  houses  is  out  of  the 
present  question,  as  no  composition  is  paid  for  houses  within 
burgh.  No  composition  could  be  paid  for  fortalices,  as  they 
were  held  not  to  be  part  and  pertinents  of  the  land,  according 
to  Craig,  2,  3,  24,  and  indeed  no  composition  could  be  paid  for 
them  quia  estimationem  non  redpiebat.  In  process  of  time, 
every  house  that  consisted  of  more  than  a  single  floor  was  held 
to  be  a  fortalice,  ece  cedes  quce  cantignatianem  haberent  inter 
fortalicia  nvmererUur. — Craig,  2,  3,  18.  As  to  tenant's  houses, 
as  they  were  part  and  pertinent  of  the  farm,  and  essentially 
necessary  for  its  cultivation,  they  were  incapable  of  any  sepa- 
rate estimation  from  the  farm  itself,  and  therefore  could  not 
be  liable  to  a  composition. 

Since  therefore  a  composition  could  not  be  exacted  on  account 

of  the  value  of  houses,  when  the  feudal  law  was  in  vigour,  it 

vould  require  a  positive  enactment  to  make  them  liable  in  later 

times.     But  if  according  to  feudal  principles  there  is  no  ground 

for  a  superior  exacting  a  year's  rent  of  houses  as  a  composition 

for  entering  his  vassal  to  the  feu,  as  little  ground  is  there  in 

equity  for  him  to  do  so.     Houses  are  subjects  created  by  the 

industry  of  the  vassal,  and  acquired  at  his  expense  without  any 

assistance  or  aid  from  the  superior.     Where  the  superior  has 

feued  out  the  tenement  as  it  stands,  with  a  house  already  built 

upon  it,  there  may  be  ground  for  claiming  a  year's  rent  of  the 

whole.     It  is,  however,  altogether  repugnant  to  equity  that 

where  the  superior  has  feued  out  a  small  portion  of  ground  for 

a  feu-duty  of  a  few  shillings,  and  where  the  vassal  has  erected 

buildings  upon  it  at  the  expense  of  many  hundred  pounds,  that 

upon  the  vassal  alienating  the  subject,  the  superior  should  step 

iu  and  demand  not  only  a  yeais  value  of  the  subject  that  pro- 


188  FEUDAL  INVESTITURE. 

ArroHisoK    ceeded  from  himself,  but  also  a  year's  value  of  the  subject  which 
HopKiaK.     had  been  created  at  the  expense  of  the  vassal.     The  reserved 
1755.        right  of  superiority  must  always  be  considered  to  bear  a  pro- 
portional value  to  the  subject  as  it  was  when  it  was  feued. 

The  spirit  of  the  law  of  Scotland  has  long  tended  to  abolish 
and  diminish  the  casualties  of  superiority,  because  they  tended 
to  oppression  and  dependence.  Accordingly,  many  of  those 
casualties  which  were  undoubtedly  inherent  in  the  original 
nature  of  the  feudal  law,  have  been  totally  abrogated  :  such  as 
the  casualties  of  ward,  of  relief,  of  marriage,  of  recognition,  to- 
gether with  personal  services,  whatever  was  the  nature  of  the 
holding  that  gave  occasion  to  them.  It  would  therefore  be  in- 
consistent to  introduce  this  new  casualty,  which  was  not  agree- 
able to  the  principles  of  the  feudal  law  in  its  original  state,  and 
is  no  way  founded  in  equity. 

Feb^i^nTs  •'■^^  Lords  found,  "  That  the  pursuer,  as  superior,  is  entitled 
for  the  entry  of  singular  successors,  in  all  cases  where  such  en- 
tries are  not  taxed,  to  a  year's  rent  of  the  subject,  whether 
lands  or  houses,  as  the  same  are  set  or  may  be  set  at  the  time, 
deducting  the  feu-duty  and  all  pubUc  burdens,  and  likewise  all 
annual  burdens  imposed  on  the  lands  by  the  consent  of  the 
superior,  with  all  reasonable  annual  repairs  of  houses  and  other 
perishable  subjects.'' 
MS.  Notes,  Sir  On  the  Scssion  Papers  in  the  cause,  preserved  by  Sir  Ilay 
a^&a^«'  Campbell,  there  is  written,—"  KB.—'  May  be  set'  was  added 
on  a  suggestion  that  many  of  the  feus  were  in  the  natural  pos- 
session of  the  proprietor.     The  decision  was  unanimous." 

In  the  Faculty  Report  it  is  stated, — "  The  point  was  deter- 
mined, after  a  hearing  in  presence  and  upon  considering  reports 
relative  to  the  practice,  which  last  chiefly  weighed  with  the 
Court." 


1.  A  similar  judgment  to  that  derson  v.  Marshall,  Novem- 
in  Aitchison  v.  Hopkirk  was  ber  30,  1824.  The  Court  there 
pronounced   in  the   case  of  An-      found,   "That  in  regard   to  that 
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part  of  the  feu  npon  which  the 
vassal  has  himself  erected  build- 
ings, the  superior  was  entitled 
to  the  amount  of  a  full  jear*s 
rent  thereof,  under  the  usual  de- 
ductions." 

2.  In   calculating  the    jear'*s 
rent  to  be  paid  to  the  superior  for 
entry  of  a  singular  successor,  the 
vassal  is  entitled  to  deduct  a  fifth 
of  the  rent  as  teind,  although  the 
teinds  have  been  valued.    In  Reid 
V.  FuLLEBTON,  March  3,  1819, 
the  superior  maintained  that  the 
valued  teind  only  should  be  de- 
ducted.   The  vassal  pleaded — 
That  the  valuation  must  be  disre- 
garded as  res  inter  alios  qaoad  the 
superior,  and  that  one-fifth  must 
be  deducted  from  the  real  rent 
of  the  lands.    Lord  Allowat, 
Ordinaiy,  found  in  favour  of  the 
vassal,  and  the   Court   adhered. 
In  a  Note  to  his  interlocutor  Lord 
AixoWAT observed, — "With  re- 
gard to  the  teinds,  I  have  been 
regulated  by  what  I  understand  to 
have  been  the  uniform   practice, 
as  is  suflSciently  instructed  by  the 
certificates  produced,  and   which 
ako  seem  to  have  been  recognised 
by  the  judgment  of  this  Court, 
January  23, 1771,  Magistrates 
OP  Inverness  v.  Duff,  where 
the   Court  found  that    one-fiftJi 
must  be  deducted  from  the  rents 
of  the  lands,  in  respect  that  the 
pursuers  were  not  superiors,  nor 
had  they  right  to  the  tithes ;  and 
Lord  Stair  most  properly  mentions 
that  this  casualty  has  always  been 
kindly  transacted  betwixt  the  su- 
perior and  the  vassal ;  so  that  we 
must  rest  on  the  common  custom 
used    betwixt    the    superior  and 


vassal,  as  to   the  nature  of  this 
casualty." 

3.  A  contrary  judgment  was 
pronoimced  by  Lord  Mackenzie 
in  the  case  of  Thomson  v.  Simson, 
November  24, 1825,  but  the  Court 
unanimously  altered  it,  and  found 
that  the  vassal  was  entitled  to  de- 
duct one-fifth  of  the  rent  in  name 
of  teind.  Lord  Mackenzie,  in  a 
Note,  observed, — "  The  superior  is 
entitled,  for  a  change  of  vassal,  to 
one  year's  rent  of  the  estate  held  of 
him,  Le.y  of  the  land  with  all  its 
pertinents.  One  pertinent  is  the 
right  of  holding  the  teinds  at  a 
valuation, — a  pertinent  annexed 
by  Statute  to  the  property  of  land, 
but  not  granted  as  a  separate  es- 
tate to  any  set  of  persons.  This 
pertinent  is  held  of  the  superior, 
just  as  much  as  any  other  part  of 
the  right  of  landed  property.  It 
is  carried  by  his  charter  of  the  land. 
It  descends  to  the  destination  of 
heirs  therein  contained.  It  passes 
by  his  precept  of  clare  constat.  It 
falls  to  him  by  forfeiture  ob  non 
solutumcanonemySLud  by  non-en  try. 
And  if  the  right  to  obtain  a  valua- 
tion be  a  pertinent  held  of  the 
superior,  so  must  the  right  in  the 
valuation  when  obtained.  The 
idea  that  the  benefit  of  valuation 
of  teinds  is  a  separate  estate,  not 
held  of  the  superior  of  the  land, 
seems  to  the  Lord  Ordinary  quite 
inadmissible.  If  it  be  not  held  as 
a  pertinent  of  the  lands,  of  what 
superior  is  it  held  ?  Or  is  it  allo- 
dial, not  descending  to  feudal  heirs 
at  all,  and  passing  without  service 
or  infeftment,  while  the  lands  do 
not  so  pass?  Is  it  conquest  in 
the  landholders  first  obtaining  it, 
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though  the  land  be  heritage  ?  The 
Lord  Ordinary  can  see  no  ground 
to  doubt  that  this  benefit  is  a  per- 
tinent of  the  land^  and  held  of  the 
superior  of  the  land,  and  that  just 
as  much  when  the  valuation  is 
subsequent  to  the  feudal  grant, 
as  when  it  is  prior  to  it.  Practice 
now  seems  rather  to  favour  the 
defender's  argument.  But  it  is  a 
case  where  practice  is  of  inferior 
weight,  because  superiors  often  use 
their  rights  with  less  than  full 
legal  rigour ;  and  the  other  reasons 
assigned  for  the  practice  seems  to 
the  Lord  Ordinary  not  solid,  viz., 
that  a  valuation  is  res  inter  alios  in 
regard  to  the  superior  either  of 
lands  or  of  teinds,  and  that  it  was 
not  allowed  for  the  benefit  of  the 
superior.  He  conceives  that  the 
valuation  legally  led  is  good  for, 
and  against  all  parties  having  any 
right  to  either  land  or  teinds ;  and 
that  it  was  intended  bv  the  Statute 
to  increase  the  value  of  all  landed 
property  for  the  benefit  of  all  par- 
ties interested  in  that  increase, 
just  as  the  Corn  Laws,  or  other 
laws  favouring  landed  property, 
were  intended." 

4.  At  the  advising  Lord  Pit- 
MiLLY  observed, — "  Though  mov- 
ed by  the  reasoning  in  the  Lord 
Ordinary's  note,  it  has  not  satisfied 
me  that  his  judgment  is  well 
founded.  The  case  of  Reid,  de- 
cided by  the  First  Division,  is 
exactly  in  point;  and  this  is  a 
question  as  to  which  it  is  of  more 
importance  to  follow  precedent, 
than  to  resort  to  principle.  That 
decision  also  is  founded  on  a  course 
of  practice,  than  which  nothing 
can  be  more  complete.     Even  on 


principle,  there  is  a  great  deal  to 
support  the  defenders  plea^^a  va- 
luation not  being  intended  to  re- 
gulate matters  with  the  superior, 
who  is  no  party  to  it.  The  ques- 
tion, however,  cannot  now  be  con- 
sidered open."  The  other  Judges 
concurred ;  and  the  Lord  Justice- 
Clerk  Boyle  stated  that  Lord 
Robertson,  who  was  absent  from 
indisposition,  entertained  the  same 
opinion. 

5.  Where  it  is  intended  that 
the  composition  should  be  taxed, 
the  terms  employed  require  to  be 
very  express,  otherwise  the  feudal 
contract  will  be  construed  against 
the  vassal.  In  the  case  of  the 
Magistrates  of  Inverness  v. 
Duff,  July  25,  1751,  the  clause 
in  the  charter  was,  "  Nee  non 
duplicando  dictam  feudifirmam 
prime  anno  introitus  cujoslibet 
haBredis  aut  assignati  ad  dictas 
terras,  aliaque  praescripta,  prout 
usus  est  feudifirmse  duplicate,  pro 
omni  alio  onere."  The  question 
was  raised.  Whether  a  vassal  was 
liable  in  a  year's  rent  for  his  entry, 
or  was  entitled  to  be  entered  for 
payment  of  double  the  feu-duty 
in  terms  of  the  above  clause?  The 
vassal  PLEADED, — Whatever  may 
be  the  rule  of  law  as  to  the  ex- 
tent of  the  composition  payable 
by  singular  successors,  it  is  lawful 
for  the  superior  to  restrict  it  by 
voluntary  agreement.  In  the  pre- 
sent case,  the  composition  is  plainly 
restricted  to  double  the  feu-duty. 
The  feu  is  granted  "  heredibns  et 
assignatis  quibuscunque.**'  Under 
this  clause  the  Magistrates  may 
be  compelled  to  receive  all  sin- 
gular  successors    of    the    vassal, 
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whether  voluntary  or  legal.     And 
if  the  terms  be  received  in  this 
sense  in  one  part  of  the  charter, 
it  cannot  receive  a  different  in- 
terpretation in  another  part  of  it. 
Neither  can  it  be  confined  to  as- 
signees before  infeftment.  Craig 
informs  us,  that  recognition  cannot 
take  place  in  fees  taken  to  assig- 
nees, which  seems  to  exclude  so 
limited   a  construction.     Indeed, 
the  terms  of  the  reddendo  itself  are 
exclusive  of  it  in  the  present  case. 
The  duplicaftdo  of  the  feu-dutj  is 
declared  to  be  payable  at  the  entry 
eujusUbet   hceredis    aut    assignatiy 
which  must  of  necessity  apply  to 
entries  after  infeftment ;  for,  before 
infeftment,  no  composition  can  be 
doe,  seeing  the  singular  successor 
may  inieft  himself  upon  the  un- 
executed precept  in  the  feu-charter. 
The  superior  pleaded, — By  the 
principles  of  the  feudal  law,  the 
superior  could  not  be  obliged  to 
receive  singular  successors,  unless 
there  was  an  express  clause  in  the 
grant  for  that  purpose,  and  such 
clauses  were  always  qualified  by 
the  condition  of  paying  a  compo- 
sition to  the  superior.   Afterwards, 
when,  by  Statute  1469,  c.  36,  the 
superior  was  obliged  to  receive 
adjudgers,    the    composition  was 
fixed  at  a  year's  rent,  and  the  right 
to  this  composition  is  reserved  in 
the  Statute  of  ward-holdings,  which 
extends  the  privilege  to  all  singu- 
lar successorli.     The  right  may  no 
doubt  be  renounced  by  the  supe- 
rior, but  being  so  firmly  established 
by  law,  renunciation  of  it  will  not 
be  presumed  from  a  single  inaccu- 
rate expression  in  a  charter,  such 
as  occurs  in  the  present  case.    In- 


deed, it  would  appear,  that  the 
addition  of  aasiffnati  was  made 
without  meaning.  The  duplicando 
is  declared  to  be  payable  at  the 
entry  of  heirs  and  assigns,  prout 
U8U8  est  feudijirmce  duplicatoBj 
though  nothing  can  be  more  cer- 
tain, than  that  the  entering  a 
singular  successor  for  double  the 
feu-duty  is  directly  contrary  to 
practice,  and  no  instance  can  be 
pointed  out  where  any  singular 
successor,  even  in  these  feus,  was 
received  upon  snch  terms.  The 
expression  assignati,  therefore,  can 
have  no  meaning  in  the  charters, 
unless  it  is  understood  of  assignees 
before  infeftment.  The  Lords 
"  Found  the  defenders  liable  to 
the  town  of  Inverness  for  a  full 
year'^s  rent,  upon  getting  an  entry 
from  the  town." 

6.  In  the  prior  case  of  Salmon 
V.  Lord  Boyd,  July  25, 1751,  the 
clause  in  the  vassal  charter  was 
"  doubling  the  said  feu-duty  the 
first  year  of  the  entry  of  each  heir 
or  ASSIGNEE,  as  use  is  of  feu-farm." 
The  superior  opposed  the  claim  of 
the  vassal  on  two  grounds.  The 
Jirst  was,  that  the  term  "assignees" 
comprehended  only  assignees  be- 
fore infeftment.  The  second  plea 
was,  that  the  obligation  was  not 
binding  on  singular  successors  in 
the  superiority.  The  Court,  with- 
out distinguishing  the  two  pleas, 
"  Found  that  the  superior  was  not 
obliged  to  enter  a  singular  succes- 
sor, except  on  payment  of  a  year's 
rent."  In  the  case  of  Thomson, 
May  22,  1810,  the  superior  had 
bound  himself  "  to  enter  and  re- 
ceive the  heirs  and  successors ""  of 
the  vassal,  "  they  paying  to  him 
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and  his  successors  the  sum  of  £53 
Scots  money,  at  the  entry  of  each 
heir,  and  that  as  the  composition 
to  be  paid  for  the  entry  of  each 
taasal  in  the  said  lands."  The 
vassal  founded  upon  the  words 
"  each  vassal  in  the  lands,"  and 
contended  that  these  words  re- 
moved all  doubt  which  might  have 
arisen  on  the  point.  '  Lord  New- 
ton, Ordinary,  "  Found  that  the 
words  founded  on  in  the  original 
feu-right  were  not  suiBcient  to 
limit  the  superior's  right,  on  the 
entry  of  singular  successors,  to  a 
composition  of  £53  Scots,  and 
that  it  does  not  appear  to  have 
been  in  the  contemplation  of  par- 
ties to  limit  the  composition  due, 
on  the  entry  of  singular  succes- 
sors, in  any  shape,"  and  the  Court 
unanimously  adhered. 

7.  In  the  case  of  Innes  v.  Eeid's 
Trustees,  June  22,  1822,  the 
vassal^s  title  bore,  that  there  was 
to  be  paid  "  the  sum  of  Is.  ster- 
ling at  the  entry  of  each  heir  or 
singular  successor  to  the  said  lands, 
AS  use  is  of  feu-farm."  a  pur- 
chaser having  doubts  whether  these 
last  words  did  not  render  the  taxa- 
tion ineffectual,  brought  a  suspen- 
sion of  a  threatened  charge  for  the 
price,  in  order  to  try  the  question. 
On  the  report  of  the  Lord  Ordin- 
ary, the  Court  refused  the  bill,  and 
it  was  observed  that  the  case  of 
Salmon,  quoted  in  support  of  the 
suspender^s  plea,  was  not  appli- 
cable, as  in  it  singular  successors 
were  not  mentioned. 

8.  Lord  Stair  observes, — "  In 
place  of  the  relief  to  the  superior, 
by  the  vassal's  singular  successor, 
we  have  a  composition  introduced 


by  Statute  1469,  c.  36,  whereby 
superiors  are  obliged  to  receive 
apprisers  for  a  yearns  rent  of  the 
lands  apprised,  for  before  that 
Statute,  no  superior  could  be  com- 
pelled to  receive  any  other  vassal 
than  the  heir  of  the  first  vassal 
provided  by  the  investiture;  for 
though  in  dispositions  lands  were 
ordinarily  disponed  to  the  pur- 
chaser, his  heirs  and  assignees,  yet 
assignees  use  not  to  be  repeated  in 
the  charters,  and  the  meaning  of 
that  clause  in  dispositions  hath 
been  several  times  interpreted,  that 
the  disposition  may  be  assigned,  or 
transferred.  But  iufeftment  being 
once  taken,  assignees  have  no  iiEur- 
ther  interest,  and  that  clause  doth 
not  save  recognition,  when  the 
ward  vassal  infefts  any  other  in  the 
fee  than  his  heir-apparent,  as  was 
found  in  the  case  of  Lady  Car- 
negie V.  Cranbum.  And  though 
a  disposition  have  no  mention  of 
assignees,  yet  before  infeftment, 
while  it  remains  personal,  it  is 
assignable;  and  a  superior,  who 
granted  a  disposition  by  a  minute, 
was  decerned  to  receive  the  as- 
signee to  the  minute,  though  he 
was  not  in  friendship  with  him. 
Ogilvie  V.  Kinloch.  This  Sta- 
tute was,  by  custom,  extended  to 
adjudications,  (except  as  to  the 
year's  rent,)  being  the  same  in 
effect,  but  different  in  form,  from 
apprisings,  for  the  design  of  the 
Statute  being  to  satisfy  creditors, 
by  a  judicial  alienation  of  the 
debtor^s  lands,  ex  paritate  rationisj 
it  was  extended  against  the  debtor's 
apparent  heir,  who,  being  charged, 
to  enter  heir,  did  not  enter,  and 
therefore  lands  were  adjudged  from 
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which  he  might  have  en-  infeft.    But  the  cnstom  allowed 

ither  for  his  predecessor's  not  a  yearns  rent  to  superiors  for 

his  own,  whereupon  the  receiving  adjudgers,  Grier  v.  doa- 

is  decerned  to  receive  the  bum^  till  the  year's  rent  was  also 

-adjndger,     whether     for  extended  to  adjudications  by  Act 

money,  or  for  implement  of  Parliament    1669,   c.   18.** — 

dtions,  and  obligements  to  Staivj  2,  4,  32. 


(  Vassal  svhfeus  his  lands  for  their  fuU  adequate  value  at  the 
%  years  subfevrduty  and  not  a  years  rent  is  due  to  the  Superior 
me  of  Composition. 

ROSS  V.  HERIOT'S  HOSPITAL. 

pursuer  subfeued  the  whole  of  the  grounds  held  by  him  Jp"^  ^>  ^^^Q- 

iefenders,  to  be  held  of  himself  for  payment  of  subfeu-    Naebativb. 

amounting  in  toto  to  the  sum  of  £428,  lis.  8d.  annually. 

ii-dispositions  to  the  sub- vassals  contained  clauses  stipu- 

I  duplicando  of  the  feu-duty  on  the  entry  of  every  heir 

igular  successor,  and  also  clauses  prohibiting  all  subin- 

Mi,  whereby  the  casualty  on  the  entry  of  singular  sue- 

might  be  evaded. 

8ub-vassals  erected  a  number  of  houses  upon  the  lands 

aed  by  the  pursuer,  the  yearly  value  of  which  far  ex- 

the  feu-duties  payable  to  him.     With  a  view  of  having 

tained  whether  the  composition  to  be  paid  for  an  entry 

irchaser  or  adjudger  from  him  was  to  be  a  year's  full 

the  houses,  he  brought  an  action  against  the  Governors, 

eriors. 

action  concluded, "  That  it  ought  to  be  found  and  declared, 

e  purchasers  or  singulai:  successors  of  the  pursuer  are, 

eJI  be  entitled  to  dem^d  an  entry  from  the  said  Gover- 

'  George  Heriot's  Hospital,  &c.,  upon  payment  to  them 

foresaid  sum  of  £420  sterling,  being  a  year's  rent  of  the 

8  to  which  the  said  purchaser  or  singular  successor  shall 

&  vassal  of  the  said  Governors  of  Heriot's  Hospital,  the 

irs,  and  that  in  fuU  of  the  composition  exigible  by  the 

N 


t». 

Hospital. 
1820. 
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Ross  superior  on  the  entry  of  such  singular  successor.  And  further, 
Hkriot*8  that  the  foresaid  feoflfees  in  trust,  and  Governors  of  George 
Heriot's  Hospital,  and  their  successors  in  office,  as  superiors 
foresaid,  ought  and  should  be  decerned  and  ordained  to  enter 
and  receive  the  purchaser  or  purchasers  from  the  pursuer,  or 
other  singular  successors  from  him,  as  vassals  to  them,  &c, 
upon  payment  to  them,  the  said  superiors,  by  the  said  pur- 
chaser or  purchasers,  or  singular  successors,  of  the  foresaid  sum 
of  £420  sterling,  being  the  feu-duty  payable  to  the  pursuer  by 
his  sub-vassals,  the  proprietors  of  the  houses  in  Shandwick  Place 
and  Queensferry  Street  aforesaid,  or  such  other  sum  as  the 
said  feu-duties  shall  amount  to  ;  and  that  in  fiill  of  non-entry, 
duties,  casualties  of  superiority,  and  all  other  claims  or  demands 
competent  to  the  said  superiors  for  the  entry  of  singular  suc- 
cessors as  aforesaid." 

aeoumbnt  fob      Pleaded  fob  the  Pursuer. — In  the  case  of  agricultural  tene- 

PUBSUIE. 

ments,  a  fiiir  lease  has  always  been  held  to  be  conclusive  of  the 
value  in  questions  with  superiors.  In  the  same  way  a  fair  sub- 
feu  ought  to  be  so  also. 

It  is  not  of  much  consequence  whether  the  year's  rent  pay- 
able on  the  entry  of  singular  successors  arose  naturally  out  of 
the  feudal  system  or  not,  for  it  came  ultimately  to  be  regulated 
by  express  statute.  Although  it  might  have  been  common  for 
superiors  to  waive  their  power  of  preventing  alienations  on 
being  offered  a  whole  year's  rent  for  so  doing,  this  relaxation 
of  feudal  principles  in  individual  cases  never  could  give  rise  to 
its  payment  universally  as  a  strict  feudal  casualty.  It  was 
clearly  a  deviation  from,  not  a  right  arising  out  of,  the  feudal 
system,  and  after  the  public  law  allowed  vassals  to  subfeu  in 
spite  of  their  superiors,  it  is  extremely  doubtful  whether  they 
were  bound  to  pay  any  such  composition  where  it  was  not  ex- 
pressly stipulated.  Indeed  the  decisions  generally  have  gone 
this  length.  Ersk.  ii.  5,  4  ;  Elchies,  voce  Feu  ;  Craig,  \L  20, 
32.  A  rigid  adherence  to  the  doctrines  of  the  feudal  law,  how- 
ever, would  have  been  destructive  of  the  commerce  of  land,  and 
it  was  out  of  itfi  decline  that  the  composition  in  question  arose, 
1469,  c,  36  ;  1669,  c.  18  ;  20th  Geo.  II.  c.  50.  It  was  pro- 
vided by  this  last  Statute,  that  the  "  heir  or  disponee  applying 
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for  an  entry,  shall  pay  or  tender  to  the  superior  such  fees  or       Rom 
casualties  as  be  is  entitled  by  law  to  receive/'     These  were  the     HsBi'oT'a 
same  as  apprizers  had  fonnerly  paid  ;  and  a  determination  of      ^'^"^' 
them  will  lead  to  the  right  decision  of  the  present  question.  ^^^ 

If  vassals  had  been  entitled  to  subfeu  or  to  dispone  in  every 
case,  there  never  could  have  been  any  doubt  as  to  this  point ; 
and  it  is  by  confounding  together  those  cases  where  they  are, 
and  those  where  they  are  not,  that  any  difficulty  has  arisen. 
But  the  diflference  is  clear.  The  Act  14.57,  c.  71,  gave  the 
right  of  subfeuing  to  all  Crown  vassals  whatever,  I2th  Febru- 
ary 1674,  Huntlyy.  Cairnburrow ;  and  the  Act  1503,  c.  91, 
extended,  or  was  understood  and  permitted  in  practice  to  ex- 
tend, the  privilege  to  all  persons  whatever.  The  Act  1 606,  c.  12, 
proves  this,  for  it  was  passed  to  limit  the  privilege  in  all  cases 
of  ward-holding  ;  and  by  not  doing  so  as  to  feu-holdings,  must 
be  understood  as  virtually  authorizing  them  ;  and  the  same 
benefit  was  extended  to  the  Crown  vassals,  1633,  c.  16. 

From  these  considerations  it  is  clear,  that  vassals  who  held 
in  feu  were  entitled  to  subfeu.  So  long  as  they  could  not,  all 
subfeus,  when  unconfirmed,  must  have  been  void  and  null,  and 
therefore  the  subfeu-duty  could  not  be  the  measure  of  com- 
positions, because  the  superior  was  not  bound  by  it  at  all. 
But  when  it  is  lawful  to  subfeu,  the  very  reverse  must  have 
been  the  rule,  and  the  superiors  could  only  demand  a  year's 
Bttbfeu-duty  by  the  Act  1469,  c.  36  ;  and  1669,  c.  18,  had 
declared  that  apprizers  should  only  pay  a  year's  maill,  as  the 
land  is  set  for  the  time,  and  the  Act  20th  Geo.  11.  c.  50,  ex- 
tended this  rule  to  all  disponees. 

It  is  a  mistaken  idea  that  these  words  apply  only  to  persons 
bolding  under  tacks  ;  for  the  word  tenant  anciently  denoted 
niasals  in  feus ;  1457,  c.  71  :  Skene,  voce  Relevium.  Vassal 
and  tenant  were  anciently  synonymous,  and  feus  are  ex-7 
presdy  defined  to  be  perpetual  locations ;  and  so  long  as  it 
was  lawful  to  grant  perpetual  locations,  so  long  would  the  com- 
position be  settled  at  a  yearns  maill,  as  the  land  is  set  for  the 
time.  Stair,  iii.  2,  27  j  Bankton,  iii.  10,  19  ;  Ersk,  ii,  12, 
24;  Ramsay  v.  Eari  Rothes,  March  23,  1622,  Durie  ;  Pa- 
tereon  v.  Murray,  30th  March  1637,  Durie  ;  Stair,  ii.  4,  GG  ; 
Monkton  v.  Tester,  15th  February  1634,    Durie  ;  Cowan  v. 
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R088       Elphinston,  29th  March  1636,  Durie  and  Spottiswoode ;  as  to 
h»riot'8     which  last  case  the  report  of  Spottiswoode  has  been  stated  as 

the  correct  one  by  all  our  authors.     The  subfeu  in  the  case  of 

Almond  was  struck  at  by  the  Act  1606,  and  is  therefore  nothing 
to  the  purpose.  In  Aitchison's  case,  the  only  question  was, 
Whether,  in  computing  the  rent,  houses  should  be  taken  into  the 
account  1  In  Gray's  case,  it  is  admitted,  that  the  judgment 
does  not  apply  ;  and  besides,  it  appears  from  notes  of  the  speech 
delivered  by  the  Lord  President,  that  he  expressly  reserved  the 
question. 

Dot^J  ^*  Pleaded  for  the  Defender, — The  subfeu  rights  granted  by 
the  pm^uer  were  executed  without  the  knowledge  of  the  su- 
periors, and  had  never  received  their  concurrence  or  confirma- 
tion. Their  right  as  superiors  cannot  be  in  any  respect  afiected 
or  at  all  impaired  by  them,  but  must  continue  as  entire  as  if 
such  feus  had  never  been  granted.  The  pursuer,  therefore, 
must  continue  liable  in  the  legal  and  full  casualties  due  to  the 
defenders,  his  superiors,  which,  upon  the  entry  of  a  singular 
successor,  is  by  law  fixed  at  a  full  year's  rent,  or  value  of  tie 
lands,  at  the  time  the  entry  shall  be  granted,  and  without  dis- 
tinguishing whether  such  rent  or  yearly  value  arises  from  pro- 
duce or  from  building. 

By  the  ancient  common  law  of  Scotland,  a  superior  was  not 
bound  to  give  entry  to  a  singular  successor  of  the  vassal  at  all, 
till  the  Statute  1469,  c.  36,  from  favour  to  creditors,  obliged 
superiors  to  receive  apprizers  of  the  vassal's  right  for  a  certain 
composition  ;  and  advantage  was  taken  of  this,  by  giving  all 
conveyances  to  singular  successors  the  form  of  apprizings,  so  as 
to  compel  the  superiors  to  enter  them  ;  and  so  it  continued  till 
20th  Geo.  II.  c.  50,  sect.  2  and  13,  gave  all  singular  successors 
whatever  a  right  to  force  an  entry. 

Under  these  Statutes,  and  particularly  under  the  first,  the 
composition  payable  for  an  entry  was  a  "term's  maill,"  a 
"  zeire's  maill,  as  the  land  is  set  for  the  time  f  terms  clearly 
indicating  the  proper  rent  of  the  land  payable  by  proper 
tenants,  and  by  no  means  the  feu-duties  or  blench-duties  pay- 
able by  perpetual  vassals.  The  Statute  1621,  c.  6,  made  no 
alteration  on  this,  and  the  Acts  7th  and  62d  of  the  same  year 
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expressly  declare  that  adjudgers  should  pay  "  one  year's  rent  of      Ross 
the  lands  and  others  adjudged."     The  Act  1672,  c.  19,  as  to     hkmot's 
adjudications,  treats  the  subject  generally  as  settled  ;  and  the    ^^^spital. 
Act  20th  Greo.  11.  c.  50,  fully  recognises  every  previously  ex-       1820. 
isting  claim  of  the  superior,  excepting  that  of  preventing  the 
vassal  from  selling  without  consent ;  and  it  must  have  been 
meant,  at  least  it  has  been  understood,  to  leave  to  the  superior 
his  year's  rent,  not  affected  by  subfeus  any  more  than  by  sub- 
altern grants  in  ward-holding ;  otherwise,  in  all  cases  of  ward- 
holding,  where  there  was  an  over-superior  above  that  superior 
from  whom  the  ward-fee  was  held,  his  non-entry  duties  must 
sit  once  have  been  reduced  to  two  per  cent,  of  what  they  were 
before,  and  yet  no  such  pretence  has  ever  been  set  up.     There 
;an  be  no  doubt,  therefore,  that  this  Statute  left  the  superior's 
right  untouched,  and  that  it  extended  to  one  year's  rent,  not 
mbfeu-duty. 

It  is  argued  by  the  vassal,  that  a  feu  is  the  same  with  a  lease 

— that  it  is  called  a  location — that  the  feuars  are  called  tenants, 

and  that  the  feu-duties  are  called  mail  and  rent.     This  may  be 

sulmitted,  but  it  is  clear  that  feu-vassals  and  feu-duty  were  not 

ihe  kind  of  tenants  and  mail,  or  rent   contemplated  in  the 

Statute  1469,  and  the  other  Statutes  following  on  it.     It  is  a 

jreat  and  essential  error  to  confound  feus  with  leases  in  regard 

to  the  question  of  composition.     A  lease  leaves  the  land  or 

property  of  the  land,  the  dominium  utile,  in  the  lessor.     A  lease 

is  without  sasine.     A  lease  must  have  an  ish.     It  must  also 

he  of  a  moderate  endurance,  otherwise  it  is  not  good  as  a  real 

ri^t     It  must  also  have  a  proper  and  not  an  illusory  rent. 

If  a  lease  has  not  all  these  qualities,  it  is  not  good  as  a  proper 

kase,  nor  vaUd  against  creditors  or  purchaser.     Alienations  and 

burdens  on  property  cannot  be  validly  effected  by  way  of  lease. 

leases  are  proper  administration  grants,  intended  to  enable 

tke  landlord  to  draw  the  profits  of  the  land  more  easily,  and  not 

fcr  purposes  of  aUenation.     The  mail  or  rent  under  leases, 

tlerefore,  might  naturally  be  contemplated  as  affording  a  pretty 

&ir  test  of  the  value  of  the  land,  and  afforded  a  fit  measure  of 

tke  superior's  casualty. 

A  feu  again  is  completed  by  sasine.     It  conveys  the  property 
on  dominium  utile.     It  has  no  ish,  it  is  perpetual.     It  is  good 
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^^^       though  the  reddendo  be  a  penny  or  a  pepper-corn,  which  never 
Hrriot's     admits  of  an  increase.     The  very  purpose  of  feus  is  to  exclude 

Hospital.  ^^^nn^^^ 

for  ever  the  grantor  from  all  increase  oi  profit  by  the  improve- 
ment of  the  land.  The  reddendo  under  a  feu,  therefore,  can  be 
no  measure  of  the  interest  of  the  overland  in  the  feu,  or  in  the 
alienation  of  it  from  the  vassal  of  his  choice.  Even  if  the  red- 
dendo were  originally  adequate,  yet  the  fee  must  improve  in 
value.  The  interest  of  the  superior  in  retaining  the  vassal  of  his 
choice  must  increase  along  with  the  value  of  the  fee,  which  with 
all  its  improvements  is  held  under  him.  The  sub-vassals  are 
nothing  to  him.  He  is  not  bound  to  acknowledge  them.  He 
cannot  therefore  be  compelled  to  accept  of  the  feu-duty  that  is 
payable  by  them  to  their  immediate  superior  who  is  the  vassal 
of  his  choice.  The  rent  of  the  land  is  the  proper  measure  of 
the  composition  payable  by  the  over-lord's  vassal. 

LopdOKdinaiy's  LoRD  Meadowbank,  Ordinary,  pronounced  the  following  in- 
Nov.  12, 1813.  terlocutor : — "  Finds,  that  by  the  pursuer's  titles  from  the  de- 
fenders, he  was  under  no  restraints  from  subfeuing,  and  that 
the  subfeus  he  granted,  it  is  not  controverted  by  the  defenders, 
were  made  for  a  full  and  adequate  avail  of  the  subject,  comput- 
ing feu-duties  and  casualties  only,  and  created  an  immense 
improvement  in  the  produce  thereof,  advantageous  for  the 
superior  he  held  of  as  well  as  for  himself :  Finds,  that  a  pur- 
chaser or  adjudger  from  the  pursuer  will  be  entitled  to  obtain 
an  entry  from  the  defenders,  on  paying  the  free  income  of  the 
estate  acquired  by  him  during  the  first  year  of  his  access  to  the 
possession  thereof,  and  that  the  defenders  have  no  title  to  ex- 
act from  him  any  compositions,  according  to  actual  or  hypothe- 
tical rents,  payable  to,  or  enjoyed  by  the  subfeuars ;  and  de- 
cerns and  declares  accordingly." 

In  a  Note  to  his  interlocutor.  Lord  Meadowbank  observed, — 
"  The  Ordinary  conceives  it  quite  desperate  of  the  defenders  to 
think  they  are  to  get  the  better,  in  a  question  as  to  the  rights 
of  superiority,  of  the  authority  of  Stair,  Bankton,  and  Erskine, 
without  an  adverse  authority  of  any  description ;  even  Craig 
being  also  hostile.  It  was  slowly  and  with  diflSculty,  he  appre- 
hends, that  in  feu-holdings  a  duplicando  was  exigible  from  heirs 
without  a  stipulation  for  that  purpose  in  the  contract  or  charter. 
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because  it  was  the  feeling  of  the  country,  as  Stair  gives  it,  that  Ro» 
feus  were  locations  aflFording  a  superior  security  for  the  profits  Heriot'b 
of  the  lands  to  personal  or  temporal  leases,  and  were  not  pro- 
per fees  admitting  of  such  severe  casualties.  But  this  came  to 
be  established,  though,  as  appears  from  Elchies'  Dictionary, 
with  decisions  adverse  to  it.  In  fact,  the  feudal  law  gave  no 
authority  for  it.  The  entry,  then,  of  a  singular  successor,  could 
only  be  thus  taxed  by  virtue  of  the  Statutes  authorizing  com- 
prisers,  &c.,  to  compel  an  entry,  as  stated  in  the  memorial  for 
the  pursuer,  and,  of  course,  it  is  not  a  feudal  casualty,  but  a 
statutory  payment  for  completing  an  alienation,  and  must  be 
mterpreted  accordingly.  In  a  proper  feudal  casualty,  the  supe- 
rior is  not  aflFected  by  what  he  has  not  consented  to  ;  but,  can 
it  be  believed  or  argued  that,  in  order  to  obtain  an  entry  to 
an  estate  of  £400  per  annum,  the  Statute  meant  to  authorize  a 
payment  of  £4000  to  be  exacted  by  a  superior ;  or,  can  it  be 
believed  that  ever  the  country  has  so  understood  the  Statutes, 
and  submitted  to  it  without  ever  a  question  V 

The  defenders  having  reclaimed,  the  case  was  heard  in  pre- 
sence. Minutes  were  then  lodged  upon  the  difference  between 
Spottiswoode's  and  Durie's  Report  of  the  case  of  Cowan  v.  Elphin- 
ston,  March  29,  1636. 

The  judgment  of  the  Court  was, — "  Refuse  the  petition,  and  Judomknt. 
adhere  to  the  interlocutor  complained  of" 

Lord  Glenlee  observed, — "  This  is  a  question  of  great  in-  Opinions. 
terest  Here,  as  in  other  cases,  there  are  some  things  that  are 
acknowledged  on  all  sides,  and  others  which  are  asserted  by  the 
one  party,  and  contradicted  by  the  other.  It  certainly  is  ac- 
knowledged, and  for  my  share  it  appears  impossible  to  be 
disputed,  that  as  the  law  stands,  a  singular  successor  is  entitled 
to  force  his  entry  with  the  superior,  on  paying  a  year's  rent,  in 
all  respects  in  the  same  way  as  if  he  were  an  adjudgcr  for  debt ; 
and  the  question  we  have  to  decide  is  just  the  same  as  if  an 
adjudger  of  Mr.  Cockburn  Ross'  right  had  charged  the  managers 
of  the  Hospital  to  give  an  entry,  and  the  managers  had  sus- 
pended the  charge,  because  a  year's  feu-duty  was  offered  them 
instead  of  the  actual  rents  drawn  by  the  sub- vassals. 
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Ross  «  y^Qj^Q  \i  Qf  consequence  to  inquire  by  what  progress  the 

Hbiuot's  law  on  this  subject  has  come  to  its  present  state,  I  should  differ 
a  good  deal  from  some  opinions  which  have  been  delivered  as 
to  what  that  progress  has  been,  and  should  think  that  long  be- 
fore the  Jurisdiction  Act,  the  law  of  Scotland  was  much  nearer 
what  it  is  now,  than  is  generally  supposed  to  be  the  case.  It 
might  turn  out,  however,  that  it  is  more  in  expression  than  any- 
thing else  that  we  differ  on  this  point. 

"  Another  thing  which  is  of  the  utmost  importance  in  this 
case,  and  upon  which  I  really  think  that  if  the  parties  diflFer,  it 
is  more  about  words  than  anything  else,  is,  whether  this  claim 
of  a  year's  rent  for  an  entry  is  a  feudal  casualty  or  not  It 
appears  to  me  that  it  is  just  a  feudal  casualty  or  not  according 
as  you  take  the  expression  in  a  more  extensive,  or  in  a  more 
limited  sense.  Our  law  writers  point  out  a  very  strong  dis- 
tinction between  the  different  kinds  of  claims  incident  to  the 
superior.  There  is  first,  the  set  of  claims  which  arise  to  him 
out  of  the  stipulations  which  belong  to  the  very  nature  of  the 
contract  itself,  which  are  by  law  impUed  in  it,  whether  ex- 
pressed or  not,  and  which  are  really  taken  as  a  kind  of  im- 
plement of  the  contract,  forming  a  particular  mode  of  executing 
it  in  particular  circumstances,  such  as  in  ward-holding,  the 
casualties  of  ward  and  marriage.  These  are  called  casualties, 
from  their  having  no  stated  period  of  return. 

"  But  our  lawyers  make  a  distinction  between  these  and  an- 
other set  of  claims,  which  do  not  necessarily  accrue  to  the  supe- 
rior, from  the  nature  of  the  feudal  contract,  but  arise  from  other 
considerations  acting  upon  that  contract,  and  may  or  may  not 
occur,  notwithstanding  and  independent  of  what  is  bargained 
for  between  the  superior  and  vassal.  These  also,  from  having 
no  stated  period  of  return,  are  called  casualties.  The  most  re- 
markable of  that  kind  is  the  liferent  escheat,  which  is  not  given 
on  account  of  anything  expressed  or  implied  in  the  contract^ 
but  for  other  considerations. 

"  Then  there  is  a  third  kind  of  casualties,  which  do  not  arise 
from  anything  implied  in  the  contract,  but  amount  to  a  for- 
feiture in  toto  of  the  vassal's  right,  in  consequence  of  his  breach 
of  the  contract,  or  his  delinquency,  such  as  recognition  and 
disclamation. 
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"  All  these  things  are  called  casualties  occasionally  by  our       ^^^ 
writers,  but  they  are  perfectly  separate  in  many  respects  as  to      Hbriot's 
the  effect  of  deeds  granted  by  the  vassal. 

"  As  to  the  first  kind,  those  arising  from  the  nature  of  the 
feudal  contract,  and  substituted  merely  as  a  manner  of  imple- 
menting it  in  particular  circumstances,  they  are  not,  with  one 
or  two  exceptions,  as  of  terce,  burdened  by  any  deed  of  the 
vassal  whatever,  whether  consented  to  by  the  superior  or  not. 

"  On  the  other  hand,  as  to  the  last  kind,  which  extend  to  a 
total  forfeiture  of  the  vassal's  right,  they  are  excluded  by  the 
consent  of  the  superior  having  been  obtained.  It  was  thought 
by  our  lawyers,  that  where  the  superior  had  consented  to  a 
Bub-infeudation  by  the  vassal,  it  was  quite  out  of  the  question 
to  permit  him  to  claim  recognition ;  but  they  did  not  therefore 
think  that  it  followed,  from  the  superior's  consenting  to  this, 
that  he  gave  up  his  own  natural  claim  to  have  the  contract 
implemented  in  the  particular  circumstances ;  and  therefore  it 
waa  oertainly  understood  that,  with  respect  to  the  ward-holding, 
whether  the  base  right  was  consented  to  by  the  8uj)erior  or  not, 
it  waa  not  created  into  any  burden  upon  his  own  right. 

**  That  sort  of  intermediate  casualty,  again,  which  neither 
arises  out  of  the  contract  itself,  or  anything  implied  in  it,  such 
as  ward  and  marriage,  nor  from  any  deUnquency  against  the 
Buperiot,  such  as  recognition  or  disclamation,  but  from  other 
causes,  as,  for  instance,  rebellion  against  the  King,  which  is  no 
feudal  delinquency  against  his  own  superior,  is  a  thing  which 
is  effectual  against  the  vassal  himself,  and  creates  no  burden 
upon  his  superior,  who  therefore  just  takes  up  the  vassal's  situa- 
tion as  to  the  estate. 

'^  As  far  as  I  can  see,  and  laying  together  the  dicta  which  I 
We  met  with,  the  claim  of  the  superior  for  a  year's  rent,  on 
giving  an  entry  to  an  apprizer  or  singular  successor,  since  it 
ceased  to  be  matter  of  choice  with  him  whether  he  would  do 
H  or  not,  has  been  considered  as  approaching  more  near  to  the 
wrtare  of  the  liferent  escheat,  than  to  the  nature  of  the  other 
cssoalties  which  I  have  mentioned,  which  arise  out  of  the  feudal 
<^Qteact  itself.  And  it  appears  to  me,  that  previously  to  the 
pMsing  of  the  Act  1606,  it  was  understood  by  our  lawyers  of 
these  days,  or,  I  should  rather  say,  that  after  the  passing  of  the 


t. 

uc 

Hospital. 

ia20 


202  FEUDAL  INVESTITURE. 

^088       Act  1606,  it  was  understood  that,  before  that  Act  was  passed, 

Hbbiot'b     the  claim  of  the  subject  superior  for  non-entry,  by  whatever 

tenure  his  vassal  held,  whether  by  ward,  feu,  or  blench,  was 

burdened  by  the  base  rights  which  had  been  granted  by  the 

vassal,  whether  consented  to  by  the  superior  or  not. 

"  On  the  other  hand,  again,  it  would  appear  that,  after  that 
Act,  in  consequence  of  the  clause  in  it  which  declares  the  base 
rights  granted  by  the  ward-vassals  of  subject  superiors  to  be 
void  and  null,  by  way  of  exception  in  all  questions  with  the 
superior,  it  came  to  be  settled,  in  the  particular  case  of  ward- 
vassals,  to  whom  the  Statute  was  limited,  that  the  superior's 
right  to  the  entry-money  was  not  burdened  by  base  rights  to 
which  he  had  not  consented.  But  as  to  subject  superiors,  where 
the  holding  was  feu  or  blench,  as  the  Act  did  not  refer  to  them, 
matters  stood  as  if  it  had  never  existed ;  and,  consequently,  in 
that  sort  of  tenure,  the  superior's  claim  for  entry-money  was 
burdened  with  every  base  right  which  the  vassal  had  granted, 
whether  consented  to  by  the  superior  or  not.  I  am  aware  that, 
as  far  as  the  decisions  are  concerned,  they  are  in  some  degree 
ambiguous  ;  but  I  find,  in  a  manuscript  book  of  Notes  on  Stair's 
Institute,  reference  made  to  a  decision  in  1 725,  by  which  the 
point  is  said  to  have  been  settled.  I  do  not  know  who  was  the 
author  of  the  Notes,  but  I  shall  read  the  passage  to  you,  for  it  treats 
the  question  more  fully  than  I  have  found  it  done  anywhere  else, 
and,  indeed,  in  my  opinion,  treats  it  extremely  well.  The  author 
states  that  it  is  a  very  doubtful  case, and  ends  with  being  in  doubt, 
but  afterwards  adds  in  a  note  that  the  point  is  now  settled." 

Lord  Mbadowbank  observed, — "  I  have  not  seen  the  least 
ground  for  altering  that  opinion  which  I  originally  formed  as 
Ordinary,  and  which  your  Lordships  have  seen  expressed  in 
the  petition  ;  and  I  must  acknowledge,  that  all  the  information 
which  I  have  ever  been  able  to  acquire  as  to  the  history  of  the 
feudal  law,  leads  me  to  a  result  very  diflferent  from  that  of 
the  doctrines  which  have  been  delivered  by  Lord  Bannatyne. 
I  conceive,  in  particular,  that  as  to  those  feus  called  improper 
feus,  which  are  only  imitations  of  the  proper  feudal  title,  and 
originally  adopted  as  a  convenient  mode  of  convej^ancing,  there 
is  nothing  in  the  whole  history  of  them  which  demonstrates 
that  there  ever  was  a  period  when  this  question  was  considered 
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in  the  light  in  which  it  is  now  viewed  by  his  Lordship.  Custom  ^^^ 
everywhere  overruled  any  strict  notions  regarding  them  that  Hkriot's 
otherwise  might  have  been  deduced  from  the  feudal  grants  of 
benefices  bestowed  by  great  proprietors  for  military  service.  It 
was  held  that  the  jMroperty  conveyed  to  vassals,  for  an  adequate 
value,  was  too  sacred  not  to  overrule  the  right  of  the  superior, 
and  it  modified  it  so  far  as  to  sanction  subfeus. 

"  I  recommended  to  the  gentlemen,  when  the  petition  was  first 
moved,  but  see  no  attention  has  been  paid  to  the  recommenda- 
tion, to  look  into  the  laws  of  France  and  Spain.     They  would 
have  there  seen  that,  universally  in  these  countries,  there  was 
no  such  thing  ever  thought  of  as  to  these  improper  feus,  as  that 
they  were  inalienable.     We  find  that  they  were  all  alienable, 
and  that  only  a  census^  a  species  of  fine,  was  paid  to  the  supe- 
rior in  consequence  of  the  sale.     I  see  that,  by  the  laws  of  Cas- 
tile and  Arragon,  a  fiftieth  part ;  according  to  the  custom  of 
Paris,  a  twelfth  part,  in  many  instances,  and  that  subject  to 
modificatioD,  was  the  amount.     The  droit  de  hds  et  ventes  ap- 
pears as  far  back  as  there  was  feudal  law.     And  by  the  law  of 
Spain,  the  remedy  was,  that  the  superior  had  the  right  of  escheat, 
(«witto,)if  due  premonition  was  not  given  him,  the  effect  of  which 
premonition  was,  to  confer  on  him  merely  a  right  of  pre-emption, 
which,  if  he  did  not  use  within  two  months,  he  lost  his  right. 

"  In  order  to  get  some  acquaintance  with  the  laws  of  foreign 
countries,  I  made  it  my  business,  when  abroad  in  early  life,  to 
inquire  whether  there  were  any  such  publications  on  their  laws 
as  Mr.  Erskine's  little  work  on  the  law  of  Scotland.  I  have 
lately  looked  into  some  of  the  works  which  I  then  procured,  and 
if  any  of  the  counsel  wish  to  examine  the  subject  with  atten- 
tion, I  have  books  in  my  possession  containing  the  institutes  of 
the  laws  of  France  and  Spain,  which  I  shall  be  happy  to  com- 
municate ;  that  of  France  by  Monsieur  Argou,  and  of  Spain  by 
Don  Igna9io  Jord&n  de  Asso,  and  Don  Miguel  de  Manual.  They 
are  works  of  authority,  and  from  them  the  statement  I  have 
now  given  to  your  Lordships  is  taken.  In  short,  wherever  we 
look  to,  I  beUeve  it  will  be  found  that  there  was  a  custom  which 
overruled  all  those  matters,  and  rendered  the  thing  saleable, 
according  to  the  true  nature  of  property,  a  census,  perhaps 
a  nominal  census,  being  left  to  the  superior. 
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"  I  think  the  petitioners  have  succeeded  very  much  in  shaking 
Spottiswoode's  report  of  the  disputed  decision  ;  but  though  that 
is  shaken,  it  does  not  appear  to  me  to  have  any  the  slightest 
effect  in  invalidating  the   authority  of  Stair,   Bankton,   and 
Erskine,  and  all  those  authorities  we  are  bound  by ;  and  really, 
to  think  of  getting  the  better  of  these  authorities  now,  seems  to 
me  to  be  altogether  intolerable.     I  think  your  Lordships  can- 
not possibly  put  your  hands  to  what  has  received  the  sanction  of 
all  the  writers  of  eminence  in  the  law,  nor,  indeed,  can  you  now 
meddle  with  it  at  all.    Every  person  dealing  in  such  matters  must 
have  thought  himself  safe  in  acting  according  to  the  united 
opinion  of  these  authorities — it  must  have  influenced  the  gene- 
ral practice  of  the  country.     There  cannot  be  a  doubt  it  is  your 
Lordships'  duty  to  follow  that  opinion  as  legitimate  authority ; 
and  whether  it  originated  in  mistake  or  not,  I  do  not  care.    I 
myself,  indeed,  think  it  originated  in  a  sound  and  accurate 
acquaintance  with  the  principles  of  the  feudal  law,  to  a  true 
knowledge  of  which  we  find  many  very  eminent  lawyers,  Lord 
Elchies  and  others,  paid  great  attention  at  that  time." 


The  defenders  then  prayed  the  Court  "  to  alter  the  interlo- 
cutor above  recited,  and  to  assoilzie  the  petitioners  ;  or  at  least 
to  explain  and  alter  the  same,  in  so  far  as  to  find  expressly,  that 
the  petitioners  are  entitled  for  the  entry  of  an  adjudger  or 
purchaser,  not  only  to  one  year's  subfeu-duty,  but  also  to  one 
year's  average  value  of  the  whole  profits  derived  by  the  pursuer 
and  his  successors  from  his  subfeus  by  casualties,  or  in  any 
way  whatever ;  or  to  do  otherwise  in  the  cause  as  to  your 
Lordships  may  seem  just." 
rune  6, 1815.        The  Court  refused  the  petition  without  answers. 

ruDGMrar.  The  defenders  having  appealed,  "  It  was  Ordered  and  Ad- 

ruij^  182a  judged  that  the  interlocutors  complained  of  be  AflBirmed." 

JUgh's Reports,      LoRD  Eldin  observed, — "  That  it  was  a  question  of  great 

roL  ii  p.  no.   importance  and  diflSculty ;  that  he  had  bestowed  upon  it  at 

various  times  since  the  argument  much  and  repeated  attention, 

but  he  could  not  venture  to  advise  the  House  to  disturb  the 

judgment.     The  result  of  his  deliberation  was,  that  the  majority 

of  the  Judges  beloTv  had  decided  the  case  properly." 
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The  quantity  of  the  year's 
f  the  Act  of  Parliament 
u  36,  is  expressed  to  be  a 
naill,  as  the  land  is  set  for 
e,  wherein  consideration  is 
such  real  burdens  affecting 
d,  as  are  taken  on  with  the 
r^s  consent;  but  in  the  case 
iferenter  so  taken  on,  the 
"ent  was  modified  full,  but 
t  to  be  paid  till  the  life- 
\  death,  and  in  the  case  Scot 
ot  Consideration  is  also 
feus  set  by  the  debtor  be- 
e  apprizing,  which  while 
ted  by  law,  the  superior 
ly  get  a  year's  feu-duty  for 
ig  the  apprizer  in  the  su- 
y  ;  Monkton  v.  Yester 
,  Cowan  v.  Elphinston  ; 
bere  be  a  subfeu  of  lands 
feu  at  any  time.  But  a 
m  blench  infeftment  cannot 
he  blench  duty  sufficient  as 
ity,  seeing  a  feu  is  an  herit- 
cation,  for  melioration  of 
mnd,  and  is  therefore  pre- 
to  be  the  rent  at  the  time 
eu,  which  will  not  admit  a 
y  probation.  But  the  su- 
«rill  not  be  obliged  to  re- 
le  apprizer  for  a  year's  rent 
money  apprized  for,  but  of 
ids  apprized." — Stair^  3,  2, 

be  manuscript  book  of  Notes 
rd  Stair's  Institute,  from 
Lord  Glenlce  quoted  in  the 

Ross  V,  Heriot's  Hospital, 
K)sed  to  have  been  written 
rd  Elchics.  The  passage 
Y  Lord  Glenlee  was  as  fol- 
•"  In  this  subject  of  compo- 

due  by  comprisers  or  ad- 
),  there  is  a  question   not 


noticed  by  our  author,  and  which 
I  think  is  not  very  clear,  namely, 
where  the  immediate  vassal  has 
subfeued  his  lands  for  perhaps  a 
small  feu-duty,  and  the  superiority 
is  af);erwards  comprised,  whether 
the  comprisermust  pay  a  year's  real 
rent  of  the  lands,  or  only  a  year's 
feu-duty,  there  being  no  more  pay- 
able to  his  debtor  out  of  them. 
It  is  already  observed,  note,  ad. 
lib.  ii.  tit.  3,  sec.  28  et  32,  that  a 
vassal  cannot,  without  the  supe- 
rior's consent,  burden  the  lands  to 
his  prejudice,  except  where  such 
burdens  are  specially  authorized  by 
law.  If  the  superior  consented  to 
the  subfeudation,  or  to  any  other 
burden  on  the  lands,  then  that  will 
be  deduced  in  valuing  the  year's 
rent,    18th  July  1633,  Baird  v. 

.  If  he  did 
not  consent,  then  either  the  im- 
mediate vassal  held  his  lands  ward, 
or  by  some  other  holding.  K 
ward,  then  if  the  subfeu  was  made, 
'while  such  subfeus  were  author- 
ized by  law,  he  would  likewise  in 
that  case  have  a  year's  feu-duty 
only  for  the  entry,  15th  February 
1634,  Lord  Monkton  v.  Lord 
Yester.  But,  ifafter  the  Act  1606, 
then  a  year's  real  rent  would  be 
due  notwithstanding  the  subfeu, 
9th  March  1639,  Lord  Almond 
V,  Hope  of  Carse ;  where  the 
reason  is  assigned,  that  by  the  act 
1606,  such  subfeus  are  declared 
null,  etiam  ope  exceptionis.  But 
the  difficulty  is,  in  case  the  debtor, 
against  whom  the  comprising  is 
deduced,  held  feu  or  blench,  and 
subfeued  the  lands.  For  upon  the 
one  hand,  it  would  appear  that 
the  vassal  can't,  by  any  deed  of 
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his,  prejudge  his  superior  without 
his  consent,  of  any  of  his  casual- 
ties, of  which  this  entry  due  by  the 
comprisers  or  singular  successors 
is  one.    But  if  the  superior  should 
get  no  more  for  an  entry  but  a 
year's  feu  or  blench-duty,  such  as 
was  paid  by  the  sub-vassal,  that 
would  put  it  in  the  vassal's  power 
for  ever  to  extinguish  all  hopes  the 
superior  could  have  of  a  year's 
rent  from  a  singular  successor,  and 
that  by  subfeuing  the  lands  for  a 
small  feu-duty.    Secundoy  The  vas- 
sel  could  not  directly  alienate  the 
property  of  the  lands  without  the 
superior's  consent,  or  giving  him  a 
year's  rent,  and,  therefore,  neither 
should  he  do  it  per  anibagesy  which, 
however,  would  be  the  consequence 
if  the  superior  got  only  a  year  of 
the  subfeu-duty,  and  this  would 
give  him  an  easy  way,  in  all  cases, 
to  defraud  the  superior;  for  if  he 
were  to  sell  the  lands  to  A,  to  be 
held  a  mey  he  might  first  subfeu 
them  to  B,  a  confidant  of  the  pur- ' 
chaser's,  and  then  give  a  bond  to 
A,  whereupon  to  adjudge  from  him 
the  superiority ;  and  after  A  were 
infeft,  upon  his  adjudication,  for 
which  he  would  pay  only  a  year's 
subfeu-duty,  his  confidant  B  might 
resign  in  his  hands  ad  remanenttam, 
TertiOy    In    the    above    decision, 
Lord  Almond,  there  was  no  ques- 
tion of  the  validity  of  the  subfeus 
against  that  vassal  and  compriser, 
and  no   recognition  was  thereby 
incurred,  and  yet  the  Lords  found 
the  subfeu  could  not  militate  against 
the    superior.     Upon    the    other 
hand,  it  may  be  alleged,  that  the 
compriser  should  only  pay  a  year's 
rent,  as  the  lands  can  yield  to  him, 


which,  in  the  case  of  a  subfeu,  is 
only  the  feu-duty.  Secundoj  This 
not  being  a  proper  casualty  arising 
from  the  nature  of  the  feudal  right, 
but  by  special  Statute,  the  year's 
rent  should  be  estimate  as  the  vas- 
sal himself  had  the  lands,  and  con- 
sequently with  the  burden  of  all 
subaltern  rights  argyf^  from  life- 
rent escheats,  infra  sect.  66,  sect, 
ult.y  January  19,  1672,  Beaton 
V.  Scott.  Tertioy  Were  this  of  the 
same  nature  with  other  casual- 
ties of  superiority,  arising  pro- 
perly from  the  nature  of  the  feu- 
right^  the  superior's  confirmation 
or  consent  would  not  exclude  it, 
which  only  saves' from  recognition, 
supra  nott,  ad  lib.  ii.  tit.  3,  sect. 
28  et  32,  near  the  end.  But  it  is 
already  observed,  that  all  burdens 
consented  to  by  the  superior  are 
deduced.  QuartOy  The  decision, 
Lord  Almond,  is  expressly  founded 
on  a  specialty,  that  the  1606  de- 
clares these  subfeus  void  and  null ; 
yet  where  subfeus  are  not  null,  no 
more  will  be  due  but  the  subfeu- 
duty;  Cogitand.  tid.  Spati,  verba 
Entry  to  Lands,  sect  uh,  for  this 
side  of  the  question.  (Since  writ- 
ing these,  the  point  is  decided, 
about  16th  July  1725,  Countess 
of  Forfar  v.  Creditors  of  Or- 
miston,  and  the  adjudger  found 
only  liable  for  the  feu-duty.  There 
was  nothing  new  in  the  reasoning 
on  either  side.)" — Elchieif  Aniuy- 
tationsj  p.  175. 

3.  Li  the  case  of  Campbell 
V.  Hamilton,  June  28, 1832,  the 
superior  claimed  the  rents  of  the 
lands  in  name  of  composition,  on 
the  ground  that  although  the  lands 
had  been  subfeued  by  the  vassal. 
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the   fea-dutj   was  nominal.     As 
grassums  bad  also  been  paid  for 
the  feus,  the  vassal  offered  to  pay 
interest  on  the  grassums  received, 
in  addition  to  the  feu-duty.     The 
superior  pleaded  in  support  of 
his  claim — It  is  no  doubt  settled 
by  the  case  of  Cockbum   Ross, 
that  where  the  feu-duties   stipu- 
lated for  are  a  faur  return  for  the 
lands  at  the  time,  the  superior  can 
draw  no  more  from  the  vassal  than 
this  fair  return.     But  the  question 
which   here  arises  was   specially 
reserved  in  that  case,  and  is  not 
affected  by  it.     This  question  is. 
Whether,   where  the  vassal  has 
subfeued  the  lands  for  a  nominal 
or  illusory  duty,  taking  himself  a 
price  or  grassum,'  the  superior  is 
not  entitled  to  a  year's  actual  rent 
of  the  subjects  as  at  the  date  of 
entxj.    The  Statutes  reserve  to 
the  superior  ^^  a  year's  rent  as  the 
lands  are  set  for  the  time."     Now, 
when  the  fen-duty  has  been  a  fair 
return  at  the  time  it  was  stipulated 
for,  it  is  the  same  as  if  the  lands 
had    been  let  for  an   extremely 
long  lease.     The    feu-duties   are 
truly  the  ^^  year's  rent  as  the  lands 
are  set  at  the  time.''    But  when 
the  feu-duty  is  illusory,  it  cannot 
be  permitted  that  the  superior's 
lifi^t  should  be  thus  evaded,  and 
sock  feu-duty  can  never  be  held  a 
yeai^s  rent  in   the  sense  of  the 
Statute.    Then  if  so,  the  superior 
most  be  entitled  to  a  vear's  actual 
i^tofthe  land,  and  his  claim  to 
this  cannot  be  precluded  by  an 
<&r  of  the  interest  of  the  gras- 
raou  or  price,  because  that  in  no 
i^opect  can  be  considered  a  year's 
^t  in  terms  of  the  Statute,  and 


there  is  no  authority  or  principle 
for  substituting  it  instead  thereof. 
Besides,  in  the  present  case,  the 
sub-vassals'  entries  are  not  taxed, 
and  as  there   is  no  subfeudation 
allowed  by  them,  Mrs.  Westenra 
is  in  use  to  receive  as  compositions 
for  the  entry  of  singular  successors 
in  the  subfeus,  a  full  year's  rent 
as  the  subjects  are  set  or  are  worth, 
and  so,  at  all  events,  the  superior 
is  entitled  to  the  average  yearly 
value  to  her,   in  addition  to  the 
year's  interest  of  the  price.     The 
vassal   PLEADED — The    principle 
of  the  case  of  Cockbum  Ross  rules 
the  present  against  the  defender. 
It  was  there  decided,  that  when  a 
vassal  in  a  bona  fide  exercise  of 
his  powers  feus  out  his  property 
for  a  fair  consideration  as  at  the 
time,  the  superior  cannot  demand 
more  than  the  yearly  return  so 
bargained  for  by  his  vassal.     In 
the  case  of  Ross,  the  whole  consi- 
deration was  the  feu-duty.     Here 
it  was  partly  feu-duty,  partly  gras- 
sum,  but  this  is  merely  a  difference 
in  the  shape  of  the  return,  and 
does  not  make  the  transaction  less 
fair,  or  in  any  way  a  fraud  on  the 
superior,  although  he  may  be  en- 
titled to  have  the  actual  conside- 
ration reduced  to  a  yearly  return, 
so  as  that  he  may  not  be  deprived 
of  his  just  claims.     This,  however, 
is   done   by  the   interest   on  the 
grassums  already  paid,  and  he  is 
clearly  entitled  to  demand  nothing 
more. 

4.  The  Court  held  that  the 
superior  was  only  entitled  to  a 
year's  subfeu-duty  and  interest  of 
the  grassums.  Lord  Cringletie 
observed, — "  The  principle  which 
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must  rule  the  present  case  appears 
to  me  to  have  been  decided  in  that 
of  Cockbum  Ross.  The  facts  are 
not  the  same,  but  the  principle  is 
settled  in  the  words  of  the  rubric 
of  the  report  in  the  Faculty  Col- 
lection, that  ^  when  a  vassal  sub- 
feus  his  possession  for  its  full  ade- 
quate value  at  the  time,  it  is  only 
a  mere  subfeu-duty,  not  a  year's 
rent,  which  he  is  bound  to  pay  to 
the  superior  as  a  composition  for 
an  entry  as  a  singular  successor.' 
This  was  afterwards  affirmed  by 
the  House  of  Lords.  Now,  the 
difference  between  that  and  the 
present  case  is,  that  the  entries  in 
Cockburn  Ross^  case  were  both 
taxed;  here  tliey  are  not  taxed; 
and  the  subfeu-duty  is  only  10s. 
more  than  that  payable  to  Sir 
Archibald  Campbell,  but  a  consi- 
derable grassum  was  paid.  It  is 
admitted  that  the  feu-duty  with 
the  grassum  amounted  to  an  ade- 
quate consideration,  and  five  per 
cent,  is  offered  as  interest.  If  the 
sub-entries  by  singular  successors 
had  been  taxed,  that  would  have 
been  following  out  the  principle  of 
Boss.  But  as  the  entry  was  not 
taxed,  it  is  clear  a  smaller  price 
would  be  given  than  if  taxed,  and 
Mrs.  Westenra  has  received  years' 
rents  at  the  entries  of  singular  suc- 
cessors in  her  subfeus.  I  think, 
therefore,  a  value  should  be  put 
on  the  average  of  these  entries,  and 
if  that  is  done,  I  think  it  would  be 
in  conformity  to  the  principle  of 
the  case  of  Ross,  to  allow  Sir 
Archibald  Campbell  that,  and  not 
a  year's  rental."  Lord  Justice- 
Clerk  Boyle  observed, — "  The 
principle  on  which  the  parties  have 


made  their  interim  arrangement, 
is  in  conformity  to  the  opinion  of 
the  late  Lord  Meadowbank,  at  one 
of  the  stages  of  Cockbum  Ross' 
case,  not  mentioned  in  the  repor^ 
and  I  think  it  the  fair  principle. 
In  Cockbum  Ross**  case  the  en- 
tries were  taxed  at  double  feu- 
duty,  and  in  a  second  reclaiming 
petition  for  the  superiors,  we  were 
craved  to  find  them  entitled  not 
merely  to  a  year's  feu-duty,  but  to 
*  one  year's  average  value  of  the 
whole  profits  derived  by  the  pur- 
suer from  his  casualties,  or  in  any 
way  whatever.'  But  the  Court 
refused  the  petition  without  an- 
swers, and  the  whole  judgment 
was  afiSrmed,  and  so  it  was  decided 
that  no  more  wad  exigible  than  the 
annual  feu-duty.  Till  I  adverted 
to  that,  I  was  inclined  to  think  we 
might  have  taken  an  average,  as 
Lord  Cringletie  proposed ;  but  as 
that  judgment  stands,  I  do  not 
think  we  can  allow  such  estima- 
tion to  be  made.  If  we  could  have 
known  what  she  drew  at  that  very 
time,  an  argument  might  have 
been  raised  under  Lord  Meadow- 
bank's  interlocutor,  that  the  su- 
perior was  to  have  that  yeai^s 
whole  profits.  But  no  such  special 
case  is  set  forth,  and  I  do  not 
think  we  can  go  into  the  question 
of  common  average."  Lord 
Glenlee  observed, — "  I  certainly 
understood  that  this  was  an  open 
question,  notwithstanding  the  de- 
cision in  the  case  of  Ross ;  but, 
on  the  other  hand,  that  while  the 
mid-superior  would  not  be  allowed 
to  defraud  the  overlord,  yet  if  what 
he  does  is  bona  fide  a  fair  transac- 
tion at  the  time,  the  rule  is  that 
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we  *re  not  to  take  into  view  mat- 
tetB  oF  entries,  because,  though 
these  being  ontaxed  diminished 
the  price  given,  yet  they  were  in- 
cidental profits,  and  nothing  fran- 
dolent  ifl  alleged.  If  it  had  been 
the  fiwt  that  one  of  these  casaal- 
tiei  had  occurred  doring  the  verj 
yeir  of  the  entiy,  the  superior 
voold  have  had  a  great  deal  to  say, 
for  if  be  had  got  a  decree  of  non- 


entry,  he  would  have  drawn  it." 
At  the  close  of  the  advising,  the 
Dean  of  Faculty  inquired,  if  the 
profession  were  to  understand  the 
question  was  still  open,  whether 
a  superior  might  not  claim  casual- 
ties falling  due  the  year  of  the 
entry  t  The  Court  intimated  that 
they  did  not  consider  themselves 
as  deciding  that  point. 


210  FEUDAL  INVESTITURE, 


SECTIO]^  VI. 


RESIGNATION  AD  REMANENTIAM. 


Consolidation  of  property  and  superiority  does  not  take  place  ipso 
facto,  hut  requires  Resignation  ad  remanentiam  in  order  to 
effect  it 

BALD  V.  BUCH ANNAN. 

April  8, 1787.  Archibald  Buchannan  being  infeft  on  a  precept  from  the 
NARaAirvn.  Duchess  of  Lennox  in  the  lands  of  Wester  Cameron,  purchased 
the  superiority  of  these  lands  from  the  Marquis  of  Montrose, 
who  had  acquired  the  rights  of  the  family  of  Lennox.  In  1 707 
he  was  infeft  in  liferent  in  the  said  superiority,  on  a  charter 
from  the  Crown,  his  eldest  son  William  being  at  the  same  time 
infeft  in  fee.  • 

In  1730,  in  the  marriage-contract  of  his  son  William,  he 
disponed  the  said  lands  to  William  and  the  heirs-male  of  his 
body ;  whom  failing,  to  revert  to  Archibald  himself,  and  the 
heirs-male  of  his  body  ;  whom  failing,  to  William,  his  heirs  or 
assignees  whatsoever,  but  under  the  reservation  of  Archibald's 
own  liferent.  The  destination  in  the  marriage-contract  and  that 
in  the  Crown  charter  were  slightly  different.  William  was  infeft 
on  the  precept  contained  in  his  marriage-contract,  and  died  in 
1749,  before  his  father,  who  continued  to  possess  the  lands  till 
1761,  when  he  also  died.  Upon  his  death,  Archibald,  the 
eldest  son  of  William,  expede  a  special  service  as  heir  of  pro- 
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vision  to  his  father,  under  the  Crown  charter  of  1707,  and  was       ^^^ 
nfeft  as  Crown  vassal.     He,  however,  made  up  no  titles  to  the   Buchannah. 
property  of  these  lands,  which  were  vested  in  his  father  by  his       i787. 
nfeflment  on  the  marriage-contract   in   1730,     He  died  in 
1768  unmarried,  being  survived  by  a  sister  Lilias,  the  mother 
)f  the  pursuer. 

As  the  heirs-male  of  the  body  of  William  had  failed,  the 
ands  reverted  in  terms  of  the  marriage-contract  of  1 730,  to  the 
leirs-male  of  the  body  of  his  father  Archibald  (1).  The  suc- 
cession accordingly  devolved  upon  Captain  Robert  Buchannan, 
i  younger  brother  of  William,  and  uncle  of  Archibald  (2). 
lobert  made  up  titles  to  the  different  lands  in  the  same  man- 
ler  as  his  nephew  had  done.  He  expede  a  special  service  as 
leir  of  provision  to  his  nephew,  and  was  infeft  upon  a  precept 
ipom  Chancery.  He  died  in  1 780,  having  executed  an  entail 
Q  &your  of  his  natural  daughter,  the  defender. 

The  pursuer  having  obtained  herself  served  and  retoured 
learest  and  lawful  heir  of  provision  to  her  grandfather  WiUiam, 
mder  the  contract  of  marriage  1 730,  instituted  a  reduction  of 
Jiis  entaiL  The  ground  of  the  reduction  was  that  WilUam  by 
lis  infeftment  on  the  precept  contained  in  the  marriage-contract, 
fas  vested  with  the  dominium  utile  of  the  lands,  and  that  the 
operiority  in  which  he  had  been  infeft  in  1707  had  never  been 
ODsolidated  with  the  property  ;  that  Archibald  (2)  by  making 
ip  titles  as  heir  to  WiUiam  under  the  Crown  charter  of  1 70  7, 
bad  carried  nothing  but  the  superiority,  that  the  dominium  utile 
▼as  thus  still  in  hcereditate  jacente  of  Wilham,  and  could  only  be 
taken  by  making  up  titles  as  heir  of  provision  to  William  under 
the  marriage-contract  of  1730;  that  the  titles  expede  by 
Bobert  the  maker  of  the  entail  were  equally  erroneous,  and  that 
therefore  the  entail  was  reducible,  as  flowing  a  non  habente 
poteriatem. 

Pleaded  fob  the  Pursuer. — The  transmission  of  real  estates  ABauMraiTTOB 
from  the  dead  to  the  living  has  been  clearly  regulated  by  the 
kw  of  Scotland,  and  the  method  of  transmission  has  been  fixed 
bjr  precise  and  Certain  forms.  It  is  an  invariable  rule  quod 
narluus  nunquam  sasit  vivum.  Mere  apparency  has  no  efiect, 
bat  written  titles  must  be  made  up  to  the  estate  of  the  ancestor 
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Bald  according  to  the  known  and  established  forms ;  by  special  ser- 
BucHAiwAH.  vice  or  precept  of  clare  constat  and  infeftment  in  the  case  of 
1787.  feudal  rights,  and  by  general  service  in  the  case  of  personal 
rights  to  lands.  This  method  of  transmission  is  one  of  the  most 
ancient  and  fundamental  parts  of  the  law,  and  so  interwoven 
with  the  constitution  of  real  rights,  that  it  cannot  be  encroached 
upon  vrithout  endangering  the  whole,  and,  in  particular,  impair- 
ing the  certainty  and  security  of  the  records. 

The  forms  of  feudal  conveyance,  however  arbitrary  in  their 
origin,  are  now  become  of  the  essence  of  right,  since  there  can  be 
no  such  thing  as  certainty  or  security  in  land  property  unless 
the  established  forms  are  strictly  adhered  to.  Complete  titles 
must  be  made  up  to  every  separate  fee  or  feudal  estate,  and  fto 
heir-apparent  to  the  property,  though  he  happens  to  be  infeft 
in  the  superiority,  can  make  no  valid  settlement  altering  the 
succession  to  the  property,  but  the  same,  if  made,  will  be  void 
and  null,  as  flowing  a  non  hdbente  poteataiem. 

The  various  estates  of  fee  which  may  be  created  out  of  the 
same  lands  are  in  all  respects  estates  perfectly  distinct.  They 
may  be  held  by  diflFerent  persons,  are  generally  descendible  to 
diflFerent  series  of  heirs,  and  maybe  separately  enjoyed,  burdened, 
or  conveyed  without  the  one  being  in  the  least  affected  by  what 
happens  to  the  other.  Their  tenures  may  also  be  differenti 
which  when  ward-holdings  were  in  use,  made  a  striking  and 
often  a  very  important  difference.  In  short,  they  are  feudal 
estates,  perfectly  distinct  and  separate,  though  subordinate  to 
one  another,  as  the  inferior  must  have  been  originally  created 
out  of  the  superior  fee. 

There  are  two  kinds  of  conveyances ;  the  one  where  the  fee 
is  to  be  granted  to  a  third  person,  the  other  where  it  is  to  be 
returned  to  the  superior  from  whom  it  is  held.  The  law  has 
provided  a  known  form  for  each  of  these  cases,  viz.,  sasine  in 
the  one  case  and  resignation  ad  remanentiam  in  the  other. 
The  necessity  of  a  resignation  ad  remanentiam  in  order  to  re- 
turn a  base  fee  to  the  superior,  so  as  to  consolidate  it  with  the 
superiority,  is  as  certain  as  that  of  a  sasine  in  order  to  convey 
a  fee  to  a  third  party.  An  instrument  of  resignation  ad  re- 
manentiam  is  as  much  the  known  form  in  the  one  case  as  an 
instrument  of  sasine  is  in  the  other.     Accordingly,  as  the  Act 
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.617  ordered  sasines  to  be  registered,  so  the  Act  1667,  cap.      balp 
t,  appointed  instruments  of  resignation  ad  remanentiam  to  be  BuoHAiouir. 
'Bgistered  in  like  manner.  ItstT 

It  is  not  disputed  that  when  a  vassal  conveys  to  a  superior 
ipon  a  purchase,  resignation  ad  remanentiam  is  absolutely  ueces- 
ary  to  complete  the  conveyance  and  consolidate  the  property 
irith  the  superiority.  But  in  every  other  case  where  a  union 
>f  the  property  and  superiority  is  mtended,  resignation  is 
xjually  essential  Accordingly,  when  the  superior  succeeds  as 
leir  to  the  vassal,  there  being  no  person  to  make  a  resignation 
ill  he  is  infefb  himself,  he  must  first  be  infeft  as  heir  in  the  pro- 
lerty,  and  then  if  he  chooses  to  imite  the  fee,  he  must  resign 
D  his  own  hands.  In  like  manner  when  the  vassal  happens  to 
acquire  the  superiority  either  by  succession  or  purchase,  the 
ourse  which  he  must  follow  is  first  to  get  himself  infeft  in  the 
uperiority,  and  then  resign  the  property  or  base  fee  into  his 
mn  hands  ad  perpetuam  remanentiam. 

The  necessity  of  resignation  ad  remanentiam  in  order  to  con- 

M>lidat6  the  property  with  the  superiority  is  not  confined  to  the 

»86  where  the  superiority  and  the  property  are  destined  to  a 

lifferent  series  of  heirs.     The  reasons  in  law  for  the  necessity 

f  resignation  by  no  means  fail,  though  the  line  of  succession 

hould  happen  to  be  the  same.     The  two  fees  are  still  two  dis- 

anct  feudal  estates,  held  under  different  feudal  titles,  and  con- 

leqaently  can  be  extinguished  only  by  the  proper  feudal  form. 

The  superior,  though  he  stands  seized  in  the  superiority,  must 

vest  the  base  fee  in  him  by  a  separate  sasine,  and  being  thus 

tested  in  his  person  as  a  separate  estate,  it  must  remain  so  till 

H  is  extinguished  or  conveyed.     Being  vested  by  sasine,  it  can 

be  divested  or  taken  away  no  otherwise  than  by  another  sasine 

(^  by  a  resignation  ad  remanerUiam. 

An  ipso  jure  conveyance  of  a  feudal  estate  is  unknown  in  law, 
ind  not  only  do  the  forms  of  the  feudal  law  exclude  ipso  jure 
ooDsolidation  and  require  resignation,  but  also  the  nature  of 
feadal  estates  does  so.  For  the  two  fees,  though  destined  to  the 
nine  series  of  heirs,  may  have  very  different  qualities,  and  the 
proprietor  of  both  may  have  a  very  substantial  interest  that  they 
ahould  be  kept  distinct  and  separate.  No  lawyer  has  ever  said 
that  when  both  fees  come  into  the  same  person,  the  base  fee  is 
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Bald       extinguished  confusioney  in  the  same  manner  as  a  personal  debt 
BuchLman.   ^r  obUgation,  when  the  same  person  comes  to  be  both  debtor 

jygy        and  creditor.     The  distinction  between  a  personal  debt  or  obli- 
gation and  a  feudal  estate  completed  by  sasine,  is  obvious.     The 
proposition  that  a  base  fee  is  only  a  burden  upon  the  superiox 
fee,  and  that  when  they  come  into  the  same  person,  and  ar* 
descendible  to  the   same  series  of  heirs,  the  burdening 
ceases  to  exist,  is  only  begging  the  question  ;  for  the  questioi 
is,  Whether  the  base  fee  ceases  ipso  jure  in  such  a  case,  or 
quires  a  resignation  ad  remanentiam  to  extinguish  it  1 

Even  if  an  ipso  jure  consohdation  were  competent,  it  coi 
not  have  been  eflFected  in  the  present  case  on  account  of  tb 
mid-superiority  that  existed  in  the  person  of  Archibald  {1 
There  were  three  fees  subordinate  to  one  another  :  Firsts  Thi 
fee  of  superiority  originally  belonging  to  the  Marquis  of  Mon-  " 
trose,  and  held  by  William  upon  the  infeftment  under  the  CrowE=::==i 
charter  1707 ;  Second,  The  original  fee  of  the  property  held  b] 
Archibald  (1)  upon  his  infeftment  upon  the  precept  granted  b^ 
the  Duchess  of  Lennox  ;  and  Thif'd,  The  new  fee  of  absolut^^ 
property  created  in  William  by  the  infeftment  on  the  marriage 
contract  of  1 730.     It  is  plain  that  the  infeftments  of  superiorit;| 
and  property  in  William  could  never  unite  until  the  mid-supe — -^ 
riority  in  the  person  of  Archibald  (1)  was  extinguished.     L 
order  to  extinguish  this  mid-impediment,  it  is  said  that  as  th< 
disposition  from  the  Marquis  of  Montrose  in  1707  conveys 
both  property  and  superiority,  it  ought  to  operate  a  virtui 
extinction  of  the  infeftment  of  property.     But  the  dispositioi 
from  the  Marquis  neither  did  nor  could  convey  the  property.— 
It  proceeds  upon  a  narrative  of  a  price  paid  for  the  superiority^ 
only,  and  the  Marquis  could  convey  nothing  else,  for  the  pro- 
perty already  belonged  to  Archibald   (1).     The  words   "all 
right  of  property  and  superiority  petitory  and  possessory*'  which 
the  Marquis  might  have,  are  mere  words  of  style,  to  make  the 
right  more  ample  in  its  form,  and  accordingly  the  fee  of  pro- 
perty already  in  Archibald  (1)  is  excepted  from  the  warrandice. 
But  at  any  rate,  it  is  impossible  that  any  disposition  from  the 
superior,  or  any  supposed  consent  of  the  vassal  in  taking  such  a 
disposition,  could  extinguish  the  base  fee.     Not  even  the  most 
express  deed  under  the  hand  of  the  vassal,  such  as  a  formal 
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disposition  signed  by  himself,  has  any  eflFect  to  extinguish  or       Bald 
convey  the  feudal  right  that  is  in  him,  and  much  less  could  his   buohaknah. 
implied  or  even  express  consent  to  a  deed  of  the  superior  have      "itstT 
that  effect. 

The  fees  of  the  property  and  superiority  being  thus  distinct 
in  the  person  of  William,  it  follows  that  the  special  service  of 
his  son  Archibald  (2),  as  heir  of  provision  to  him  under  the  Crown 
charter  and  infeftment  thereon  in  1707,  and  the  infeftment 
upon  that  service  by  a  precept  in  Chancery,  carried  and  could 
possibly  carry  nothing  more  than  the  superiority,  and  could 
have  no  effect  w^hatever  to  vest  in  him  the  right  of  property 
that  was  in  William  by  the  infeftment  in  the  marriage-contract 
of  1 730,  which  could  only  be  taken  by  making  up  regular  titles 
thereto,  by  special  service  or  precept  of  dare  constat  and  infeft- 
ment as  heir  of  provision  in  that  fee.     As  Robert  the  entailer 
made  up  titles  as  heir  of  provision  to  his  nephew  Archibald  (2) 
under  the  Crow^n  charter  of  1 707,  he  also  took  up  the  superiority 
only,  and  the  property  was  still  left  in  hcereditate  jacente  of 
William,  neither  Archibald  (2)  nor  Robert  having  connected 
themselves  with  his  infeftment  on  the   marriage-contract  of 
1730.     The  entail  which  was  made  by  Robert  was,  therefore, 
reducible  by  the  pursuer,  as  flowing  a  non  habente  potestatem. 

Pleaded  for  the  Defender. — Whenever  the  rierhts  of  pro- 1^^^^^^*^ '^ 
perty  and  superiority  happen  to  centre  in  the  same  person,  and 
are  descendible  to  the  same  series  of  heirs,  the  distinct  charac- 
ters of  superior  and  vassal,  and  the  mutual  obligations  thence 
arising,  are  completely  extinguished  in  the  same  manner  as  all 
personal  obligations  are  extinguished  confumoney  where  the  same 
person  comes  to  be  debtor  and  creditor.  The  property  being  thus 
reunited  to  the  superiority,  the  full  right  of  the  lands  is  trans- 
missible by  one  set  of  titles,  that  is,  the  titles  of  the  superiority, 
in  the  same  manner  as  if  there  had  been  no  sub-infeudation. 

The  only  purpose  of  consolidation  is  that  of  uniting  the  suc- 
oession  of  the  property  and  the  superiority  when  they  happen 
to  be  destined  to  different  heirs.  No  author  lays  it  down  that 
when  the  property  and  superiority  are  united  in  the .  same  per- 
son by  investitures  appearing  on  record,  and  under  destinations 
to  the  same  heirs,  that  any  additional  form  is  necessary,  in  order 
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Bald       to  extinguish  the  subaltern  right  of  property,  and  to  make  the 
BuoHAJiNAii.  plenum  dominium  of  the  lands  transmissible  by  the  title  of  the 

1787.  superiority,  which  is  the  original  and  permanent  right.  The 
title  to  the  dominium  directum  is,  in  feudal  force  and  in  the  eye 
of  law,  a  title  to  the  dominium  utiles  unless  in  so  far  as  some 
other  party  may  hare  an  interest  in  it,  as  a  burden  upon  the 
dominium  directum^  but  no  such  burden  exists  when  both  rights 
centre  in  the  same  person  without  any  circumstance  to  create 
a  distinction  between  them.  A  right,  therefore,  of  superiority 
and  property  vested  in  the  same  person,  under  the  same  desti^ 
nation  of  heirs,  operates  a  consolidation  ipso  jure^  without  any 
resignation  or  other  form  whatever  being  necessary. 

At  one  time  it  seems  to  have  been  held  as  a  clear  pointy  that 
when  a  superior  had  acquired  a  personal  right  merely  to  the 
property,  the  effect  of  such  acquisition  was  ipso  facto  to  conso- 
lidate or  extinguish  the  property  without  any  further  ceremony. 
But  to  this  idea  of  an  ipso  facto  consolidation  of  a  right  of  pro- 
perty, when  acquired  by  the  superior  without  infeftinent^  or 
any  other  feudal  form,  there  occurred  one  very  strong  objection, 
viz.,  That  the  acquisition  by  which  the  property  was  consdi* 
dated  did  not  appear  upon  the  face  of  any  record.  As  the 
security,  therefore,  arising  from  records  came  to  be  more  an 
object  of  attention,  it  was  imderstood  that  the  superior's  right 
to  the  property  must  not  be  personal  merely,  but  must  be  per- 
fected by  sasine,  in  order  to  operate  a  consolidation.  All, 
therefore,  that  was  held  to  be  necessary  for  extinguishing  or 
consolidating  a  subaltern  infeftment  was,  that  the  right  thereof 
and  of  the  superiority  should  be  vested  in  the  same  person, 
and  that  this  investiture  should  appear  upon  the  face  of  the 
records,  so  as  to  be  legally  notified  to  all  concerned. 

Practitioners  who  generally  pay  a  proper  regard  to  the 
maxim  of  superflua  non  nocent  have  sometimes  thought  proper 
to  use  the  additional  ceremony  of  resigning  ad  remanentiam,  in 
order  to  remove  the  possibility  of  any  doubt  as  to  the  consoli- 
dation. But  this  was  a  practice  from  over  anxiety,  and  which 
could  answer  no  good  purpose  whatever,  as  an  instrument  of 
resignation  ad  remanentiam  could  confer  no  additional  right 
upon  the  person  who  already  stood  infeft  both  in  property  and 
superiority,  nor  could  add  anything  to  the  notoriety  of  his  right 
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which  was  sufficiently  published  to  the  lieges  by  the  sasines       Bald 
upon  record.     Accordingly,  many  years  ago,  when  some  of  the  buobahvan. 
most  eminent  counsel  then  at  the   bar  were   consulted  with     Itst*. 
respect  to  the  effect  of  a  resignation  ad  remanentiam  in  the 
case  supposed,  in  order  that  the  practice  might  be  settled,  they 
gave  it  clearly  as  their  opinion  that  no  such  form  was  necessary. 
The  titles  produced  in  the  present  case  clearly  show  that  the 
property  and  superiority  were  meant  and  understood  to  be 
consolidated  by  their  being  joined  together  by  the  disposition  of 
1707,  granted  by  the  Marquis  of  Montrose,  and  in  the  titles 
following  thereon.     Neither  was  there  anything  improper  in 
this.    The  Marquis  was,  in  the  eye  of  law,  full  proprietor  of  the 
estate,  with .  regard  to  all  other  persons  except  the  vassal  him- 
»el£     When  therefore  Archibald  (1)  took  a  disposition  from  the 
Marquis,  conveying  the  fuU  rights  of  the  lands,  both  superiority 
ttd  property,  and  then  completed  his  feudal  title  by  a  charter 
from  the  Crown,  granting  the  full  right  of  the  lands,  without 
iistinction  of  property  and  superiority,  there  seems,  even  upon 
strict  Ssadal  principles,  to  be  no  solid  objection  to  this  mode  of 
consolidation.    For  if  the  vassal  chose  to  accept  of  a  disposition 
from  the  superior,  bearing  to  be  a  conveyance  of  the  full  pro- 
perty of  the  lands,  it  was  jus  tertii  for  any  person  to  find  fault 
^th  this,  and  a  charter  having  been  thereupon  obtained  from 
the  Grown,  no  farther  consoUdation  could  be  necessary.    There 
can  be  no  doubt  that  Archibald  (1)  might  have  resigned  in  the 
Harquis  of  Montrose's  hands,  before  taking  the  disposition  from 
lum,  or  might  have  resigned  in  his  own  and  his  son's  hands,  after 
WoDg  the  Crown  charter  on  the  procuratory  in  the  disposition, 
^d  that  this  would  have  consoUdated  the  property  with  the 
^periority,  but  it  was  substantially  the  same  thing  if  he  accepted 
of  a  disposition  from  the  Marquis,  in  which  the  property  as  well 
uthe  superiority  was  conveyed. 

The  effect  of  the  investiture  by  the  charter  1707  was  to  vest 

Archibald  (1)  and  William,  for  their  respective  rights  of  fee  and 

l^rent,  with  the  plentwi  dominium  of  the  lands,  free  and  disbur- 

(iened  from  the  subaltern  infeftment  1 700,  formerly  held  of  the 

iamily  of  Lennox.    K  it  shall  be  thought  that  the  legal  effect  of 

the  investiture  on  the  Crown  charter  of  1707  was  to  consolidate 

or  extingaiah  the  subaltern  infeftment,  formerly  existing  in  the 
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Bald       person  of  Archibald  (1),  that  investiture  being  truly  his  act  in- 
BuoHANNAir.   deed,  and  being  plainly  meant  to  convey  the  full  property  of  the 

1787.  lands,  there  will  at  once  be  an  end  of  the  question.  For  if, 
prior  to  the  contract  of  marriage  1 730,  the  plenum  dominium 
was  vested  in  William  by  the  investiture  of  1707,  holding  im- 
mediately of  the  Crown,  then  the  infeftment  upon  the  contract 
of  marriage  must  be  considered  as  nugatory  and  useless,  and 
cannot  be  held  to  annihilate  or  impair  the  complete  and  supe- 
rior right  antecedently  established  in  William's  person. 

If,  on  the  other  hand,  it  shall  be  held  that  nothing  more  was 
conveyed  to  William  by  the  charter  of  1707  and  the  sasine 
following  thereon  than  a  naked  superiority,  the  right  of  property 
still  remaining  with  his  father  Archibald  (1),  and  that  the  pro- 
perty for  the  first  time  became  vested  in  William  by  the  infeft- 
ment on  the  marriage-contract  of  1 730,  then  it  is  maintained 
that  the  effect  of  this  last  mentioned  infeflment  must  necessarily 
have  been  to  consolidate  the  right  of  property  with  the  superi- 
ority which  is  admitted  to  have  been  vested  in  WilUam,  by  virtue 
of  the  former  titles,  nothing  more  being  necessary  to  operate 
such  consolidation  than  that  the  right  of  property  and  superiority 
should  be  vested  in  the  same  person,  by  infeftments  therein 
appearing  upon  record. 

NoT°i(ri''-87        ^^^  Court  "  Found  that  the  superiority  of  Wester  Cameron 
vested  in  the  person  of  William  under  the  infeftment  1 707,  ani 
the  property  vested  in  his  person  under  the  infeftment  1 730, 
remained  separate  and  distinct  estates,  and  that  therefore  th& 
property  could  not  be  carried  by  the  special  service  and  ia^ 
feftment  that  was  afterwards  expede  in  the  person  of  Archt^ 
bald  the  younger,  in  respect  that  no  resignation  ad  remanentiarf^ 
consolidating  the  property  with  the  superiority,  had  been  ex^ 
pede  in  the  person  of  the  said  William — therefore  repel  the  ple^ 
of  consolidation,  and  also  of  prescription  and  confirmation,  an(^ 
other  defences  stated  for  the  petitioner.''' 

oriNioNs.  Lord  President  Dundas  observed, — "  At  first,  upon  consi- 

MS.  N(»te8,  .  . 

Eiphinston's     doriug  the  casc,  I  thought  it  hard  that  a  person  having  iin- 
e«8ion  apera.  jQ^j^^^^jy  j^  jjijjj  ^^  g^jj^j  Substantial  right  to  his  whole  estate, 

both  property  and  superiority,  or  those  succeeding  or  deriving 
the  right  from  him,  should  be  deprived  of  the  greatest  part  of 
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the  estate,  merely  for  want  of  a  piece  of  form  being  neglected       Bald 
in  not  making  a  resignation  oJ  remanentiam^  to  consolidate  the  BuoHAmiiar. 
rights,  and  inclined  to  think  that  the  service  ought  to  carry  the      17877 
right,  as  if  a  resignation  had  been  made  ;  but  upon  more  fully 
considering,  I  came  to  be  of  opinion  of  interlocutor.     It  was 
perhaps  a  matter  of  little  moment  how  this  question  had  been 
determined  when  it  first  occurred,  but  I  now  must  consider  it  as 
fixed  in  the  law  of  Scotland,  that  a  resignation  ad  remanentiam 
is  necessary  to  consolidate  the  property  with  the  superiority, 
and  as  no  resignation  here,  must  be  for  adhering.   If  errors  have 
begun  to  creep  into  practice  in  titles  of  property,  it  is  the  more 
necessary  for  the  Court  to  pronounce  such  interlocutor  as  will 
show  the  country  the  necessity  of  adhering  to  the  requisites  of 
the  feudal  law  in  making  up  titles  to  land  estates." 

LfORD  Braxpield  observed, — "  I  was  very  clearly  of  the  opinion 
given  by  the  President  at  the  time  the  interlocutor  was  pro- 
nounced, and  I  still  continue  firm  in  that  opinion.    I  hold  a  resig- 
nation ad  remanentiam  necessary,  even  where  the  destination  is 
to  the  same  series  of  heirs.    Here,  the  heirs  substantially  the  same^ 
though  the  description  different ;  but  if  the  heirs  in  both  titles  were 
perfectly  the  same,  I  think  a  resignation  ad  remanentiam  neces- 
sary to  effect  consolidation,  and  as  in  this  case  no  resignation, 
there  is  no  consolidation,  and  of  consequence  I  am  for  adhering.'' 
Lord  President, — "  I  agree  with  Lord  Braxfield,  that  though 
the  heirs  were  precisely  the  same  in  both  titles,  resignation  ad 
wnanentiam  is  necessary  to  consoUdation.'' 

Lord  Monboddo  observed, — "  I  am  of  same  opinion.  It  is 
agreeable  to  best  authority  of  law  in  Scotland,  that  a  resigna- 
tion ad  remanentiam  is  necessary  to  consolidate,  so  laid  down 
by  Craig,  our  best  authority  on  feudal  rights  in  Scotland." 

Lord  Eskgroye  observed, — "  I  was  against  this  interlocutor, 
and  am  still  so.  I  do  not  think  that  by  the  ancient  law  of  Scot- 
bod  a  resignation  cul  remanentiam  was  necessary  where  two 
Kts  of  titles  to  the  same  series  of  heirs  centered  in  same  per- 
son, and  where  both  subjects  in  the  different  titles  stood  in  fee- 
fimple  without  any  entail.  The  opinion  of  Craig  relates  in  the 
passages  founded  on  by  the  respondents  to  resignations  infavo- 
moy — not  a  word  in  quotations  from  Craig  relates  to  resigna- 
tions ad  remanentiam.    1  admit  that  where  a  series  of  heirs  in 
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-      «.e«U«.  different.  r«ig„.U„«a.™»W^.«eee»,, 
BuoHAHiiAir.   but  that  not  the  case  here.     Prior  to  Lord  Stair,  no  lawyer 
1787.       thought  in  such  case  as  present  a  resignation  dd  remaneniian 
necessary.     J  admit  that  Lord  Stair  says  so.  and  that  Bankton 
and  Erskine,  who  copied  from  him,  also  say  so,  but  none  of  the 
former  lawyers  have  said  so.    Dirleton  did  not  understand  it  to 
be  necessary,  and  holding  the  law  not  to  be  fixed,  I  cannot  go  so 
far  as  forfeit  a  party  of  his  estate,  because  he  has  not  observed 
a  piece  of  form  which  best  lawyers  did  not  think  necessary.    If 
I  thought  that  it  was  essential  to  the  law  that  such  form  should 
be  observed  in  time  to  come,  I  might  make  an  Act  of  Sederunt 
to  that  eflFect,  but  it  would  be  hard  to  fix  the  law  at  the  ex- 
pense of  forfeiting  a  private  party's  right.     A  resignation  ac^ 
remanentiam  is  a  mere  piece  of  form,  declaring  the  will  ancL 
intention  of  the  proprietor  to  have  the  rights  consolidated  ;  an(L 
in  this  case  there  is  the  most  satisfying  evidence  of  the  in — 
tention  of  the  proprietor  to  do  what  a  resignation  oJ  remanen — 
tiam  would  have  done,  and  which,  had  it  been  thought  neces — 
sary,  would  have  been  executed  in  a  few  lines.     I  cannot  as  i^ 
Judge  allow  myself  to  forfeit  a  party's  right  upon  such  subtleties- 
as  the  want  of  a  resignation  ad  remanentiam  in  this  case,  wher^ 
clear  party  meant  to  consolidate,  and  that  the  only  thing  want- 
ing was  his  getting  a  notary  to  declare  so  in  the  form  of  aiL 
instrument  of  resignation  cul  remanentiam^  which,  in  my  appre- 
hension, in  the  opinions  of  ancient  lawyers  was  not  necessary.*' 

Lord  President, — "  I  cannot,  in  judging  of  land-rights,  allow 
intention  of  parties  to  have  the  least  weight.  I  must  determine 
on  what  is  truly  done,  and  according  to  the  deeds  executed. 
Intentions  not  carried  into  execution  by  proper  deeds  must  go 
for  nothing.  Every  day,  Courts  of  Law  are  obliged  to  decide 
contrary  to  clear  intentions  of  parties  where  deeds  blundered, 
liable  to  legal  objections,  or  not  executed." 

Lord  Braxfield, — "  Every  word  of  Lord  Eskgrove's  argu- 
ment as  to  a  resignation  ad  remanentiam  not  being  necessary, 
might  be  applied  to  an  infeftment.  It  may  be  said  to  be  not 
necessary,  but  a  mere  piece  of  form,  to  go  to  the  grounds  of  lands 
to  take  infeftment.  Yet  I  believe  none  of  the  Court  would  listen 
to  such  argument  to  give  effect  to  a  land-right  where  infeftment 
void,  not  being  properly  taken,  or  having  been  neglected." 
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EU)  EsKGROVE, — "  The  case  of  an  infeftment  and  a  resigna-       ^^^^ 
id  remanentiam  very  different.     Every  lawyer  must  allow  Buohaknan. 
i  proper  infeftment,  by  the  law  of  Scotland,  is  essential  and        i787. 
itely  necessary,  but  according  to  my  idea  of  law,  that  is 
18  case  with  resignations  ad  remanentiam,  which  our  best 
^rs,  till  of  late,  did  not  think  necessary/' 

e  defender  having^  appealed,  it  was  Ordered  and  Adjudf^ed  JxnwMENT. 

1       .  1  ,    .       1      1.1        A  I*.  tw  Houseof  Lords, 

Lt  the  mterlocutors  complained  of  be  Affirmed.  Apni  8,  I7b7. 


The  judgment  in  this  case 
'  set  at  rest  an  important 
in  feudal  conveyancing,  re- 
ig  which  the  most  eminent 
n  had  entertained  contrary 
MIS.  The  argument  for  the 
Jar  is  prepared  from  two 
ings ;  the  one  written  by 
President  Campbell,  and  the 
by  his  successor,  Lord  Pre- 
;  Blair,  and  there  seems  no 
1  to  question  the  acciu'acy  of 
latement  in  those  pleadings, 
i  few  years  only  prior  to  the 
I  being  raised,  some  of  the 
eminent  counsel  then  at  the 
ere  consulted  on  the  point, 
;ave  it  as  their  opinion  that  a 
lation  ad  remanentiam  was 
ecessaiy  in  order  to  consoli- 
the  property  with  the  supe- 
f.  This  statement  is  con- 
d  by  the  circumstance  that 
Eskgrove,  one  of  the  most 
snt  feudalists  of  his  time,  dis- 
1  from  the  judgment  pro- 
:;ed. 

Lord  St aik  observes, — "In- 
ents  are  extinct  by  consent, 


by  resignation  made  by  the  vassal^ 
who  stands  infeft  in  the  lands,  to 
his  superior,  ad  perpetuam  remor 
nentiamy  to  which  there  is  neces- 
sarily, required  as  a  solemnity 
thereof,  an  instrument  of  resigna- 
tion in  the  hands  of  a  notary  ;  for 
in  the  same  way  that  their  consti- 
tution was  perfected  by  an  instru- 
ment of  sasine,  their  destitution  is 
consummated  by  an  instrument  of 
resignation,  which  no  other  writ 
nor  acknowledgment  of  the  vassal, 
of  the  being  thereof,  will  supply, 
much  less  will  the  deeds  done  be 
otherwise  proved ;  and  as  in  sasines 
there  must  be  a  tradition  or  deli- 
very of  possession  by  some  token 
or  symbol,  as  by  earth  and  stone, 
&c.,  so  in  the  instrument  of  resig- 
nation there  must  be  a  redelivery 
of  the  possession  by  an  accustomed 
symbol,  which  ordinarily  is  by  de- 
livery of  staff  and  baton ;  yet  in 
this  they  differ,  that  the  delivery 
of  the  sasine  must  be  upon  the 
ground  of  the  tenement,  naturally 
or  by  union  ;  but  the  resignation 
may  be  anywhere ;  and  as  sasine 
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may  be  given  either  to  the  vassal 
or  his  procurator,  so  may  the  re- 
signation be  either  to  the  superior 
himself  or  to  his  commissioners 
authorized  to  that  effect.  By  this 
resignation  so  made,  the  property 
is  consolidated  with  the  superiority 
without  any  farther  requisite,  but 
it  is  80  consolidated  as  it  was  the 
time  of  the  resignation,  and  is 
affected  with  all  real  burdens,  or 
debita  fundi  that  validly  affected  it 
before  ;  as  feus,  tacks,  annual- 
rents,  servitudes;  for  though  all 
such  burdens  as  are  not  warranted 
by  the  superior"*8  consent,  or  by 
law,  cease  when  the  fee  returns  to 
the  superior,  either  for  a  time  by 
ward,  non-entry,  Ac,  or  for  ever 
by  recognition,  yet  when  it  returns 
thus  by  consent,  it  comes  cum  suo 
onerey  which  is  verj'-  just  and  fit, 
seeing  else  such  securities  might 
easily  be  evacuated  by  voluntary 
resignationsinthesuperior's  hand.'^ 
— Stozr,  2, 11,  1,  5. 

3.  ^^  Infeftments  are  also  extinct 
when  the  superior  adjudgeth  or 
appriseth  from  his  vassal;  for 
thereby  it  was  found  that  the  pro- 
perty was  consolidated  with  the 
superiority.  Spottiswoode,  Com- 
prising, Stevenson  v.  L.  Craig- 
miliar.  Or  if  the  superior  succeed 
as  heir  to  the  vassal,  June  21, 
1634.  In  which  case  though  the 
superior,  upon  supplication,  ob- 
tained precepts  out  of  the  Chancel- 
lary  to  infeft  him  in  the  fee,  it 
was  thought,  as  superior,  he  might 
have  infeft  himself  as  vassal ;  but 
he  would  not  have  been  so  secure 
by  a  declarator  of  consolidation, 
upon  the  superior''s  special  retour, 
as  heir  to  his  vassal  in  the  lands ; 


because  that  way  would  make  a 
defect  in  the  securitv  of  the  land- 
rights  by  the  registers,  in  which 
decreets  of  consolidation  are  not 
required  to  be  recorded ;  whereas 
the  superior''s  sasine,  either  on  the 
King's  precept  or  his   own,  be- 
hoved to  be  registered ;  and  if  the 
superior  acquire  the  property  by 
apprising  or  adjudication,  the  al- 
lowance thereof  must  also  be  re- 
gistered.   The  like  effect  will  fol- 
low if  the  vassal  become  heir,  or 
singular  successor,  to  the  superior^ 
whereby,  being  infeft  in  the  su- 
periority, he  may  as  vassal  resiga 
to  himself  as  superior  ad  rema^ 
nentiam.^' — Stairy  2,  11,  8. 

4.  In  his  Book  of  Styles,  Dal-^ 
las,  after  giving  the  Signature  of 
the  Dukedom  of  Lennox  by  King 
Charles  11.  in  favour  of  his  natural 
son  Charles  Duke  of  Lennox  and 
Kichmond,    observes, — "As    to 
that  part  of  the  estate  holding  oF 
the  Eang  himself,  and  not  as  Princo 
and  Steward,  as  EUs  Majesty  suc- 
ceeded thereto  as  heir-male  and  by^ 
blood,  so,  by  the  ancient  laws  and 
custom,  there  was  no  necessity  of 
being  infeft;,   having    once  right 
jure  coroncB  to  the  superiority,  and 
a  consolidation   of  the  property 
with  the  superiority  made  the  right 
entire,  as  when  originally  in  the 
King's  person,  and  before  the  estate 
was  given  off  in  vassalage,  to  be 
holden  of  the  Crown.     And  even 
so  it  fell  out,  when  a  subject  gave 
out  lands  patrimonially,  or  other- 
ways  to  any  of  his  children,  or  dis^ 
poned  lands   to   another    person 
holding  of  himself,  if  jure  sanguir 
nis  he  afterwards  fell  to  succeed 
as  heir  to  them,  and  being  served 
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ereby  the  dominium  utilej 
irtjy  was  consolidate  cum 
reetOy  or  superiority  where- 

alreadj  infeft,  he  needed 
infeft  of  new  in  the  pro- 
it  the  consolidation  afore- 
retoui'ing  of  the  special  ser- 
joined  and  redintegrate  all, 
e  a  solid  and  plenary  right; 
he  Lords,  in  1 664,  because 
IS  no  vestige,  by  sasine, 
ich  consolidation,  judged 
ary,  a  superior  in  that  case 
rant  a  clare  constat  to  him- 

that  the  sasine  thereupon 
)e  registered  as  all  other 
ind  what  the  Lords  judge 
y  to  the  subjects,  is  to  be 
» and  yet  some  take  the  old 
And  that  you  may  see 
onal  consolidations  in  ser< 
)j  in  the  case  of  succession 
erior  to  a  vassal,  who,  at 

has  but  a  subaltern  right, 
ous,  that  when  a  superior, 

it  be  the  King  or  other 

or  of  a  subject  that  ac- 
(ids  holden  of  himself,  from 
J,  all  the  right  proper  to 
Dr  given,  is  a  disposition 
)  vassal  to  the  superior 
inds,  with  a  procuratory 
nation    ad    remanentiam, 

they  are  resigned  in  the 
3  hands,  to  the  effect  the 
may  be  consolidated  with 
iority  in  the  superior,  and 
(  and  successors,  and  to 
md  abide  with  them  as 
n  proper  lands  and  heri- 
all  time  coming,  insepar- 
1  perpetuam  remanentiam. 
.  This  was  the  ancient 
but  the  King  and  the  £s- 
Parliament  having  found 


that  these  were  but  latent  deeds, 
and  might  be  suppressed  to  the 
prejudice  of  lawful  creditors,  they 
most  wisely  ordained,  by  an  express 
Act  of  Parliament,  that  all  instru- 
ments of  resignation  ad  remanent 
tiam^  shall  be  registered,  as  that  of 
sasines.  But  more  of  this  in  the 
last  part  of  the  Styles,  treating  of 
services." — Dallasy  ii.  p.  218. 

5.  To  the  legal  student  it  may 
not  be  uninteresting  to  know  that 
the  work  of  Dallas,  when  in  manu- 
script, was  in  the  possession  of 
Lord  Stair  while  engaged  in  the 
preparation  of  his  Institutes.  Li 
the  sixth  part  of  his  System  of 
Styles,  which  relates  to  brieves 
and  serv'ices,  Dallas  mentions  se- 
veral subjects  of  which  he  had  in- 
tended to  have  treated,  but  ob- 
serves, — "  But  being  informed 
that  James  Viscount  of  Stair,  that 
great  and  learned  lawyer,  and 
President  of  the  Session,  had  un- 
dertaken that  task,  and  actually 
did  perform  his  design,  which  I 
saw  before  printing  my  System  of 
Styles,  I  omit  what  I  proposed  to 
myself  in  that,  and  refer  you  to  his 
Lordship's  late  Institutions,  and 
look  his  Index,  wherein  you  will 
find  their  various  kinds,  natures, 
and  manner  of  proceedings  there- 
in very  fully  and  lively  digested, 
and  wherein  he  shows  himself,  not 
only  a  lawyer,  but  a  great  formal- 
ist and  stylist,  as  if  bred  Writer  to 
the  Signet ;  and  sure  not  without, 
if  not  with  the  greater,  pains  and 
search  of,  and  prying  in  these 
matters.  And  as  an  evidence  of 
his  ardent  desire  to  be  versed  in  all 
matters,  he  had  from  me,  the  first 
part  of  my  System  of  Styles,  called 
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Real  and  Personal  Diligence,  and 
my  third  part^  being  Summons 
passingthe  Signet;  the  firstwhere* 
of  he  kept  eight  months,  and  the 
other  four  or  five  months,  and 
returned  them  without  amend- 
ments, and  his  revising  of  them  is 
in  more  esteem  with  me  than  the 
lending ;  only  in  some  things  he 
is  general  and  curt,  as  to  the  old 
and  new  extents." — Dallasy  ii.  p. 
585. 

6.  LoBD  Stair,  in  the  Appen- 
dix to  his  Institutes,  in  treating  of 
the  Act  of  1693,  cap.  85,  by  which 
procuratories  of  resignation  and 
precepts  of  sasine  were  declared 
effectual,  although  the  granter  or 
granters  were  dead  before  resignar 
tion  was  made  or  infeftment  was 
taken,  observes, — **  This  Statute 
will  remedy  a  frequent  inconve- 
niency;  for  it  was  ordinary  for 
buyers,  though  they  might  hold  of 
the  superior,  to  take  only  infeft- 
ment holden  of  the  disponer,  and 
then  to  dispone  again  to  others, 
who  in  the  same  manner  took 
infeftment  holden  of  the  first 
purchaser,  and  so  forth  to  sub- 
sequent purchasers,  whereby  the 
proprietor  might  have  very  many 
superiors,  all  holden  base.  But 
by  this  Statute  the  proprietor 
might  take  infeftment  from  the 
first  superior,  and  thereby  evacuate 
all  the  immediate  superiors;  for 
where  there  is  a  procuratory  of 
resignation  for  an  infeftment  from 
the  disponer's  superior,  and  a  pre- 
cept of  sasine  to  be  holden  of  the 
disponer  himself,  albeit  the  pur- 
chaser take  infeftment  on  that 
precept,  yet  so  soon  as  he  obtains 
infeftment    from    the    disponer^s 


superior,  the  infeftment 
the  disponer  becomes  v< 
the  same  fee  cannot  at 
time  be  holden  of  diffe: 
riore.  Yet  if  either  of 
ments  be  found  null,  th 
tor  may  defend  himseli 
other,  because  in  that 
are  not  two  infeftmenti 
Appendix  1. 

7.  In  reference  to  thi 
Lord  Elghies,  in  hi 
tions,  observes, — '*Here 
mentions  the  confusion 
quently  happens  in  Sc 
dispositions  containing  ] 
infefting  a  se  or  de  b€ 
taking  base  infeftmentfi 
whereby  there  frequent] 
to  be  many  subaltern  ri| 
it  was  intended  that  the 
should  all  hold  of  the 
superior ;  as  if  A  hold  1 
and  dispone  them  to  B, 
a  se  or  de  ee^  B  dispon< 
C,  to  be  held  in  the  i 
and  C  dispones  them,  i 
manner,  to  D,  every 
always  infefting  himsel 
be  holden  of  his  immedis 
whereby  A  still  holds  of 
of  A,  and  C  of  B,  and  D 
withstanding  D  should 
mediately  of  S.  Our 
the  first  page  of  the  A[ 
this  book,  near  the  foot  o 
says,  that  this  is  remed 
Act  1693,  cap.  35,  pro^ 
procuratories  of  resign 
precepts  of  sasine  shall 
after  the  death  of  the  gi 
likewise  of  the  persons 
favours  they  are  grant 
vours  of  his  heirs  and  c 
because,  says  he,  the  la 
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tor  may  take  Infeftment  from  the 
first  superior,  and  so  evacuate  all 
the  intermediate  infeftments.    But 
I  don't  see  that  this  Statute  will 
do  the  business;  for,  suppose,  in 
the  above  case,  tliat  D,  after  his 
base  infeftment  holden  of  C,  should 
infeft  himself  on  the  procuratory 
o{  resignation  in  A's  disposition,  to 
l)e  holden  of  S,  the  exercising  that 
procuratory  would,  indeed,  denude 
A  of  all  right  to  the  lands,  and  the 
saperiority  that  remained  in  his 
person  would  be  transmitted  in  the 
person  of  D,  whereby  he  would 
become  vassal  to  S,  but  then  that 
would  not  evacuate  the  infeftments 
of  either  B  or  C ;  for  B  would  then 
become  vassal  to  D,  and  C  to  B, 
and  C  would  still  remain  superior 
to  D.  For  the  reason  our  author 
gives  will  not  hold,  viz.,  that  the 
8*nie  fee  cannot  be  holden  of  dif- 
ferent superiors ;  for  it  was  not  the 
Mme  fee  which  formerly  belonged 
to  A,  and  was  holden  of  S,  with 
^hi  belonged    to   D,   and   was 
bolden  of  C ;  and  D,  by  the  in- 
feftment of  resignation,  acquires 
^^nly  that  fee  that  was  in  the  per- 
son of  A,  which  he  will  hold  of  S 
^  A  held  it ;  but  the  fee  that  was 
torroerly  in  his  own  person,  held 
^i^C,  remains  as  it  was,  because  C 
^  not  denuded. 

8.  "  This  will  appear  plain,  if 
^  shall  suppose  that,  in  the  above 
^  the  dispositions  did  not  con- 
Wn  precepts  for  infefting  a  me^  or 
{wocoratories  of  resignation,  but 
^  at  first  it  had  been  designed, 
17  sll  the  several  disponers,  to 
^^  a  right  to  the  superiority, 
tnd  have  the  purchaser  their  vas- 
H  and  that  afterwards  D  had 


purchased  A's  superiority  from 
him,  and  had,  upon  his  resigna- 
tion, been  infeft.  It  is  not  to  be 
imagined  that  that  would  denude 
B  and  C  of  their  right,  without 
their  knowledge  or  consent,  but  D 
would  become  superior  to  B  in  the 
same  way  as  A  was,  and  B  would 
remain  superior  to  C,  and  C  to 
D,  in  the  same  manner  as  former- 
ly, and  therefore  diiferent  fees  of 
the  same  lands  may  be  holden  of 
different  superiors.  And  if  I)'s 
acquiring  right  to  A's  superiority, 
in  the  case  last  mentioned,  would 
not  denude  B  or  C,  I  don't  think 
it  would  alter  the  case,  that  the 
dispositions  by  them  contained 
likewise  ])rocuratories  of  resigna- 
tion, since  they  never  were  exerced; 
nor  that  the  precepts  were  for  in- 
fefting a  me  or  de  mey  since  these 
infeftments  never  were  confirmed, 
without  either  of  which  they  could 
not  be  totally  denuded  of  the  right 
of  the  lands,  which  right  of  supe- 
riority might,  therefore,  still  be 
adjudged  from  or  disponed  by  them 
to  others,  who,  being  first  infeft, 
would  be  preferred.  But  the  man- 
ner I  would  rather  incline  to  fol- 
low, in  the  above  cases,  is  this  : — If 
all  these  subaltern  infeftments  were 
either  a  me  or  de  rtie^  without  de- 
termining which,  then  D  might 
take  a  charter  from  S,  confirming 
each  of  them  severally,  whereby 
he  would  become  vassal  to  S ;  for 
the  confirmation  of  B's  infeftment, 
upon  the  precept  by  A,  cither  a 
nie  or  de  me,  would  render  that 
infeftment  public,  holden  of  S, 
and  would  totally  denude  A ;  then 
the  confirmation  of  C's  infeftment 
on  the  precept  of  B  would  denude 
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B,  and  render  the  infeftment  of  C 
public;  and,  in  like  manner,  the 
confirmation  of  D's  infeftment 
would  render  it  public,  and  would 
denude  C.  Or,  if  the  case  were, 
that  all  these  infeftments  were  ex- 
pressly only  de  ««,  whereby  a  con- 
firmation would  not  make  them  to 
be  holden  of  the  grantor's  superior, 
then  D  might  obtain  a  charter  of 
resignation  from  S,  on  the  procu- 
ratory  in  the  disposition  to  A,  and 
being  infeft  therein,  whereby  he 
came  in  the  place  of  A,  then  he 
might  exerce  the  procuratories  in 
the  dispositions,  first  of  B,  and  then 
of  C,  by  resigning,  in  his  own 
hands,  ad  remanentiam^  or  in  fan 
vorem  of  himself  and  his  heirs, 
whereby  he  would  denude  both 
these  intermediate  superiors,  and 
would  himself  hold  the  lands  solely 
of  the  first  superior  S.  But  I  can''t 
conceive  how  the  fee  of  lands,  once 
constituted  in  a  person,  can  be  ex- 
tinguished, without  either  confir- 
mation, or  an  infeftment  a  me^ 
granted  by  him,  or  without  ex- 
pressly resigning  his  fee  in  his 
superior's  hands,  except  where  the 
extinction  is  by  feudal  diUgence  or 
consolidation,  which  is  not  the  pre- 
sent question." — Elchies'  Annota- 
tionsy  p.  145. 

9.  Mr.  Robert  Bell,  in  his  work 
on  Completing  Titles,  founding  on 
fhe  opinion  given  by  Lord  Stair, 
in  the  Appendix  to  his  Institutes, 
states  that  infeftment  on  an  in- 
definite precept  is  evacuated  by 
taking  infeftment  on  a  charter  of 
resignation,  proceeding  on  a  procu- 
ratory  contained  in  the  same  deed 
which  contained  the  indefinite  pre- 
cept.    He  first  gives  the  doctrine 


of  consolidation  as  follows  :— 
"  Wherever,  therefore,  the  pro- 
perty and  superiority  have  been 
separated,  they  can  be  again  united 
only  by  an  act  of  resignation  ad 
remanentiam.  Where  a  fea  or 
blench  charter  has  been  given  to 
a  vassal,  should  the  superior  sno- 
ceed  to  his  vassal,  he  must  give  i 
precept  oielare  constat  for  infefting 
himself  in  the  property;  and,  bdng 
infeft,  he  ought,  by  a  resignatioD 
ad  remanentihm  in  his  own  hands^ 
to  consolidate  the  two  estates. 
Should  the  superior  acquire  the 
property  by  adjudication,  he  may 
complete  his  title  by  a  charter  of 
adjudication,  and  proceed  in  the 
other  steps  which  are  now  held  to 
be  requisite  to  constitute  an  ab- 
solute right  in  an  adjudger;  and 
then  he  may  resign  ad  remanenr 
tiam,  and  so  consolidate  the  pro- 
perty and  superiority.  Or,  should 
he  acquire  the  right  by  purchase 
from  the  vassal,  a  resignation  ad 
remanentiam  by  the  vassal  restores 
the  property  to  the  superior,  and 
consolidates  it  with  the  superiority. 
On  the  other  hand,  should  the  vas- 
sal succeed  to  the  superior,  he  mnst 
complete  his  title  to  the  superio^ 
ity,  and  be  infeft  in  it,  either  by  a 
precept  from  Chancery,  or,  where 
it  holds  of  a  subject,  by  a  precept 
of  clare  constat ;  and,  being  inteft^ 
he  must  resign  ad  remanentiam  in 
his  own  hands.  In  the  case  of  a 
purchase  of  the  superiority  by  the 
vassal,  the  purchaser  must,  in  like 
manner,  complete  a  feudal  right  to 
the  superiority,  which  he  may  do 
on  either  the  procuratory  or  precept 
contained  in  his  disposition, — in 
other  words,  either  by  resignation 
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rmatioD,  and  being  feudally 
n  the  saperiority,  he  must 
dgn  ad  remanentiam,  Fi- 
1  whatever  mode  the  supe- 
Y  acquire  the  property,  or 
ud  the  superiority,  the  feu- 
ht  of  both  property  and 
rity  must  be  fully  vested  in 
direr,  and  thus,  with  both 
eudally  in  him,  a  resigna- 
the  property  ad  remanent 
h,  the  superiority,  can  alone 
late  the  two  estates." 
Ai.  Bell  then  states  an  ex- 
to  the  doctrine  as  follows : 
this  doctrine  no  doubt  is 
:ertained ;  nor  can  the  ne- 
)f  these  forms  admit  of  a 
i  in  all  cases  of  actual  se- 
i  of  the  property  and  supe- 
But  there  remains  a  ques- 
KMne  difficulty,  where  the 
le  is  applied  to  the  complet- 
he  purchaser's  title.  Thus, 
aser  receives  a  disposition 
loable  manner  of  holding, 
b  a  corresponding  procura- 
resignation  and  a  precept 
le,  and  on  the  indefinite 
in  the  disposition  he  takes 
)nt.  He  afterwards  resigns 
Is,  and  obtains  a  charter  of 
ion  from  the  seller's  supe- 
>  which  also  he  is  infcft. 
istion  is,  Has  this  form  of 
ing  the  purchaser's  title 
\  effect  of  separating  the 
rfix)m  the  superiority?  Be- 
'  they  had  been  separated, 
lation  ad  remanentiam  is 
7  to  consolidate  the  two ; 
e  a  title  to  be  made  up  by 
,  as  holding  of  the  seller's 
,  without  taking  up  the 
ht  carried  by  tlie  purchas- 


er's infef);ment  in  the  disposition, 
he,  and  those  who  came  after  him, 
would  carry  the  superiority  only, 
and  all  the  consequences  of  Bald's 
case  would  follow.  This  cannot 
commonly  occur;  but  it  has  oc- 
curred, and  opinions  of  very  high 
authority  have  been  given,  that  a 
separation  is  thus  effected,  and  that 
infeftment  on  the  charter  of  resig- 
nation will  give  right  to  the  supe- 
riority merely.  To  act  on  this 
opinion,  when  applied  to  the  com- 
pleting of  the  title,  can  do  no  harm ; 
on  the  contrary,  it  is  that  which 
every  prudent  conveyancer  will 
follow,  because  it  only  requires  a 
resignation  ad  remanejitiam  to  pre- 
vent a  question  in  regard  to  the 
nature  and  effect  of  the  title.  But 
the  question  may  occur  under  cir- 
cumstances similar  to  those  of 
Bald's  case,  and  where  it  may  be 
necessary  to  investigate  and  decide 
the  point  on  principle.  In  the  Jirst 
place,  it  is  impossible  to  consider 
the  history  of  the  disposition  to  a 
purchaser,  and  the  advantages  de- 
rived from  the  indefinite  precept, 
without  acknowledging  the  option 
which  it  gives  to  the  purchaser  as 
one  of  the  haj)piest  inventions  of 
practice.  The  two  infeftments 
which  formerly  were  taken  on  the 
separate  charters  a  me  and  de  me, 
were  base  and  public  rights,  which 
received  their  effect  agreeably  to 
the  rules  by  which  public  and  base 
rights  were  judged  of,  and  where 
it  was  impossible  to  transfer  the 
privileges  of  the  one  to  the  other. 
It  is  in  this  that  the  superiority  of 
the  sasine  on  the  indefinite  precept 
appears ;  it  is  either  a  public  or  a 
base  right,  at  the  option  of  the  ro- 
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ceiver ;  and  it  may  be  first  the  one 
and  then  the  other.  Of  this  use- 
ful power  of  adaptation  the  sasine 
on  this  precept  ought  never  to  be 
deprived.  Wherever  it  can  be  used 
to  the  advantage  of  the  proprietor, 
it  ouffht  to  be  construed  so  as  to 
give  him  all  the  rights  of  which  it 
is  susceptible ;  and  if  it  be  neces- 
sary that  it  should  be  held  to  bo 
a  sasine  on  a  public  right,  there 
seems  no  good  reason  why  it  should 
not  in  every  such  case  be  so  con- 
strued. In  the  case  supposed,  the 
infcftment,  if  it  be  construed  to  be 
an  infeftment  on  a  base  right,  must 
carry  the  property.  If  it  be  held 
to  be  a  sasine  on  a  public  right, 
then  it  does  not  carry  the  property 
until  it  shall  have  been  confirmed; 
and  if  it  never  shall  be  confirmed, 
it  carries  nothing.  If,  then,  dur- 
ing the  lifetime  of  the  disponee,  he 
shall  have  it  in  his  option  to  de- 
clare the  nature,  and,  consequent- 
ly, the  effect  of  this  sasine,  does  he 
not,  in  the  most  unequivocal  man- 
ner, declare  it  to  be  a  public  riglit, 
when  he  obtains  from  the  superior 
a  charter  of  resignation,  on  which 
he  is  infeft  ?  and  for  this  obvious 
reason,  that,  unless  the  first  sasine 
be  so  construed,  the  disponee  must 
have  been  acting  inconsistently, 
and  undoing  by  one  form  what 
he  had  done  by  another.  This 
charter  of  resignation  and  sasine, 
capable  of  carrying  the  whole 
consolidated  purchase,  must  be 
construed  to  carry  only  the  supe- 
riority, because  the  previous  in- 
feftment must  be  construed  to  be 
a  base  right.  But  if  the  previous 
infeftment  be  base  only  by  con- 
struction, and  may  be  construed  to 


be  public  as  well  as  base,  why  give 
a  construction  to  it  that  must  de- 
stroy the  titles  of  the  purchaser, 
separate  his  estate,  and  endanger 
the  rights  of  his  heirs?  This  would 
be  a  construction  destructive  to  the 
interest  of  the  purchaser;  whereti 
the  legal  and  proper  constmction 
of  the  efiect  of  the  indefinite  jwe- 
cept  must  always  be  favourable  to 
the  purchaser,  and  productive  of 
ease  and  facility  in  the  completing 
of  his  titles.  It  is  on  thi^  ground 
that  it  may  be  maintained  that  the 
previous  sasine  ought  to  be  con- 
strued into  a  public  right,  and  in- 
capable of  affecting  the  title  made 
up  by  the  purchaser  under  the 
charter  of  resignation  and  sasine. 
But  the  case  may  occur,  where  the 
purchaser,  in  whose  favour  the  an 
sine  has  been  taken,  has  died  with- 
out expressing  his  intention ;  and 
it  may  be  doubted  whether  the 
same  conclusions  ought  to  be 
drawn  in  that  case,  as  where  the 
purchaser  has  taken  a  charter  of 
resignation.  As  to  the  method  of 
completing  the  title  of  the  heir, 
there  can  be  no  doubt  that,  in  pm- 
dence,  it  ought  to  be  completed, 
on  the  supposition  that  the  sasine, 
in  favour  of  the  deceased,  was  a 
base  sasine,  which  carried  the  pro- 
perty ;  that  is,  a  title  ought  to  be 
made  up  in  the  person  of  the  heir 
to  the  property  in  the  deceased. 
But  this,  although  it  gives  more 
the  appearance  of  intention,  on  the 
part  of  the  person  in  whose  favour 
the  sasine  was  taken,  to  carry  the 
property,  is  to  be  considered  still 
as  an  optional  right  in  the  heir; 
since  he  may  complete  his  title^ 
either  on  the  assumption  that  the 
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lent  was  a  base  one,  or  he 
)tain  it  confirmed  as  a  pub- 
it  ;  and,  therefore,  in  this, 
10  former  case,  the  conclu- 
lems  to  be  nearly  similar, 
the  option  be  held  to  be 

0  the  heir,  of  which  there 
no  doubt,  it  must  neccs- 

bllow  that,  on  his  taking  an 
\j  resignation,  he  made  his 

1  to  hold  the  sasine  in  his 
r  to  be  a  public  unconfirmed 
capable  of  vesting  no  feudal 
whatever  until  confirmed. 
sre  is  another  view  of  this 
be  taken,  which  affords  an 
ition  of  the  title,  equally 
fcory,  and  which  leads  to  a 

conclusion.  The  view  is 
dy  simple,  but  not  less  for- 
In  a  disposition  of  sale  the 
;ives  two  rights.  This  was 
eiceptible  in  the  old  form  of 
mce,  but  it  is  equally  con- 
^th  the  modern  disposition. 
38  the  estate  to  bo  held  of 
,  and  he  gives  the  same 
JO  be  held  of  his  superior. 
I  the  same  estate  of  two  dif- 
ndividuals  is  obviously  im- 
?,  and  plainly  inconsistent 
udal  principles.  If,  there- 
is  be  inadmissible,  the  one 
;  must  yield  to  the  other — 
I  must  be  received  as  effec- 
e  other  as  void.  This  is  the 
table  legal  consequence  of 
ture  of  the  two  rights — it 
ot  depend  on  absorption. 
»  base  right  is  held  to  be 
K:ause  it  cannot  legally  ex- 
le  same  time  with  the  pub- 
t.  This  principle  supports 
»  on  the  charter  of  resigna- 
d  infeftment,  as  that  title 


gives  the  estate  to  be  held  of  the 
seller''8  superior.  The  infeftment 
on  the  disposition,  in  so  far  as  it 
may  bo  considered  as  a  base  right, 
makes  the  precise  same  estate 
hold  of  the  seller;  and  this  last 
infeftment  must  yield  to  the  for- 
mer." 

11.  The  above  reasoning  was 
attempted  to  bo  manitained  in  the 
case  of  Bellenden  v.  Ker's 
Trustees,  supra  p.  2,  but  no  coun- 
tenance was  given  to  it.  In  the 
last  edition  of  Mr.  Bell's  work,  the 
Editor  observes, — "  The  reasoning 
in  the  text  has  not  beeii  considered 
satisfactory,  and  the  doctrine  quot- 
ed from  Lord  Stair's  Institute,  is 
said  by  Mr.  Brodie  {Brodie's  Stair ^ 
p.  833)  to  be  altogether  erroneous, 
and  now  exploded.  Hence,  where 
a  disponee,  with  a  disposition  con- 
taining a  double  manner  of  hold- 
ing with  procuratory  and  precept, 
has  first  taken  infeftment  on  the 
precept,  and  without  obtaining  his 
sasine  confirmed,  has  thereafter 
resigned  on  the  procuratory,  and 
obtained  a  charter  of  resignation 
from  the  superior,  it  is  understood 
by  conveyancers  that  infeftment 
on  the  precept  in  the  charter  of 
resignation  cairies  the  superiority 
merely,  the  property  having  been 
carried  by  the  previous  infeftment 
on  the  precept  in  the  disposition ; 
and  that  a  resignation  ad  rema- 
ncniiam  is  therefore  necessary  in 
order  to  consolidate  the  two.  One 
obvious  objection  to  the  reasoning 
in  the  text  is,  that  it  leaves  the 
sasine  on  the  precept  in  the  dispo- 
sition, on  record,  unextinguished 
and  untransferred  by  any  of  the 
usual   methods    of   extinction   or 
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transference.  Besides,  even  on 
the  principles  stated  in  the  text, 
the  reasoning  seems  defective ;  for 
although  the  disponee  has  no  doubt 
an  option  to  complete  his  public 
right,  either  by  resignation  or  con- 
firmation, the  act  of  taking  infoft- 
ment  on  the  precept  may  fairly  be 
said  to  indicate  his  election  to  pro- 
ceed by  confirmation,  since,  whe- 
ther he  declare  that  infeftment  to 
be  a  public  or  a  base  one,  it  is  at 
least  irreconcilable  with  an  inten- 
tion to  enter  by  resignation.  At 
the  same  time,  if  it  be  now  autho- 
ritatively settled,  that  even  a  com- 
plete entry  by  confirmation  is  not 
incompatible  with,  or  destructive 
of,  a  subsequent  entry  by  resigna- 
tion, it  seems  to  follow,  a  fortiori^ 
that  in  such  a  case  as  that  now 
under  consideration,  tlie  inchoate 
entry  by  confirmation  will  not  pre- 
judice the  posterior  entry  by  resig- 
nation ;  seeing  that  in  the  disposi- 
tion it  is  declared,  that  the  one 
form  is  to  be  without  prejudice  to 
the  other.*"  On  this  point  see 
suproy  p.  157. 

12.  A  Note  of  the  opinions  deli- 
vered by  Lord  Braxfield  and  Lord 
Eskgrove,  in  the  case  of  Bald  v, 
BuciLAJmAN,  is  given  by  Mr.  Ro- 
bert Bell,  in  his  work  on  Complet- 
ing Titles,  as  follows  : — Lord 
Braxfield, — "  It  does  not  follow 
that  because  a  person  holds  two 
separate  interests  in  the  same 
estate,  they  should  both  be  trans- 
missible by  one  infeftment.  I 
shall  suppose  that  three  persons 
have  each  an  interest  in  an  estate, 
the  superiority,  the  vassalage,  and 
the  sub-vassalage,  and  that  the  in- 
terest of  the  superior  and  of  the 


sub-vassal  come  into  the  same  per- 
son ;  these  two  interests  cannot  be 
transmitted  by  the  same  infeftment 
It  has  been  laid  down  by  our  law- 
yers, that  a  person  may  have  both 
the  right  of  property  and  of  supe- 
riority  in  his  person,  but  upon 
titles  descending  to  difierent  hein, 
and,  when  that  happens,  they  re- 
main separate  and  distinct  estates, 
to  which  separate  titles  must  be 
made  up  by  the  persons  who  soo- 
ceed ;  and  I  cannot,  for  my  part, 
see  a  reason  why  titles   shonid 
change  their  nature  fix>m  the  dr- 
cumstance  of  the  two  estates  going 
to  the  same  series  of  heirs.    Lord 
Stair,  and  the  lawyers  of  his  time, 
talk  very  inaccurately  about  con- 
solidation, though  they  seem  to 
have  conceived  that  some  form  or 
other  was  required.     We  have  an 
instance  of  this  in  their  doubting 
whether  it  was  at  all  possible  for  a 
man  to  give  an  infeftment  in  his 
own  favour,  a  thing  that  is  now 
well  understood.   In  the  same  way, 
modem  lawyers  are  now  agreed 
that  a  resignation  ad  remanentiam 
is    the   way   of  accomplishing  a 
consolidation."  Lord  EskgrovEj 
— "  The  rules  of  consolidation  are 
neither  established  by  our  deci- 
sions   nor    by   the     feudal    law. 
Subfeus  introduce   a  burden  on 
the  superiority;  and  when  they 
return   into    the    person   of  the 
superior,  they  are  at  an  end.    In 
Sir  Thomas  Craig's  Treatise,  we 
do  not  meet  with  one  instance  of 
resignation  ad  remanentiam  by  a 
superior  who  bad  acquired  right 
to  the  property ;  nor  is  there  one 
decision  by  which  it  has  been  estab- 
lished that  such  an  instrument  by 
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cior,  in  his  own  favour,  was 
seined  necessary  for  consoli- 

the  two  rights.  On  the 
ry,  Dirleton  states  a  doubt 
i  subject,  which  shows  that 
7  then  was  contrary  to  the 
)le  now  advanced  by  the 
r;  and  his  ratio  duhitandi 
that  at  that  time  a  resigna- 
IS  not  the  mode,  for  ho  ques- 
rhether  a  resignation  would 
per;  and  it  is  evident  that 
nedy  which  he  proposes  was 

new  one.  In  the  case  of  a 
acquiring  the  superiority,  he 
it  that  an  infeftment  in  the 
jrity  was  necessary ;  but 
r  he  nor  Sir  James  Stewart 
B  anytliing  more.  They  do 
f  that  a  resignation  ad  rema- 
m  was  in  that  case  necessary. 
hat  they  do  is  to  suggest 
neh  a  form  may  be  proper. 
irst  question,  therefore,  is, 
er  was  there  a  consolida- 
f  the  lands  in  the  person  of 


Archibald  the  first.  At  that  time 
a  resignation  ad  remanentiam  was 
not  thought  necessary  for  consoli- 
dating the  property  with  the  supe- 
riority; therefore,  where  a  vassal 
took  a  right  of  superiority  from  the 
superior,  at  the  same  time  that  he 
held  the  property,  there  was  a 
consolidation.  I  am  therefore  of 
opinion  that  the  property  and  su- 
periority were  consolidated  in  the 
person  of  Archibald  the  first. 
Now,  in  the  1730,  there  was  a 
base  right  given  to  William,  who 
at  the  same  time  stood  infeft  in 
the  fee  of  the  estate  under  the 
charters  1705  and  1706;  so  that 
he  continued  to  hold  both  rights 
in  his  person.  This  brings  the 
question  to  the  case  put  by  Dirle- 
ton; and  the  two  rights  of  pro- 
perty and  superiority  being  thus 
feudally  vested  in  the  person  of 
William,  I  consider  that  as  suffi- 
cient to  have  consolidated  the 
two." 


A  Vassal  cannot  renounce  his  Feu  Superiorc  invito. 


HUNTER  V.  BOOG. 

1825  the  pursuer  granted  a  feu-charter  to  the  defender.  Dec.  16, 1834. 
charter  bore — "  In  consideration  of  the  feu-duty  herein-  narrative. 
stipulated  to  be  paid  to  me,  and  for  other  causes  me  moving, 
,ve  sold,  alienated,  and  in  feu-farm  disponed,  as  I  by  these 
mts  sell,  alienate,  and  in  feu-farm  dispone  from  me,  my 
,  and  successors,  to  and  in  favour  of  James  Boog,  his  heirs 
issignces  whatsoever,  heritably  and  irredeemably,  all  and 
B  that  small  piece  of  ground  at  Canonmills,  &c.,  to  be  holden 
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HuNTra  and  to  hold  all  and  whole  the  subjects  above  disponed  by  the 
BooG.  said  James  Boog  and  his  foresaids,  of  and  under  me  the  said 
1884.  Reverend  Robert  Hunter,  and  my  heirs  and  successors  whom- 
soever, as  immediate  lawful  superiors  thereof,  in  feu-farm,  fee, 
and  heritage  for  ever,  by  all  the  righteous  meiths  and  marches 
thereof,  as  the  same  lie  in  length  and  breadth,  with  all  and 
sundry  liberties,  privileges,  and  pertinents  thereto  belonging, 
freely,  quietly,  well,  and  in  peace  ;  paying  therefor  yearly  the 
said  James  Boog  and  his  foresaids,  to  me  the  said  Reverend 
Robert  Hunter,  and  my  heirs,  successors,  and  assignees,  imme- 
diate lawful  superiors  of  the  same,  the  sum  of  £57, 10s.  sterling, 
yearly,  in  name  of  feu-duty,  at  two  terms  in  the  year,  Whit- 
sunday and  Martinmas,  by  equal  portions,  beginning  the  first 
payment  of  the  said  feu-duty  at  the  term  of  Whitsunday  in  the 
year  1826,  in  full  for  the  period  preceding,  and  thereafter  con- 
tinuing the  payment  of  the  said  fcu-duty  at  two  terms  in  the 
year,  Whitsunday  and  Martinmas,  by  equal  portions,  with  a 
fifth  part  more,  in  name  of  penalty,  in  case  of  not  punctual  pay- 
ment, and  interest  of  each  term's  feu-duty  from  and  after  the 
respective  terms  of  payment,  until  payment  of  the  same,  and 
doubling  tlie  said  feu-duty  the  first  year  of  the  entry  of  each 
heir  or  singular  successor,  in  name  of  entry  to  the  foresaid 
subjects,  and  that  over  and  above  the  feu-duty  for  the  year 
wherein  the  entry  is  made,  with  a  fifth  part  more  of  the  said 
entry-money  in  name  of  penalty,  in  case  of  not  punctual 
payment,  and  interest  of  the  said  entry-money  from  and 
after  the  date  of  its  becoming  due  as  after  specified,  until  pay- 
ment." 

The  charter  was  accepted  by  the  defender,  who  entered  into 
possession  of  the  subjects,  but  without  taking  infeftment  upon 
the  charter.  He  continued  to  pay  the  feu-duty  till  1830,  when 
he  intimated  to  the  pursuer  that  he  renounced  the  feu,  and 
would  no  longer  consider  himself  liable  in  payment  of  the  feu- 
duty.  The  pursuer  then  raised  an  action  against  him,  conclud- 
ing to  have  it  declared  "  That  the  said  James  Boog,  and  his 
heirs  and  successors,  are  bound  in  all  time  coming  to  continue 
possession  of  the  said  subjects,  and  to  make  payment  of  the 
feu-duties  stipulated  by  the  said  feu-charter  ;  and  that  neither 
he  nor  they  are  or  shall  be  entitled  at  any  time  to  renounce  the 
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said  feu-charter,  or  to  discontinue  payment  of  the  said  feu-      ^^"^ 
duty/'  ^'>^' 

1884. 

Pleaded  por  the  Pursuer. — The  defender  is  not  entitled  to  pj^^  ^^ 
reftite   his  feu  invito  svperiore,  but  is  bound  to  continue  in 
possession,  and  to  pay  the  fe\i-duty  stipulated  in  the  charter. 

A  modem  feu  is  of  a  nature  essentially  different  from  a  bene- 
ficium  or  donation.  It  is  a  grant  of  a  certain  perpetual  right 
in  the  lands  in  exchange  for  a  certain  perpetual  payment  or 
annuity.  In  substance,  it  is  the  mutual  contract  of  emphyteusis 
by  which  the  vassal  or  feudal  tenant,  by  agreeing  to  pay  a  per- 
petual rent  or  annuity  to  the  superior  or  landlord,  purchases  a 
perpetual  lease  of  the  subjects.  There  is  no  beneficium  in  the 
case.  For  everything  which  is  given  by  the  one  party,  a  fair 
equivalent  is  given  by  the  other,  and  after  the  contract  is  en- 
tered into,  neither  of  them  can  resile  from  it  at  pleasure  with- 
out the  consent  of  the  other,  on  the  pretence  that  he  is  merely 
renouncing  a  pure  benefit  which  had  been  conferred  upon  him. 

The  passages  in  Craig  founded  on  by  the  defender  relate  to 
military  holdings,  which  were  proper  benejicia.  A  vassal  who 
paid  feu-duty  was  never  considered  as  a  beneficiary.  The  very 
name  of  the  right,  feu-farm,  indicates  its  true  nature.  A  fir- 
MARius  was  never  considered  in  any  other  right  than  as  a  kind 
of  tenant.  Skene  accordingly  states, — "Firmarius,  ane  mail 
payer,  ane  mailer,  or  mailman.  Leg.  Burg.  C.  Si  Firmarius. 
56  Quo.  Attach.  C.  Nullis,  26.  Firma  segnifics  tlie  dutie  quhilk 
the  tenant  paies  to  the  landislord,  quhidder  it  be  silver-mail  e, 
victual,  or  uther  duetie.  In  Statutes  Gild.  c.  48."  Accordingly, 
the  relation  created  by  the  tenure  of  feu-farm,  between  the  su- 
perior and  vassal,  is  everywhere  represented  as  essentially  dif- 
ferent from  the  relation  between  the  feudal  superior  and  his 
military  vassal,  and  as  being  truly  the  same  thing  as  the  rela- 
tion which  in  the  Roman  law  subsisted  between  a  proprietor 
and  an  emphyteutic  tenant.  The  emphyteusis  differed  from 
the  ordinary  lease  in  three  particulars  :  in  the  mode  of  consti- 
tution, the  endurance,  and  the  nature  of  the  right.  It  required 
the  interposition  of  writing,  while  the  lease  might  be  entered 
into  by  a  verbal  agreement.  For  the  most  part  it  was  granted 
in  perpetuity,  while  the  lease  was  for  the  most  granted  for  a 
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Hunter      short  time.     It  was  a  real  right  from  its  introduction,  and  lat- 
Booa.       terly  a  complete  right  of  property,  while  all  leases  by  the  civil 
1884.        law  and  leases  of  ordinary  endurance  were  mere  personal  con- 
tracts, and  therefore  not  effectual  against  singular  successors. 
The  emphy  tenter  accordingly,  as  soon  as  the  distinction  between 
dominium  directum  and  dominium  utile  was   recognised,  was 
held  Kke  a  tenant  in  feu-farm  to  be  the  proprietor.     Emphy- 
teusis est  contractus  per  quam  transfertur  dominium  utik  in 
emphyteutamy  retento  dmnino  directo  apud  ipsum  dominum  d 
aliquid  solvitur  singulis  annis  ipsi  dominio.     In  the  law  of  Scot- 
land, the  tenant  in  feu-farm  was  always  viewed  as  being  in  the 
same  predicament  as  the  eraphyteuter. 

The  form  of  completing  the  transaction,  whether  by  a  feu- 
contract  or  by  a  charter  proceeding  on  a  previous  agreement 
or  afterwards  accepted,  cannot  affect  its  real  nature.  The 
charter  here  necessarily  imports  obligations  on  the  part  of  the 
vassal  accepting  it.  Its  terms  are  not  those  of  a  grant  of  a 
proper  beneficiumy  which  are  ''  give,  grants  and  dispone,"  but 
they  are  "  sell^  alienate,  and  dispone,"  and  a  sale  necessarily 
implies  a  counter-obligation  as  to  the  price  or  consideration, 
which  in  a  feu-charter  is  the  obligation  to  pay  an  annual  feu- 
duty.  By  acceptance  of  this  charter,  the  defender  came  under 
this  obHgation,  which  he  cannot  get  quit  of  except  by  mutual 
consent  of  both  parties. 

ARGcifENT  FOB  Plbaded  FOR  THE  DEFENDER. — The  defender  is  not  bound 
either  to  continue  in  possession  of  the  feu  or  to  pay  the  feu- 
duties.  As  vassal  in  a  feu-charter  he  was  entitled  at  common 
law  to  renounce  his  feu  and  give  it  back  with  all  its  benefits  to 
his  superior.  The  feu-charter  does  not  lay  on  him  a  personal 
obligation  to  pay  the  feu-duties,  but  only  binds  him  to  pay  them 
as  the  condition  of  his  retaining  the  feu.  According  to  the 
recognised  and  subsisting  law  of  Scotland,  a  vassal  is  entitled  at 
any  time  to  refute  the  feu  etiam  invito  superiore. 

The  theory  of  the  feudal  law  was  that  all  dispositions  of 
land  fix)m  superiors  to  the  vassals  were  beneficia  or  grants, 
made  for  the  benefit  of  the  vassal.  As  no  one  could  be  forced 
to  retain  what  was  conferred  on  him  for  his  benefit,  it  followed 
that  it  was  within  the  power  of  the  vassal  at  any  time  to  re- 
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nounce  his  feu.     The  original  nature  of  the  feudal  fee  impressed,      Hukter 
according  to  the  feudal  law,  on  every  grant  or  disposition  ex-       Booo. 
ecuted  in  the  proper  feudal  form,  the  character  of  a  benepicium.       i884. 
It  was  not  held  to  create  any  difference  how,  in  regard  to  the 
actual  benefit,  the  fdct  might  stand.     The  bare  relation  of  su- 
perior and  vassal  was  held  to  imply  that  every  grant  from  the 
persona  nobilior,  made  according  to  the  feudal  form,  was  of  the 
natiire  of  a  benefit  to  the  vassal.     Hence  when  the  vassal  no 
longer  chose  to  retain  the  benefit,  he  was  entitled  to  renounce 
it,  and  allow  the  fee  to  revert  to  the  person  from  whom  he  re- 
ceived it     Resigning  the  privilege,  he  threw  off  the  attendant 
obligations. 

Where  no  contract  has  been  entered  into  imposing  personal 
obligations  on  the  party  contracting,  the  effect  of  a  feu-charter 
is  simply  to  constitute  the  relationship  of  superior  and  vassal, 
and  the  obligations  under  the  reddendo  arise  simply  from 
holding  the  subject  and  not  from  any  personal  obligation  in- 
curred by  the  vassal.  In  the  ordinary  case,  undoubtedly,  the 
vassal  has  it  in  his  power  to  put  an  end  to  that  relationship, 
and  to  extinguish  all  future  obUgation,  by  renouncing  his  right. 
There  is,  however,  no  distinction  as  to  this  matter  between  one 
feudal  fee  and  another.  All  are  equally  subject  to  feudal  rules, 
and  our  institutional  writers  make  no  distinction  as  to  the  power 
of  refutation  invito  superiore  between  feus  and  other  fees  ;  while 
as  to  the  case  of  Mamoch,  referred  to  as  an  authority  against 
such  power,  the  decision  was  rested  on  the  personal  obligation 
in  the  missives  which  had  preceded  the  charter,  and  which 
superseded  the  necessity  for  determining  the  question  here 
raised. 

The  case  having  been  submitted  to  the  whole  Court,  Lord  Ophsioms. 
President  Hope,  Lords  Gillies,  Mackenzie,  Medwyn,  Core- 
house,   FULLBRTON,  MONCREIFP,  JEFFREY,   and    COCKBURN    re- 

turned  the  following  Opinion  : — "  We  are  of  opinion  that  the 
defender  is  not  entitled,  in  this  case,  to  refute  or  renounce  his 
feu,  without  the  consent  of  the  superior  ;  and  that  the  action 
brought  by  the  latter,  for  having  it  declared  that  the  feuar  is 
bound  to  make  payment  of  the  feu-duties  in  all  time  coming, 
and  for  payment  of  the  feu-duties  due,  or  to  become  due,  is 
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^^T"      competent  and  well  founded,  both  as  to  its  declaratory  and  itK 
Booo.       petitory  conclusions. 

1884.  "  We  think  that  the  plain  meaning  of  all  the  authorities, 

with  the  single  exception,  perhaps,  of  Lord  Bankton,  is,  that 
the  right  of  refutation  iiivito  domino,  is  competent  only  to  such 
vassals  as  hold  proper  beneficia ;  and  that,  not  merely  the  prin- 
ciple, but  the  words  of  these  authorities,  distinguish  and  exclude 
the  case  of  onerous  feu-holdings,  for  duties  equivalent  to  the 
value,  or  beyond  it. 

"  The  right  of  refutation  is  nowhere  stated  to  be  naturally 
or  necessarily  incidental  to  the  relation  of  superior  and  vassal, 
or  to  be  deducible  from  any  theory  or  system  as  to  the  nature 
of  that  relation.  It  cannot,  therefore,  be  represented  as  being 
technically,  and  upon  principle,  inter  essentialia  of  all  feudal 
holdings,  of  whatever  description.  On  the  contrary,  its  exist- 
ence, in  the  absolute  terms  now  maintained  by  the  defender,  is 
admitted  to  have  been  matter  of  controversy  among  the  feu- 
dists ;  and  that,  not  upon  any  abstract  notion  of  consistency 
with  feudal  principles  (which  could  scarcely  admit  of  question), 
but  upon  broad  and  flexible  views  of  general  justice  and  equity ; 
with  reference  to  which  there  never  could  have  been  any  diffi- 
culty in  a  case  like  the  present. 

"  If  the  doctrine  of  the  defender  receives  no  countenance  from 
the  authority  of  institutional  writers,  it  is  equally  unsupported 
by  the  decisions  of  the  courts  of  law,  and  it  is  undoubtedly  at 
variance  with  the  general  understanding  of  the  country.  It  is 
matter  of  notoriety  that  innumerable  feus  have  been  granted 
within  the  last  thirty  years,  which  have  proved  sources  of  most 
serious  loss  and  embarrassment  to  the  feuars.  But  with  the 
exception  of  the  case  of  Marnoch,  in  1817,  this  is  the  only 
attempt  that  has  been  made  to  get  rid  of  the  burden  by  the 
simple  device  of  renunciation.  It  is  impossible  that  this  easy 
mode  of  relief  should  not  have  been  generally  resorted  to,  had 
it  not  been  the  clear  understanding  of  the  profession  and  the 
country,  that  it  was  not  legally  competent. 

"  If  the  defender  is  not  entitled  to  renounce  his  feu,  of  course 
he  must  comply  with  the  conditions  under  which  he  took  it, 
and  must  consequently  be  liable  for  the  feu-duties.  He  raises 
some  difficulty  on  the  want  of  any  written  obligation  on  his 


EESIQNATION  AD  RBMANENTIAM.  237 

part,  and  on  the  difference  between  the  case  of  a  bilateral  feu-  nuima 
contract,  and  a  mere  fcu-charter  under  the  hand  of  the  superior ;  booo. 
and  it  is  true,  that  one  learned  Judge  rested  his  opinion  in  the  i^^ 
case  of  Mamoch  on  this  distinction.  We  are  not  of  opinion, 
however,  that  it  is  of  any  serious  importance.  When  it  is  once 
settled  that  the  conveyance  is  not  gratuitous,  but  strictly  oner- 
ous, we  think  it  necessarily  follows  that  the  consideration  must 
be  legally  due,  and  may  be  enforced  by  legal  procedure.  There 
is  necessarily  in  all  such  cases  a  clear  binding  contract,  which 
may  be  perfected  as  completely  by  a  written  grant  or  offer  on 
one  side,  followed  by  unequivocal  acceptance,  and  consequent 
delivery  of  the  subject,  and  continued  possession  on  the  other, 
as  if  both  parties  had  bound  themselves  in  writing  ;  and  nothing 
is  more  common  than  instances  of  sale,  location,  and  other 
ordinary  contracts  being  perfected  in  this  manner.  The  form 
of  proceeding  necessary  for  enforcing  the  obligation  may  in- 
deed vary  according  to  the  circumstances,  but  the  substance  is 
always  the  same.  If  there  be  mutual  writings,  with  a  clause 
of  registration,  a  charge  may  be  immediately  given.  If  there 
be  mutual  writings  without  such  a  clause,  an  ordinary  action, 
libelling  on  the  writings,  will  be  required.  And  if  there  be 
writing  only  on  one  side,  with  acceptance  and  delivery  on  the 
other,  the  writing  and  the  facts  must  be  libelled  together  ;  but 
there  can  be  no  more  doubt  of  the  relevancy  and  competency 
of  the  allegiance  in  the  latter  case  than  in  the  former." 

Lord  Balgrat  returned  the  following  Opinion  : — '•  I  consider 
this  case  to  be  of  great  importance  as  a  question  of  law. 

"  The  facts  of  the  case  are  few,  simple,  and  admitted.  It 
humbly  appears  to  me,  that  where  parties  have  thought  fit  to 
carry  their  transactions  into  effect  by  a  certain  legal  form, 
acknowledged  in  the  law,  and  its  nature  and  effects  fixed  and 
established  by  practice  and  undeviating  custom,  a  court  of  law 
has  not  the  power  to  alter  what  the  parties  themselves  have 
agreed  to  adopt.  Intention  or  equitable  considerations  have 
nothing  to  do  with  the  question. 

"  Nothing,  as  is  admitted,  appears  of  the  transaction  between 
the  parties,  but  that  of  a  certain  date  a  proper  and  correct  feu- 
charter  was  granted  of  certain  subjects  by  the  one  party  to  the 
other.     Whether  this  was  the  best  mode  of  carrying  the  trans- 
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HuMTia     action  into  execution  in  all  its  circumstances,  is  a  different 
B^.       matter,  and  with  which  third  parties  have  no  concern. 

"  It  is  admitted  that  no  personal  obligation,  in  point  of  form, 
is  created  between  the  parties,  or  is  ingrafted  on  the  real  right 
executed,  wliich  was  perfectly  competent  to  be  done,  both  in 
point  of  form  and  according  to  established  practice.  There  ia 
no  inconsistency ;  on  the  contrary,  there  is  great  expediency  in 
uniting  personal  obligations  with  the  pure  feudal  grant.  But 
where  that  is  not  done,  each  right,  whether  personal  or  real, 
must  stand  or  fall  upon  its  own  merits.  Parties  have  alone  the 
power  to  frame  their  own  rights,  and  it  is  not  competent  for 
others  to  supply  the  defect. 

"  In  the  present  case,  the  question  is  presented  in  its  simplest 
and  purest  form  ;  and  the  questions  are — 

"  1.  Whether  the  vassal  is  personally  bound  to  hold  the  feu- 
right  etiam  se  invito  ?  Or,  Whether  the  vassal  has  right  to 
refute  it,  etxam  invito  super iore  ? 

"  2.  Supposing  the  vassal  personally  bound  to  hold  the  rights 
is  he  personally  bound  for  the  reddendo  f 

"  With  great  deference  to  the  opinion  of  others,  I  answer  in 
point  of  law, 

"  1.  That  the  vassal  is  not  personally  bound  to  hold  the  feu 
se  invito^  but  may  refute  it,  etiam  invito  superiore. 

"  2.  Supposing  the  vassal  personally  bound  to  hold  the  feu, 
he  is  not  personally  bound  for  the  reddendo. 

"  It  would  be  unnecessary  and  indeed  improper  to  refer  to 
and  quote  the  authorities  already  laid  before  the  Court  by  the 
vassal.  I  certainly  rest  upon  these  authorities.  In  addition  to 
these,  I  would  submit — 

"1.  By  legal  construction  of  the  simple  feu-charter,  the 
tenendas  and  reddendo  are  real  conditions  of  the  feudal  grant, 
and  not  obligations  on  the  vassal  personally.  Grammatically, 
tetiendas  and  reddendo  are  participles ;  and,  logically,  partici- 
ples thus  used  imply  conditions.  The  meaning  is,  *  I  grant  the 
feu  to  the  grantee,  he  holding  it  of  me,  and  paying  so  and  so  to 
me.'  The  words  are  not  '  He  being  hereby  bound,  and  by 
acceptation  hereof,  he  hereby  binds  and  obliges  himself,*  &c. 

"2.  The  simple  feu-charter  does  not  contain  any  counter 
obligation  by  the  vassal,  on  which  any  diligence  against  his 
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[1  or  his  general  estate  can  possibly  be  raised.    The  simple      Huktrb 
larter  is  not  signed  by  bim  at  all.  B<^. 

.  The  law  has  provided  a  variety  of  special  processes  and  ^^^ 
remedies  peculiar  to  the  superior.  But  all  of  these  are 
rt  the  subject  or  the  rents  of  it,  or  the  vassal's  moveables 
B  ground,  or  those  of  the  tenant  on  the  ground.  Not  one 
«e  special  processes  or  legal  remedies  is  against  the  person 
I  vassal  or  against  his  general  estate.  Thus — 1.  The  pro- 
f  poinding  the  gi'ound,  for  taking  the  vassal's  moveables 
e  ground,  or  those  of  his  tenant  on  the  ground.  2.  The 
ss  of  maills  and  duties,  for  taking  the  rents  of  the  subject, 
le  process  of  declarator  of  non-entry,  for  taking  the  sub- 
tself,  if  the  heir  of  the  vassal  deceased  will  not  receive  in- 
ure of  the  subject  instead,  and  in  tenns  of  the  deceased 
Ts  investiture.  4.  The  process  of  declarator  of  tinsel  ob 
olutum  canonem,  for  taking  the  subject  itself,  if  the  vassal  .  ^  j 

lot,  or  does  not  perform  the  reddendo.  In  this  last  case, 
tie  does  the  law  infer  or  imply  a  personal  obligation,  that 
'gone  feu-duties  are  thereby  extinguished  and  sopited. 
^0  these  remedies  may  be  added  the  declarator  of  liferent 
at,  and  the  declarators  of  disclamation  and  of  purpresture, 
1,  although  now  seldom  if  ever  used,  are  still  competent  in 
Now,  all  these  are  special  processes  and  special  remedies 
I  the  law  has  given  to  feudal  superiors  as  such  ;  and  in  not 
f  those  can  the  person  of  the  vassal  be  touched,  nor  aught 
i  unless  it  be  on  the  ground  of  the  feu,  or  be  the  rent  of 
ibject,  or  the  subject  itself  The  superior  may  raise,  no 
,  an  ordinary  action  against  the  vassal,  concluding  against 
►ersonally  for  the  reddendo.  But  this  would  be  merely  a 
;ive  process,  to  try  whether  there  ought  to  be  a  decree 
3t  the  vassal  personally  or  not.  This  is  no  special  process 
nedy  peculiar  to  a  feudal  superior.  Our  feudal  laws  have 
made  mostly  by  feudal  superiors,  and  most  certainly  they 
.  have  provided  a  statutory  remedy  against  the  vassal  per- 
y,  if  the  law  was  that  he,  by  his  acceptance  of  the  feudal 
iture,  was  bound  pereonally  for  the  feudal  reddendo. 
he  Act  20  Geo.  IL,  appointing  horning  against  the  superior 
e  vassals  procuratory  of  resignation,  to  receive  the  re- 
,ory  as  vassal,  and  grant  investiture  to  him  instead  of  the 
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Hdntee  yasgai  resigiier,  implies  that  the  vassal  resigner  is  not  personally 
Booo.  bound  nor  personally  liable  neither  to  hold  the  subject  nor  for 
1834.  the  reddendo.  To  hold  that  the  vassal  resigner  is  bound  to 
hold  the  subject,  and  yet  entitled  to  demand  that  the  superior 
shall  receive  another  vassal  in  the  place  of  him,  the  resigner, 
would  be  to  hold  a  manifest  absurdity ;  and  to  hold  that  the 
superior  is  compellable  by  law  to  liberate  one  party  personally 
bound  to  the  superior,  and  to  receive  another  personal  obligant 
instead  of  the  obligant  hberated,  would  be  to  hold  another 
manifest  absurdity.  The  resigning  vassal  may  be  a  much  more 
solvent  and  a  much  more  eligible  debtor  than  the  substituted 
vassal,  and  a  substitution  of  debtor  for  debtor,  invito  credUore^ 
is  perfectly  unknown  in  the  law. 

"  It  seems  to  be  conceded  that,  in  the  case  of  a  pure  feudal 
beneficium,  the  plea  of  the  defender  is  sound  and  incontrover- 
tible. But  it  is  said  that  here  the  nature  of  the  transaction 
between  the  parties  is  to  be  considered  as  a  mutual  personal 
contract  between  them,  and  that  the  real  heritable  right  here 
occurring  must  be  held  and  interpreted  as  an  emphyteusis,  from 
which  may  arise  personal  obligations  hinc  inde,  which  may  be 
enforced.  But  I  cannot  accede  to  any  such  proposition  or 
transmutation.  The  parties,  the  grantor,  on  the  one  hand,  and 
the  receiver,  on  the  other,  have  adopted  a  form  applicable  to 
the  subject-matter  between  them,  known  in  the  law,  which  is 
attended  and  accompanied  with  certain  legal  effects,  and  that 
form  and  these  consequences  no  person  is  entitled  to  alter  or 
amend.  The  name  adopted,  by  which  the  right  is  altered,  is 
laid  hold  of  for  no  reason  but  to  make  it  the  foundation  of  an 
argument  on  an  assumed  state  of  the  fact. 

"  To  maintain,  in  a  pure  feudal  grant,  where  no  personal  ob- 
ligation has  been  executed  by  the  parties  themselves,  that  not- 
withstanding a  personal  obligation  will  be  implied  according  to 
the  adequacy  or  inadequacy  of  the  feudal  acknowledgment, 
appears  to  me  to  be  contrary  to  all  the  principles  of  the  law  of 
Scotland.  In  this  way  a  simple  and  pure  feu-charter  would  be 
differently  interpreted,  and  different  effects  given  to  it,  accord- 
ing to  the  comparative  value  of  the  reddendo,  and  this  must 
vary  in  different  times ;  as  what  may  be  an  equivalent  at  first 
may,  in  the  progress  of  time,  become  a  mere  elusory  duty. 
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"  If  a  personal  obligation  can  be  enforced  against  the  first      hdotbb 
■vassal,  from  the  naere  acceptance  of  the  grant,  it  must  be  equally       Booo. 
effectual  gainst  all  singular  successors  who  take  the  same  grant,      ~mi. 
and  if  this  be  tbe  law,  all  those  authorities  regarding  what  is 
*  real  and  personal'  may  be  obliterated  from  our  books. 

"  If  the  feudal  character  of  the  right  stamped  on  it  by  the 
parties  is  to  be  altered  by  interpretation,  then  tliat  change  on 
the  nature  of  the  right  must  be  adopted,  and  followed  out  and 
applied  in  all  the  legal  consequences.  And,  therefore,  if  this 
feu-charter  is  to  be  held  as  a  mere  consensual  written  agrec- 
tnent  or  contract,  it  may  be  fairly  asked,  what  are  the  rights  of 
heirs,  widows,  and  creditors  in  such  a  subject  ? 

"  Is  it  possible  to  maintain  that  any  successor  to  the  feu-right 
in  question,  the  vassal  being  infeil,  could  possibly  take  it  up 
without  a  special  service  1 

"Or,  is  it  possible  to  maintain  that  the  subjects  contained  in 
the  feu-charter  would  not  be  affected  by  the  right  of  tcrcc  ? 

"Or,  lastly,  would  it  be  possible  to  maintain  that  any  creditor 
would  be  preferable  on  the  subjects  in  question,  even  although 
lie  was  not  secured  by  infeftnient,  and  that  a  mere  intimated 
issignation  would  be  suflGcient  'i 

"  For  these  reasons,  and  upon  the  authorities  quoted  by  the 
defender,  I  am  humbly  of  opinion  that  the  defender  has  a  right 
lo  be  assoilzied  upon  the  surrender  of  his  feu-right." 

At  the  advising.  Lord  Justice-Clerk  Boyle  observed, — "  I  orcnosi. 
feel  myself  bound  to  concur  with  the  majority.  The  authorities 
Appealed  to  by  the  defender  refer  to  proper  beneficia.  I  see  no 
authority  the  other  way  ;  and  in  my  notes  of  IJaron  Hume's 
Wtures,  I  have  found  a  passage  strongly  applicable  to  the  view 
of  Lord  Balgray  as  to  the  charter  not  being  a  contract.  Tlis 
*ords  are  clear  and  unambiguous,  to  the  effect  that  tlic  cliartcr 
constitutes  a  contract,  giving  a  personal  action  for  payment  of 
fen-duties;  and  he  refers  to  a  case  in  Kilkerraii,  Wallace  y. 
Fergusson,  June  29,  1730.  I  therefore  agree  with  the  ma- 
jority." 
LoEDS  Glenlee  and  Meadowbank  also  concurred. 

The  Court  accordingly  "  Repelled  the  defence  founded  on  the  Judowbt. 

,  .  t  ,    »  Iteo.  16,  1884. 

elaun  to  refute. 
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1.  In  the  case  of  the  Marquis 
OF  Abercorn  v.  Marnocu,  June 
269  1817,  the  defender  wrote  to 
the  pursuer^s  factor,  offering  to 
feu  certain  lots  of  the  lands  of 
Rabbithall,  belonging  to  the  pur- 
suer. The  offer  stated  that  the 
whole  of  the  lots  were  to  be  held 
^'  upon  the  same  conditions  and 
under  the  same  restrictions  as  are 
contained  in  a  feu-charter  by  the 
said  Marquis  in  my  own  favour, 
of  lot  seven  of  Abercorn  Street, 
part  of  the  feus  of  said  Rabbithall.'' 
The  names  of  the  proposed  fcuars 
were  not  annexed.  The  offer 
having  been  agreed  to,  feu-charters 
were  made  out  accordingly,  and 
although  some  were  blank,  in  most 
of  them  names  of  various  parties 
were  inserted  as  feuars,  and  assig- 
nations were  at  the  same  time 
made  from  the  feuars  in  favour  of 
the  defender.  The  defender  paid 
the  feu-duties  for  some  years,  but 
on  his  death,  his  son,  finding  the 
transaction  ruinous,  ceased  to  pay. 
The  Marquis  then  raised  an  action 
against  him  for  implement  of  the 
conditions  in  the  feu-charters. 
These  charters  contained  clauses 
stipulating  the  feu-duty,  and  bind- 
ing the  vassals  to  build  within  a 
certain  period  houses  of  sufficient 
value  to  be  a  full  and  ample  se- 
curity for  the  feu-duty.  They  also 
contained  a  clause,  declaring  that 
on  contravention  the  vassal  should 
forfeit  his  right,  and  the  subject 
should  revert  to  the  superior. 

2.  Lord  Alloway,  Ordinary, 
Found — "  That  the  clause  of  irri- 
tancy was  introduced  in  favour  of 
the  landlord,  and  which  he  may 
exercise  or  not  as  he  inclines,  and 


cannot  prevent  him  from  eni 
by  every  legal  means  the 
ment  of  the  different  con 
contained  in  the  contract  0 
and  found  damages  due,  in  i 
that  in  a  contract  of  feu  tt 
nothing  to  prevent  the  conti 
parties  from  entering  into  s 
tions  and  conditions,  which 
performed  hinc  indej  must  i 
the  party  not  performing 
same  damages  and  conseq 
as  in  a  contract  of  lease,  < 
other  contract  containing  p 
obligations."  On  the  vaa 
claiming,  the  Court  adhere 
the  Faculty  Report  it  is  sti 
"The  Court  considered  tl 
the  interchange  of  the  n 
and  acceptance  of  the  cl 
the  vassal  had  subjected  ] 
in  implement  of  the  con 
stipulated,  as  completely  as  i 
had  been  a  regular  bilateral 
and,  in  consequence,  he  was 
eitherto  implement  the  cone 
or  was  liable  in  damagei 
therefore  was  unnecessary  t 
into  the  question  as  to  the  r 
a  vassal  under  a  proper  feu-( 
to  refute  inmto  superiore. 
Balgray  said, — ^  I  retain  m 
nion,  that  a  vassal  under  a 
feu-charter,  independent  < 
personal  mutual  contract  0 
gation,  can  refute  invito  suj 
without  being  liable  in  dai 
but  that  is  not  the  present 
for  here  mutual  personal 
have  been  created  by  the 
and  shape  of  the  transacti* 
twecn  the  parties.'" 

3.  It  being  now  settled  li 
tlie  vassal  cannot  refute  ] 
invito  superiorey  it  comes  to 
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int  question,  whether  a  su- 
is  bound  to  enter  any  one 
assal  in  whose  favour  the 
vassal  has  resigned,  for 
lie  possession  of  a  feu  is  a 
to  die  vassal  instead  of  an 
ige,  a  third  party  may  be 
I  to  accept  of  a  conveyance 
feu,  although  he  may  be 
to  pay  the  feu-duty  where 
ceeds  the  annual  value  of 
is.  A  superior  cannot  re- 
accept  any  one  as  his  vassal 
ise  favour  a  former  vassal 
igned,  and  no  inquiry  it  is 
t  would  be  allowed  into  the 
stances  of  the  party  offering 
*as  vassal.  Where  there- 
mperior  stipulates  for  a  feu- 
^eater  than  the  annual  value 
lands  feued,  he  ought  to 
himself,  by  taking  an  obli- 
from  the  first  vassal,  bind- 
3,  his  heirs  and  successors, 
the  feu-duty  stipulated,  in 
mt  of  his  disponee  or  any 
lent  vassal  failing  to  do  so. 
iport  and  effect  lof  such  an 
ion  are  now  under  the  con- 


sideration of  the  Court  in  the  case 
of  King's  College,  Aberdeen,  v. 
Lady  James  Hay.  The  point 
will  afterwards  be  more  fully  con- 
sidered under  the  head  of  Ground- 
annuals,  in  regard  to  which  a 
similar  question  has  arisen. 

4.  By  the  Act  10  and  11  Vict, 
cap.  48,  sect.  2,  it  is  enacted,  that 
the  clause  thereby  authorized  for 
resigning  lands,  shall,  in  the  case 
of  conveyances  by  the  vassal  to 
his  superior,  be  held  as  equivalent 
to  a  procuratory  of  resignation  ad 
remanentiam.  By  the  Act  8  and 
9  Vict.  cap.  35,  sect.  8,  it  is  en- 
acted, that  instruments  of  resig- 
nation ad  remanentiamy  shall  be 
written  in  the  same  form  as  at 
present,  but  that  it  shall  be  un- 
necessary for  the  notary  public  to 
adhibit  his  long  doquet  to  such 
instruments.  The  same  Act  also 
enacts,  that  all  resignations  ad  re- 
fnatieiitiain  may  be  accepted  by  the 
superior  himself^  or  on  his  behalf 
by  his  known  agent  at  the  time, 
or  by  any  person  having  a  formal 
commission  for  that  purpose. 
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SECTION  VIL 


IRRITANCY  OF  FEUS. 


An  irritancy  of  a  Feu  ob  non  solutum  canonem  is  not  incurred  if 
facto,  and  may  be  purged  be/ore  Decree  of  Declarator  is  a 
tained, 

LOCKHART  v.  SHIELLS. 

Not.  14, 1770.  By  a  feu-contract  Archibald  Shiells,  the  defender's  firthfl 
Nakrativb.  disponed  to  Thomas  Brown,  his  heirs  and  assignees,  &c.,  seven 
acres  of  land  near  Inveresk,  for  which  Brown  became  bound  t 
pay  the  sum  of  £6,  15s.  lOjd.  of  feu-duty,  doubling  the  saro 
at  the  entry  of  every  heir  or  singular  successor ;  and  it  w» 
also  provided,  "  That  if  two  term's  feu-duty  shall  run  into  tb 
third  unpaid,  then,  and  in  that  case,  the  said  Thomas  Browi 
and  his  foresaids  shall  thereby  ipso  facto  forfeit  their  right  t 
the  subject  above  disponed/' 

Brown  entered  into  possession,  but  fell  very  much  in  arrei 
of  the  feu-duty.  In  1746  there  was  duQ  £l9,  9s.  Id.,  for  whid 
a  bill  was  granted ;  and  in  1755,  when  Brown  died,  nine  year 
feu-duty  was  unpaid.  Brown  left  three  daughters,  Mary,  Mai 
garet,  and  Jean.  The  two  eldest  were  married  and  left  home 
Jean,  the  youngest,  continued  in  possession  of  the  feu  till  th 
year  1 759,  when  she  granted  a  conveyance  of  what  right  ab 
had  to  the  defender,  who  entered  into  possession  of  the  whol 
subject. 
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The  defender  also  charged  the  two  eldest  sisters  and  their    Lockhart 
usbands  to  enter  themselves  heirs  to  their  father,  and,  on  the     Suiklm. 
0th  December  1758,  took  decree  in  absence,  and  thereafter      "ittoT 
btained  a  decree  of  adjudication  of  the  subject. 

In  the  year  1767,  a  demand  was  made  upon  the  defender  by 
Jexander  Kerr,  who  had  obtained  a  disposition  from  Mary 
nd  Margaret  Brown,  the  two  eldest  sisters ;  and  Kerr  having 
hereafter  conveyed  his  right  to  the  pursuer,  he  brought  an 
ujtion  against  the  defender,  concluding  for  reduction  of  the 
lecree  of  adjudication,  and  that  he  should  be  decerned  to  cede 
iie  possession  to  the  pursuer,  and  account  to  him  for  his  bygone 
intromissions  with  the  rents  and  profits  of  the  subjects. 

In  support  of  his  action,  the  pursuer  stated  several  objections 
to  the  decree  of  constitution  and  of  adjudication. 

The  defender,  on  the  other  hand,  maintained  that,  indepen- 
dently of  his  collateral  right  of  adjudication,  he  was  entitled  to 
flw  absolute  property  of  the  subject,  the  feu-right  having  been 
forfeited  to  his  father  and  to  himself  as  representing  him  ob  non 
9(iklum  canonem. 

Pleaded  fob  the  Pursuer. — Forfeitures  and  irritancies  are  ABauinEHT  »om 
not  now  the  favourites  of  the  law.  Conventional  penalties  of 
wery  kind  are  subject  to  modification  and  restriction  to  answer 
■erely  the  end  proposed,  an  indemnification  or  security  to  the 
l*rty  for  performance  of  those  articles  to  which  the  penalties 
^we  annexed.  It  is  upon  this  principle  that  penalties  in  bonds 
rf  borrowed  money,  however  strongly  secured  by  the  conven- 
tion of  parties,  are  restricted  to  the  real  expenses  debursed. 
Irritancies  in  tailzies  are  also  allowed  to  be  purged,  before  de- 
cree of  declarator  is  obtained.  The  same  principle  operates 
•8  to  irritancies  or  forfeitures  of  feu-rights ;  it  being  an  uni- 
▼«m1  rule,  that  a  declarator  is  necessary  to  close  the  right, 
ttd  that,  before  such  action  is  obtained,  the  contravention 
Bttj  be  purified. 

This  is  admitted  by  Lord  Stair  in  the  passage  referred  to,  b. 
^  1 18,  8.  3,  and  the  distinction  he  makes  betwixt  rights  merely 
mtoitous  and  onerous  contracts,  may  safely  be  admitted,  as  it 
}iild  never  apply  to  the  present  question.  The  irritancy  in- 
ured here  is  said,  indeed,  not  to  be  of  a  penal  nature  :  but 
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LooKHABT    the  very  reverse  is  the  fact.     For,  allowing  it  to  be  a  moot 

SmBLLg.     point,  whether  any  or  what  price  was  paid  for  the  original 

1770.       purchase,  the  agreement  at  any  rate  was  not  gratuitous,  but  an 

onerous  mutual  contract.     The  subject  had  also  been  greatlj 

improved,  so  that  the  forfeiture  of  that  right,  for  a  neglect  to 

pay  two  terms'  feu-duty,  was  highly  penal. 

The  distinction  maintained  between  legal  and  conventional 
irritancies  is  neither  solid  nor  applicable  to  the  present  question. 
The  Statute  1597,  c.  250,  admitted  no  such  distinction,  bnt 
made  the  case,  by  the  provision  of  law,  equivalent  to  the  ex- 
press provision  in  the  charter.     Lord  Stair,  b.  1,  t.  13,  s.  14, 
and  b.  4,  t.  20,  s.  36,  lays  it  down  as  fixed  law  that  thougk 
the  convention  of  parties  might  provide  an  ipso  jure  irritancy, 
a  declarator  was  still  necessary,  because  that  being  matter  rf 
fact,  must  be  proved.     That  it  was  optional  to  the  party  in 
whose  favour  the  irritancy  was  provided  to  take  advantage  of  ib 
was  undoubted  ;  but  if  he  was  to  do  so,  it  must  be  by  declarator* 
which  operating  only  from  the  time  of  the  decreet,  of  coursd 
admitted  the  failure  to  be  purged  by  actual  payment.     Th© 
passage  in  Erskine,  b.  2,  t.  8,  s.  14,  which  seemed  to  fevouT 
that  distinction,  supposed  the  case  of  a  declarator  actually 
brought  into  Court,  for  declaring  the  irritancy  already  incurred^ 
and  time  demanded  for  purging  ;  which  was  perfectly  differen.'i 
from  the  present  question,  whore  no  such  declarator  had  ev^« 
been  attempted.     And  though,  in  the  more  early  periods  of  th^ 
law,  such  a  distinction  in  one  or  two  cases  had  been  alloweA^ 
it  had  afterwards  been  departed  from,  and  the  privilege  o^ 
purging  allowed,  even  after  declarator  had  been  brought  int^^ 
Court,  sometimes  by  payment  at  the  bar,  at  othentimes  by  ia— 
dulging  a  reasonable  delay. 

The  plea  stated,  that  by  deserting  the  possession,  there  wa^ 
a  renunciation  of  the  right  rebus  ipsis  et  fckctisy  which  super- 
seded the  necessity  of  a  declarator  ;  and  the  case  referred  to  in 
support  of  that  doctrine,  Taylor  v.  Sir  William  Maxwell,  bad  no 
analogy  to  the  point  in  dispute.  Though  a  landlord  should  be 
entitled,  upon  the  possession  being  deserted  by  the  tenant,  to 
enter  brevi  manuy  no  other  mode  being  left  of  recovering  the 
stipulated  rent,  it  did  not  follow  that  the  same  rule  would  hold 
in  the  case  of  a  superior  and  his  vassal.    The  feu-rijght  stood 
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vetj  different  footing.     The  lands  were  the  property  of    ^''^^** 

Gissal,  not  of  the  superior  ;  so  that  his  deserting  the  pos-      Snima. 

n  of  his  own  property,  could  never  return  the  same  to  the       1770. 

ior,  and  whatever  claims  he  might  have  against  the  lands, 
only  be  recovered  by  prosecution  in  the  due  course  of 
The  other  case,  founded  on  in  1 763,  Henderson  v.  Purdie, 

authority  in  the  present  instance,  was  still  less  applicable. 

rritancy  in  that  case  had  not  only  taken  place  in  the  hus- 

3  lifetime,  but  the  forfeiture  of  the  right  had  been  fully 

ained  by  a  proper  decreet  and  declarator. 

BADED  FOR  THE  DEFENDER. — It   is  founded  in   rcaSOn   that  argument  foe 

Defbndib. 

ntracts  should  be  regulated  by  the  agreement  of  parties. 
e  therefore  a  feu-right  is  granted,  under  the  express 
tion  that  it  should  be  forfeited  ipso  jure  without  de- 
»r  in  case  two  years'  feu-duty  should  remain  unpaid, 
is  no  reason  why  that  condition  should  not  strictly  take 

6  Statute  1597,  c.  250,  which  established  the  legal  irri- 
'  of  feus,  made  no  distinction,  but  declared  in  express 
I  that  the  right  should  be  lost ;  and  though  a  distinction 
)een  received  between  the  effect  of  legal  and  conventional 
ncies,  the  first  being  purgeable  at  the  bar  before  decreet 
clarator,  yet  the  latter  being  regulated  by  the  convention 
agreement  of  parties,  to  which  the  law  gave  full  effect, 
ited  ipso  jure  without  declarator. 

lere  is  no  material  distinction  in  the  present  case  from 
of  a  lease  for  a  long  endurance,  in  which  a  conventional 
Qcy  is  not  purgeable.  The  only  obligation  the  vassal 
under  was  to  pay  a  yearly  feu-duty,  adequate  to  the 
il  value  of  his  possession  ;  so  that  though  equity  might 
)ose  in  allowing  an  irritancy  to  be  purged  where  it  was 
itantly  penal,  there  was  no  room  for  such  interposition  in 
resent  case ;  where,  by  declaring  the  irritancy,  the  vassal 
ied  nothing,  but  returned  the  fee  to  the  superior  upon  the 
terms  he  had  received  it. 

B  pursuer's  argument,  that  though  the  convention  of  parties 
,  provide  an  ipso  jure  irritancy,  yet  a  declarator  was  neces- 
in  order  to  give  it  effect,  proceeds  on  not  duly  consider- 
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LocKHABT    iiig  the  nature  of  the  right.     The  necessity  of  a  declarator 

S111ELL8.     could  iiot  aid  that  argument,  unless  it  could  at  the  same  time 

-pzr       be  maintained,  that  whenever  a  declarator  was  necessary,  it 

was  competent  to  purge  in  the  course  of  it ;  the  contrary  of 

which  was  admitted  with  regard  to  the  irritancy  of  a  tack, 

which  is  determined  upon  the  convention  of  parties  alone. 

The  necessity  of  a  declarator  in  cases  of  this  nature  is 
founded  on  the  principle  of  law,  nemo  jus  sibi  dicere  potest  The 
superior  or  proprietor  is  not  entitled  brevi  manu  to  turn  the 
vassal  out  of  possession  ;  so  that  when  a  surrender  was  re- 
fused, it  became  necessary  to  have  recourse  to  a  Court  of  lav. 
It  could  not  from  thence  follow,  that  the  right  of  the  superior 
was  only  created  by  the  decreet  of  declarator  ;  on  the  contrary, 
the  decreet  only  declared  the  right  that  was  ab  ante  existing, 
and  obliged  the  vassal  to  submit  to  it. 

However  necessary  a  declarator  might  be,  where  the  vassal 
continued  in  possession  after  the  irritancy  was  incurred,  yet 
when  the  vassal  after  that  made  a  voluntary  surrender  of  hiB 
right  to  the  superior,  or  where  he  deserted  the  subjects,  and 
allowed  the  superior  to  enter  to  the  peaceable  possession,  n(J 
declarator  is  necessary.  The  deserting  of  the  possession  was 
a  renunciation  of  the  right  rebus  ipsis  et  factis ;  and  after  th^ 
superior  had  got  full  possession  of  the  subject,  a  declarator  ot- 
irritancy  would  be  an  idle  form. 

This  was  precisely  what  had  occurred  in  the  present  case  ; 
and  the  principle  was  supported  by  the  case  of  Taylor  v.  Sir" 
WiUiam    Maxwell,  decided   November  28,    1728;    and  in  » 
still  later  case,  1763,  Henderson  t^  Purdie,  the  vassal  having 
deserted,  and  the  superior  having  assumed  the  possession,  wa^ 
found  sufficient  to  bar  the  wife  of  the  vassal's  interest,  who  had 
a  liferent  infeftment  in  the  feu,  though  no  declarator  had  beea 
obtained  voiding  her  right. 
Interlocutor  of     The  Lord  Ordinary  pronounced  the  following  Interlocutor  : — 
r  iiiary.  ^^  g^gj-^^jj^g  ^j^^  Tcasons  of  rcductiou  of  the  decreet  of  adjudica- 
tion at  the  instance  of  the  said  Archibald  Shiells  against  Mary, 
Margaret,  and  Jean  Brown,  produced,  void  and  null ;  and  re- 
duces, decerns,  and  declares  accordingly ;  repels  the  defences 
pleaded  by  the  said  Archibald  Shiells,  that  the  feu-contract  is 
void  ob  nan  solutum  canonem ;  finds  that  Archibald  Shiells,  de- 
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fender,  is  liable  to  account  for  the  rents  of  the  lands  contained    Lockhabt 
in  the  said  feu-contract.'^  Shixlls. 

1770. 

The  defender  having  reclaimed,  the  Court  "  Adhered,*'  and  Judgment.^ 
on  advising  another  reclaiming  petition  with  answers,  the  same 
judgment  was  pronounced. 


An  Irritanjcy  of  a  Feu,  ob  non  solutum  canonem,  cannot  he  purged 
after  decree  of  DeclarcUor  has  been  obtained  in  foro  contensioso. 

BELLENDEN  v.   THE  DUKE  OP  ARGYLE. 

The  Pursuer  held  certain  lands  in  feu  of  the  Duke  of  Argyle.  July  6, 1772. 
Having  failed  to  make  payment  of  the  feu-duties  during  five  narbauvb. 
years,  the  Duke  raised  against  him  a  process  of  declarator  of 
irritancy.     The  charter  under  which  the  pursuer  held  the  lands 
contained  no  irritant  clause,  and  the  action  of  declarator  was 
laid  on  the  Act  1597,  cap.  250,  which  enacts, — "That  in  case 
il  shall  happen,  in  time  coming,  any  vassal  or  feuar  holding 
lands  in  feu-farm  of  us,  or  any  other  superior,  immediately  in 
feu-farm,  to  failzie  in  making  payment  of  his  feu-duty,  by  the 
Bpace  of  two  years  hail  and  together,  that  they  shall  amit  and 
tyne  their  said  feu  of  their  said  lands,  conform  to  the  civil  and 
canon  law,  sicklike,  and  in  the  same  manner,  as  if  a  clause 
UTitant  were  specially  engrossed  and  inserted  in  the  said  infeft- 
inents  of  feu-farm." 

At  the  first  calling  of  the  cause,  decree  in  absence  was  pro- 

W)unced,  in  terms  of  the  libel.     A  representation  was  then 

given  in,  stating  that  the  defender  was  willing  to  pay  the  feu- 

dnties  claimed,  but  claiming  allowance  for  damage  done  to  the 

surface  of  his  land  in  working  the  coal  which  had  been  reserved 

by  the  superior,  and  praying  that  the  Lord  Ordinary  would 

recall  the  decree  in  absence,  and  allow  the  defender  to  be  heard. 

The  decree  in  absence  was  accordingly  recalled,  and  parties 

were  ordained  to  be  ready  to  debate. 

The  defender  having  failed  to  appear  at  the  debate,  decree 
ID  absence  was  a  second  time  pronounced  against  him. 
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Bellendim 
Arotlk. 


1772. 


Lord  Ordin- 
ary's Inter- 
locutor. 


An  action  of  reduction  of  this  decree  was  afterwards  brought 
by  the  defender,  in  the  course  of  which  he  made  oflFer  of  fiiD 
payment  of  the  arrears  of  feu-duties,  with  interest  upon  inter- 
est, and  whatever  else  should  be  necessary  for  affording  com- 
plete indemnification  to  the  superior.  He  also  urged  the 
hardship  of  his  property,  estimated  at  £3000  sterling,  beiog 
forfeited,  on  account  of  a  demand  comparatively  so  trifling,  and 
which,  to  the  utmost  limits  of  justice,  he  was  ready  to  satisfy; 
the  political  circumstances  which  gave  occasion  to  the  ancient 
enactment  having  now  undergone  a  thorough  change. 

Lord  Dreghorn,  Ordinary,  pronounced  the  following  Inter- 
locutor,— '^  In  respect  the  decree  having  been  obtained  in  foro 
contensioso,  repels  the  reasons  of  Keduction.'* 


Judgment. 
July  6, 1772. 


On  advising  a  reclaiming  petition,  with  answers,  the  Court 
"Adhered."  In  Faculty  Report  it  is  stated, — "  The  Court  consi- 
dering the  Statute  in  question  as  still  in  force,  and  that  though 
irritancies  such  as  the  present  might  be  purged  at  the  bar,  this 
opportunity  had  been  here  neglected,  and  could  not  be  renewed, 
found  themselves  under  the  necessity  of  assoilzieing  from  th© 
reduction,  as  the  Lord  Ordinary  had  done ;  but  not  withoufc 
expressing  regret  that  it  was  not  in  the  power  of  the  Court  Up 
give  relief  to  the  pursuer." 

On  advising  a  second  reclaiming  petition,  with  answers,  th^ 
same  judgment  was  pronounced. 


1.  A  superior  cannot  pursue  a 
declarator  of  irritancy  ob  non  so- 
luiwn  canonerriy  and  at  the  same 
time  pursue  for  arrears  of  feu- 
duties.  This  rule  of  law  was  deter- 
mined in  the  case  of  M^Vicar  tj. 
Cochrane,  July  14,  1748.  On 
the  Session  Papers  Lord  Kilker- 
ran  states,  that  this  case  was  "  re- 
mitted to  the  Lord  Ordinary,  on 
the  suggestion  of  the  Bench  that 
tlie  superior  could  not  pursue  for 


bygone  feu-duties,  and  also  for  de- 
clarator of  irritancy,  but  that  he 
behoved  to   be  content  with  the 
one  or  other  " — MS,  Notes^  KUker- 
rarCs  Session  Papers,    In  the  case 
of  the  Magistrates  of  Edin- 
burgh,  May  16,   1834,   Lord 
FuLLERTON,  Ordinary,  observed, 
— "  There  are  here  two  questions, 
the  one  involving  the  competency 
of  the  superior's  claim  for  bygone 
feu-duties,  after  taking  decree  of 
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Eitor  of  irritancy  ob  non  «o* 
canonem ;  ftnd  the  other  re- 
g   the  superior's  right    to 

afltef  that  declarator,  the 
sition  on  an  entry  formerly 
by  the  vassal.  It  rather  ap* 
to  the  Lord  Ordinary,  that 
rer  difficulties  the  first  ques- 
light  at  one  time  have  pre- 
J  it  must  now  be  held  to  be 
by  the  decision  in  the  case 
^icar  V.  Cochrane  and  Kerr, 
th  July  1748.  (Morrison, 
5.)  The  report  by  Lord 
rran  gives  no  detail,  and  is, 
at  respect,  unsatisfactory. 
le  case  is  reported  as  posi- 
determining  that  ^  a  superior 
t  pursue  both  for  payment 
^ne  feu-^uties  and  a  decla- 
of  irritancy  ob  non  solutum 
rnij  bat  must  be  content  with 
ine  or  the  other.'  And  it 
I  to  follow,  a  fortiori^  that  a 
ior  who,  as  in  the  present 
has  actually  taken  decree  of 
rator  of  irritancy,  must  be 
nt  with  that  remedy,  and 
)t  afterwards  pursue  for  the 
ne  feu-duties.  Accordingly, 
lecision  is  generally  referred 
institutional  writers,  as  fixing 
oint,  and  the  principle  seems 
\  taken  for  granted  in  some 
cases.  In  the  case  of  Bel- 
n  «.  The  Duke  of  Argyle, 
ittempt    was    unsuccessfully 

to  reduce  a  decree  of  de- 
tor  of  irritancy  after  extract, 
ursuer  of  the  reduction  ten- 
g  at  the  bar  payment  of  the 
ie  feu-duties.  It  is  clear 
he  attempt,  and  in  particular 
mder  of  payment,  must  have 
absurd,  if  it  could  have  been 


supposed  that,  even  after  decree, 
the  bygone  feu-duties  were  legally 
exigible  by  the  superior.  And  in 
another  unreported  case.  Viscount 
Stormonth  t?.  Bell  of  Whitson- 
hill,  referred  to  in  the  report  of 
Bellenden  v.  The  Duke  of  Argyle, 
it  seems  to  have  been  assumed, 
that  the  superior's  claim  for  the 
bygone  feu-duties  was  inconsistent 
with  his  holding  by  the  decree 
of  declarator.  As  the  question  is 
one,  however,  of  great  importance 
in  practice — as  the  report  of  the 
only  decision  upon  the  point  is 
not  quite  satisfactory,  and  as  the 
authority  of  that  report  is  ques- 
tioned by  the  objector,  upon 
grounds  entitled  to  consideration, 
the  Lord  Ordinary  has  thought  it 
advisable  to  bring  the  question 
under  the  notice  of  the  Court.^ 

2.  Lord  Balgray  observed, — 
"I  had  persuaded  myself  that  there 
were  some  points  fixed  and  settled 
in  the  law  of  Scotland  beyond  the 
power  of  challenge.  But  I  find  I 
have  been  mistaken,  at  least  as  to 
one  of  these,  for  the  question  is 
now  raised,  whether  a  superior, 
who  has  taken  a  declarator  of  tinsel 
of  the  feo,  can  also  demand  arrears 
of  feu-duty  from  the  vassal.  It 
was  the  opinion  of  Lord  Justice- 
Clerk  Miller  that  he  could  not. 
I  have  heard  Lord  Justice-Clerk 
Braxfield  and  Lord  Justice-Clerk 
Rae  confirm  that  opinion  ;  and 
after  these  authorities,  especially 
the  first,  who  was  one  of  our  great- 
est feudal  lawyers  in  modern  times, 
I  am  not  disposed  to  treat  the  mat- 
ter as  an  open  question,  or  one 
upon  which  the  law  admits  of 
change.     This  right  of  forfeiture 
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does  not  arise  properly  from  the 
nature  of  the  contract  of  feu,  but 
is  founded  on  the  Act  1597,  which 
is  accordingly  libelled  on.  So  soon 
as  the  decree  of  declarator  is  ex- 
tracted, the  feu  is  gone,  and  of 
course  the  superiority  is  equally 
annihilated.  How  can  a  claim  for 
feu-duties  remain  after  this  ?  The 
poinding  of  the  ground  is  the  most 
regular  and  appropriate  method  of 
recovering  arrears  of  feu-duties; 
but  I  should  wish  to  know  how  a 
superior  is  to  recur  to  that  remedy 
after  a  declarator  of  tinsel  has 
brought  the  feu  to  an  end.  Such 
a  declarator  is  just  an  irredeemable 
adjudication  of  the  feu  in  favour  of 
the  superior,  as  appears  from  the 
case  of  Bellenden,  where  it  was 
held,  that  after  extract  of  the  de- 
cree, the  forfeiture  could  not  be 
rescinded,  even  by  payment  of  the 
whole  arrears  of  feu-duty  which 


were  there  rendered.  Ind< 
case  is  a  strong  illustratio 
doctrine,  that  a  superior 
both  forfeit  the  feu  and  c 
rears  of  feu-duties.  The 
there  shown  to  be  of  incon 
greater  value  than  the  ai 
feu-duty,  and  the  vassal  1 
the  whole  arrears  and 
The  superior  was  found  er 
refuse  these,  which  most  d 
implied  that  his  acceptance 
would  have  inferred  the  rei 
of  the  feu ;  for  indeed  the 
could  have  otherwise  had 
to  refuse  them.  But  th 
would  not  allow  the  deer 
opened  up,  and  held,  that 
stood  as  an  irredeemable  a 
tion  in  favour  of  the  sup^ 
am  clearly  of  opinion,  t 
claim  made  by  the  Magist 
the  arrears  of  feu-dutv  L 
able." 
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SECTIOi\  I. 

PRECEPT   OF  CLARE  CONSTAT. 

-^  J^recept  o/*  Clare  Constat  can  be  granted  only  to  the  imviediate  Heir 
of  the  Investiture^  and  if  granted  to  the  immediate  Heir  in  Lifei'ent, 
and  to  his  eldest  Son  in  fee,  t/ie  Infeflment  taken  in  these  terms  is 
null  as  to  the  latter. 

I.— LANDALE  v.  LANDALE. 

The  lands  of  Little  Balcarrie,  or  Burns,  were  held  ward  of  Jimei2,i762. 
the  family  of  Gibson  of  Durie.     In  1667,  Andrew  Landale  (1)    namativi. 
vas  infeft  upon  a  charter  in  favour  of  himself,  and  the  heirs  of 
liis  marriage  with  Anne  Brown,  his  spouse,  whom  faiUng,  to  his 
other  heirs  and  assignees.     He  afterwards,  in  1686,  executed  a 
^sposition  containing  procuratory  and  precept  in  favour  of  his 
eldest  son,  David  Landale.     No  infeftment  was  expede  upon 
this  title,  but  on  his  father's  death  David  possessed  the  lands  on 
apparency,  till  the  year  1719,  when  a  transaction  was  entered 
into  between  him  and  the  superior,  whereby  it  was  agreed  to 
change  the  holding  from  ward  to  feu.     In  pursuance  of  this 
agreement  a  charter  was  granted  in  1719,  narrating — That  the 
lands  were  formerly  held  by  Andrew  Landale,  and  his  prede- 
cessors, of  the  grantor  and  his  predecessors,  by  the  service  of 
ward  and  relief;  but  that  it  being  agi-eed,  for  a  certain  sum 
of  money  instantly  paid,  and  for  a  feu-duty  aftermentioned, 
betwixt  the  granter  and  David  Landale,  eldest  son  of  the  said 
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Landalb     Andrew  Landale,  and  also,  as  having  right  to  the  foresaid  lands, 
Landali.     from  his  said  father,  by  disposition  of  date  3d  September  1686, 
1752.       tl^^-t  the  holding  of  the  lands  should  be  changed  from  ward  to 
feu,  therefore  he  grants  of  new  the  said  lands  to  the  said  David 
Landale  in  liferent,  and  to  Andrew  Landale,  his  eldest  son,  bis 
heirs  and  assignees  in  fee,  reserving  to  David,  the  father,  the 
power  to  alter.     Upon  this  charter  sasine  followed  in  favour  of 
David  in  liferent,  and  of  his  son  Andrew  in  fee,  the  sasine 
bearing  that  David,  the  father,  appeared  personally,  holding  in 
his  hand  the  precept  contained  in  the  above  charter.     David 
had  issue  of  his  first  marriage,  the  said  Andrew  (2),  and  two 
daughters,  Anne  and  Margaret,  the  pursuers ;  and  of  a  second 
marriage  he  had  issue,  Thomas,  the  defender.     In  1 726  An- 
drew (2)  conveyed  the  lands  to  his  two  sisters,  reserving  his 
own  liferent.     He  predeceased  his  father  David,  who  continued 
to  possess  the  lands  by  virtue  of  his  reserved  liferent  in  the 
charter  1719.     On  David's  death  Thomas  obtained  possession 
of  the  lands,  whereupon  Anne  and  Margaret,  the  daughters  by 
the  first  marriage,  brought  an  action  of  removing  against  him, 
in  virtue  of  their  brother  Andrew^s  disposition  in  their  favour. 
Thomas  defended  himself  on  the  ground  that  the  infeflmenl 
of  Andrew  (2)  was  null  and  void,  and  that  he  himself  hac 
therefore  right  to  the  lands,  as  being  the  heir  of  the  investitun 
1667. 


Pursuers. 


Argument  FOR         PLEADED  FOR  THE  PURSUEUS.— The  first  QUOStion   at  isSUe  is 

Whether  the  infeftment  1719  was  eflFectual  in  law  to  settle  thi 
liferent  upon  David,  and  the  fee  upon  Andrew,  his  son,  <M 
whether  it  was  strictly  necessary  to  take  a  precept  of  clare  con^ 
sfdty  or  a  charter  of  resignation  ?  A  right  of  property  in  th( 
vassal  is  not  an  original  notion  in  the  feudal  law.  Lands  wen 
originally  given  to  the  vassal  in  place  of  wages,  and  his  right  U 
the  lands  depended  upon  the  precarious  title  of  being  a  vassa 
or  servant.  Both  the  service  and  the  wages,  f,^.,  the  posses 
sion  of  the  land,  depended  entirely  upon  the  will  of  the  maste 
or  superior.  The  contract  was  first  extended  for  the  vassal' 
life,  and  by  degrees  to  his  heirs,  so  that,  when  the  vassal  died 
his  heir  was  taken  in  to  serve  in  his  place,  and  was  consequentl; 
entitled  to  his  feu.     Long  possession  in  the  same  fiuuily  intro 
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duced  a  sort  of  notion  of  property  in  the  vassal,  which  got  the     Landam 
name  of  dominium  utile.     Lawyers  were  forced  to  compromise     Lamdaul 
the  matter.     They  could  not  deprive  the  superior  of  the  direct       1752. 
property  of  the  land^  which  was  undoubtedly  his.     At  the  same 
time,  it  could  not  be  maintained  that  the  same  subject  could  at 
once  belong  to  two  different  persons.     A  new  name  was  there- 
fore invented  for  the  vassal's  interest  in  the  subject.     It  was 
called  dominium  utHe,  and  properly  enough  so,  for  the  master  or 
superior's  property  was  gradually  worn  away  to  a  shadow,  and 
the  vassal  was  understood  to  have  all  the  substantial  interest 
But  though  the  substantial  part  of  the  property  has  been  trans- 
ferred from  the  superior  to  the  vassal,  yet  the  ancient  form  of 
making  up  titles,  especially  in  the  transmission  of  feus  to  the 
heir,  remains  unaltered.     This  form  is  adjusted  on  the  supposi- 
tion that  the  superior  is  the  proprietor,  and  not  the  vassal. 
When  a  vassal  dies,  his  interest  in  the  subject  dies  with  him. 
The  possession  returns  to  the  superior,  but  he  is  bound  to  re- 
ceive the  heir  as  his  servant  or  vassal,  in  place  of  the  defunct, 
vhich  was  first  introduced  by  compact,  and  afterwards  came  to 
be  understood  as  a  privilege  of  all  feudal  holdings.     The  heir 
applies  to  the  superior  for  possession,  which  the  superior  gives 
orders  to  be  delivered  to  him.     This  is  termed  in  law  Renova- 
Ko  Pbudi.     All  the  solemnity  necessary  was,  that  the  superior 
should  grant  a  precept  to  his  bailie,  to  introduce  the  heir  into 
possession  of  his  predecessor's  feu,  which,  from  the  first  words  of 
%  is  called  a  precept  of  clare  constat.     According  to  this  form, 
the  vassal's  property  dies  with  himself.     The  possession  returns 
to  the  superior,  and  it  is  the  superior  who  delivers  the  posses- 
sion to  the  heir,  who  thus  derives  his  right  immediately  from 
the  superior,  by  what  is  called  a  renovatio  feudiy  and  not  from 
his  defimct  predecessor. 

The  charter  1719  was  equivalent  to  a  precept  of  clare  con- 

9taL    David  is  declared  to  be  the  eldest  lawful  son  of  Andrew 

(1)  the  former  vassal.     The  lands  are  of  new  disponed  to  him 

in  that  quality,  and  a  precept  is  granted  for  infefling  him. 

Here  are  all  the  requisites  of  a  precept  of  clare  constat,  and  it 

can  never  be  the  worse  that  it  contains  also  a  novodamus,     A 

precept  of  clare  constai  derives  its  validity  from  that  principle  ; 

but  tiie  precise  words  of  a  precept  are  by  no  practice  made 
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Lahdau  necessary  ;  and  it  must  be  siiflScient  for  transmitting  property 
Lavdals.  from  the  dead  to  the  living,  that  the  superior,  understood  to 
1762.  be  proprietor,  makes  a  conveyance  cuicunque^  with  the  consent 
of  the  apparent  heir,  the  only  person  for  whose  interest  it  can 
be  to  put  a  negative  upon  such  conveyance.  The  necessity  of 
a  resignation  holds  only  in  transmissions  inter  vivos^  because 
the  vassal  infeft  is  understood  to  be  proprietor,  and  cannot  be 
divested  of  the  property  without  a  formal  deed,  unless  by  death, 
which  has  the  effect  of  reinvesting  the  superior,  and  consequently 
of  making  a  conveyance  of  the  property  by  him  eflFectual,  if  it 
be  granted  with  the  consent  of  the  apparent  heir. 

The  second  question  raised  is,  Whether  the  charter  1719, 
supposing  it  to  be  informal,  may  not  at  least  have  the  effect  of 
conveying  to  Andrew  (2)  the  personal  right  to  the  disposition 
1686,  which  was  in  David  ? 

As  the  charter  1719  specially  narrates  the  disposition  to 
David  in  the  year  1686,  containing  procuratory  and  precept,  it 
is  evident  that  the  parties  had  that  deed  in  view  when  that 
charter  was  granted  to  David  in  liferent,  and  to  Andrew  his 
son  in  fee.  Therefore,  although  it  should  be  found  that  Dune 
had  no  title  to  grant  the  charter  1719,  yet  as  it  was  granted 
with  consent  of  David,  it  must  be  effectual  quoad  all  right  that 
was  in  David,  that  is,  quoad  the  disposition  with  procuratory 
and  precept,  and  this  without  an  actual  written  consent ;  for 
the  legal  effect  of  consent  depends  not  upon  any  overt  act,  but 
upon  the  act  of  the  mind.  If  this  act  of  the  mind  be  proved 
to  the  conviction  of  the  Judge,  it  matters  not  whether  it  was 
expressed  in  words  or  rebus  et  factis. 

It  is  true,  indeed,  that  writing  is  required  to  an  actual  con- 
veyance of  lands  or  bonds.  Yet  no  argument  can  from  thence 
be  drawn  to  this  case  of  a  naked  consent ;  a  naked  consent  not 
being  equivalent  to  a  conveyance,  although  it  may  be  the  foun- 
dation of  an  action  to  convey. 

However,  this  consent  of  David,  rebus  et  fastis,  must  be  suflfi- 
cient  to  validate  the  charter  1719  in  favour  of  Andrew  ;  for  a 
disposition  of  lands,  a  non  domino,  is  good  against  every  one  but 
the  real  proprietor,  and  with  his  consent  against  him  also. 
Now,  granting  that  Durie  had  no  power  to  give  the  charter  1719, 
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jt  David  was  the  only  person  who  could  dispute  its  validity,  i^^ndalr 
id  he  consented  to  it.  The  deed  is  therefore  good  in  law  Landalk. 
id  secured  from  all  further  question.  1752. 

But,  separaiim^  granting  a  consent  in  writing  to  be  necessary, 
ich  consent  was  given  in  this  case  ;  for  the  charter  1719  bears, 
lat  David  consented  to  the  change  made  in  the  holding  from 
^ard  to  feu  ;  and  this  implies  that  David  consented  also  that 
is  son  Andrew  should  be  taken  into  the  right.  Nor  is  it  any 
Ejection  to  this,  that  the  deed  was  not  subscribed  by  David ;  for 
f  a  written  consent  be  necessary,  it  is  sufficient  that  it  be  testi- 
ied  by  the  deed  to  which  it  is  adhibited,  although  the  deed  be  of 
I  nature  which  requires  not  the  subscription  of  the  consenter. 

Pleaded  for  the  Defender. — The  transmission  of  the  pro-  abgcment  foe 
perty  of  land,  either  by  grants  inter  vivos  or  from  the  dead  to 
the  living,  has  received  certain  established  forms  which  cannot 
be  varied  at  the  caprice  of  parties.  If  these  are  followed  out, 
the  right  of  property  will  be  established  or  transmitted,  but  if 
these  are  neglected,  or  if  the  titles  are  erroneously  made  up, 
the  right  remains  in  hcereditate  jacente  of  the  defunct  to  be  taken 
ttp  by  the  next  heir.  In  deeds  inter  vivos,  the  rule  obtains, 
^  trdditionibtiSy  non  nudis  pactiSy  dominia  transferuntur.  In 
Mch  cases,  therefore,  a  tradition,  either  real  or  symbolical,  is 
wquired.  In  the  transmission  from  the  dead  to  the  living,  the 
•ine  principle  obtains  ;  and  nulla  sasina,  nulla  terra,  is  the 
DMttim  of  the  law.  As  therefore  in  law  there  can  be  no  com- 
plete feudal  right  without  infeftment,  which  is  the  delivery  of 
possession,  and  as  it  necessarily  ceases  at  the  death  of  the  per- 
son infeft,  it  must  be  renewed  in  the  person  of  the  heir. 

The  forms  requisite  in  the  constitution  or  transmission  of 
property  are  in  their  nature  indifferent ;  in  their  original,  arbi- 
trary ;  but  as  established  by  law,  absolutely  essential.  If  they 
tfe  observed,  the  right  of  property  may  be  constituted  or  trans- 
oitted  ;  if  they  are  neglected,  the  right  remains  in  hcereditate 
f  the  last  person  regularly  infeft,  and  may  be  taken  up  by  the 
ext  heir.  Whether  these  principles  be  agreeable  to  the  ancient 
rinciples  of  the  feudal  law  or  not,  is  a  matter  of  small  moment ; 
T  expediency  introduced  them,  and  practice  has  demonstrated 
leir  utility. 

R 
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Lajtoalk  When  the  vassal  is  regularly  infeft,  the  property  remains  in 

Landale.  him  until  he  be  divested  of  it  in  such  manner  as  is  by  law  ap- 
1762.  pointed.  In  order  to  transfer  property,  and  to  substitute  a 
purchaser  to  the  full  right  of  the  vassal,  the  interposition  of  the 
superior  is  required  ;  but  as  he,  being  already  divested  of  the 
property,  could  make  no  new  grant  of  it,  without  being  rein- 
vested in  it  himself,  the  law  has  devised  an  instrument  of  resig- 
nation upon  the  procuratory  granted  by  tlie  vassal  for  surren- 
dering the  lands  to  the  superior.  By  means  of  this,  the  superior 
is  reinvested  in  the  property,  and  may  make  a  new  grant  of  it 
when  the  resignation  is  infavorem^  or  may  consolidate  it  with 
the  superiority  when  it  is  ad  remanentiam. 

As  the  superior  is  not  reinvested  till  this  resignation  be  made, 
it  follows  that  without  it  he  can  make  no  new  grant  of  the  pro- 
perty ;  and  as  the  confession  of  the  party  will  not  supply  the 
want  of  an  instrument  of  sasine,  so  neither  will  it  the  want  of 
an  instrument  of  resignation. 

In  the  transmission  of  feudal  property  from  the  dead  to  the 
living,  the  law  permits  not  an  ipso  jure  transmission  ;  neither 
does  it  receive  the  maxim  quod  mortuus  sasit  vivum ;  and  there- 
fore it  requires  a  renewal  of  the  right  in  the  person  of  the  heir. 
As  the  superior  by  the  original  grant  became  bound  to  receive 
the  heir  in  the  place  of  his  predecessors,  the  heir  performing 
always  the  obligations  prestable  by  him,  the  law  has  established 
certain  rules  necessary  to  be  observed  in  this  renovdtio  feu&* 
When  the  propinquity  of  the  heir  is  notoriously  known,  and  the 
superior  is  willing  to  receive  him  as  vassal,  a  precept  of  cloirt 
constat  only  is  required  ;  which  is  not  a  new  grant,  but  a  war- 
rant for  introducing  the  heir  into  possession,  by  a  renewal  of 
the  infeftment  in  his  person.  But  if  the  superior  refuses  to 
comply  with  this,  the  heir  may  have  himself  cognosced  as  heir 
of  the  former  investiture,  and  upon  that  compel  the  superior  to 
give  him  the  infeftment. 

From  these  principles  it  follows,  that  the  right  being  once 
established  in  the  person  of  the  vassal  by  charter  and  infeft- 
ment, the  lex  investiturcB  cannot  be  altered  without  a  resigna- 
tion into  the  hands  of  the  superior,  although  both  superior  and 
vassal  should  consent  to  it. 

By  the  charter  and  infeftment  1667,  nothing  remained  with 
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e  superior  but  the  right  of  superiority  and  the  casualties  Landam 
ereof ;  so  that  any  grant  from  him  of  the  property  of  these  LAHDALm. 
nds,  of  which  he  was  formerly  divested,  would  not  have  availed.  "nsiT 
o  man  can  grant  that  which  does  not  belong  to  him.  As 
iperior  he  could  renew  the  rights  in  the  person  of  the  heir  of 
18  former  vassal,  by  precept  of  dare  constat  and  upon  special 
ervice.  He  could  also  receive  resignation,  whereby  being  re- 
ttvested  in  the  property,  either  infavorem  or  ad  remanentiamy 
le  might  thereby  be  enabled  to  grant  a  new  grant  of  the  pro- 
[)erty.  But  that  a  superior  should  be  entitled,  qua  such,  to  dis- 
pone the  property  to  one  who  was  not  the  heir  of  the  former 
investiture,  to  alter  the  nature  of  the  holding,  and  to  change  a 
right  of  feu  into  a  right  of  liferent,  or  to  dispone  the  fee  to  one 
who  was  not  the  heir  of  the  former  vassal,  without  any  resig- 
nation being  made,  are  so  many  absurdities  and  incongruities 
in  the  transmitting  the  property  of  lands  which  cannot  be  main- 
tained. 

The  disposition  1686  granted  by  Andrew  Landale  (1)  was 
never  completed  by  infeftment  upon  the  precept  or  by  resigna- 
tion on  the  procuratory.  Upon  this  footing  matters  remained 
during  all  David's  life.  He  neither  was  served  heir  in  special 
to  his  father,  nor  did  he  resign  upon  the  procuratory,  but  in 
Keu  thereof,  in  1719,  the  superior  made  a  new  grant  of  the  pro- 
perty by  charter,  not  in  favour  of  David,  who  was  heir  of  the 
fi)nner  investiture,  and  who  had  the  disposition  of  property  from 
lus  father,  but  in  favour  of  the  said  David  in  liferent,  and  of  his 
son  Andrew  (2)  in  fee,  converting  the  holding  from  ward  to 
feu.  It  is  argued  that  all  this  might  have  been  done  by  a  pre- 
cept of  dare  constat,  and  that  if  parties  agreed  to  do  it  in  the 
form  of  a  split  new  grant  from  the  superior,  it  vfasjus  teiiii  for 
any  third  party  to  quarrel  the  same.  This  is  to  say  that  inten- 
tion is  everything,  and  the  form  of  execution  nothing  ;  that  the 
ransmission  of  landed  rights  is  arbitrary,  and  depends  upon  the 
rill  and  pleasure  of  parties  whether  agreeable  or  not  to  esta- 
lisbed  forms.  The  forms  of  transmissions  stand  upon  no  such 
recarious  footing.  Where  a  feudal  tenure  is  once  regularly 
itablished  in  the  person  of  a  vassal  by  charter  and  infeftment, 
ough  the  superior  can  renew  the  investiture  in  the  person  of 
e  heir,  he  can  make  no  new  grant  of  the  lands  unless  they  are 
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Landali     previously  resigned.     Without  such  a  resignation  he  cannot  by 

Lahdali.     any  device  make  a  new  grant  to  a  person  who  was  not  the  heir 

J  752.       ^^  *^®  former  investiture,  or  change  the  nature  of  the  former 

holding.     He  may  confirm  a  disposition  granted  by  the  former 

vassal,  but  a  new  grant  of  the  property  to  a  third  party  cannot 

possibly  avail. 

A  precept  of  clare  is  a  method  devised  in  law  for  renewing 
the  infeftment  in  the  person  of  the  heir,  and  stands  in  place  of 
a  special  service.  A  writing,  therefore,  which  grants  the  pro- 
perty to  a  third  person,  who  was  not  the  heir  of  the  former  in- 
vestiture, cannot  be  construed  to  be  a  precept  of  clare  constd. 
A  precept  of  clare  constat  can  make  no  alteration  of  the  former 
investiture. 

The  charter  1719  could  not  convey  to  Andrew  that  personal 
right  to  the  disposition  1686  which  was  in  David;  because  if 
a  feudal  right  could  be  established  or  conveyed  by  a  consent 
implied  from  facts  and  circumstances,  all  property  would  be 
rendered  precarious,  and  judges  would  become  arbitrary.  If 
the  charter  1719  was  ineffectual  for  its  principal  purpose,  viz., 
that  of  changing  the  holding,  or  of  vesting  the  feudal  right 
immediately  in  Andrew,  it  cannot  be  understood  to  be  valid 
quoad  the  lesser  right,  which  was  in  David  by  the  disposition 
1686.  At  any  rate,  a  property  in  land  cannot  be  established 
or  conveyed  merely  by  consent,  although  that  consent  should  be 
proved  by  writing.  The  law,  in  order  to  produce  this  effect, 
requires  a  formal  writing  under  the  hand  of  the  person  whose 
consent  is  necessary. 
Opinions.  Lord  Monboddo  reports  the  Opinion  of  Lord  Elchies  as 
Ji?me"n?,voLV  Elchics  obscrved,  that  he  believed  in  ancient 

P-'^^-  times   feudal   rights   were   constituted  and  transmitted  with 

very  little  form,  and  without  writing  ;  and  he  knows  cer- 
tainly, that  even  after  writing  came  in  use,  the  breve  testaiunh 
or  charter,  as  it  was  afterwards  called,  was  not  signed  by  the 
superior,  but  only  sealed.  He  believes  also  that  written  instru- 
ments of  sasine  were  not  used  in  ancient  times,  and  he  knows 
that  when  they  came  to  be  used  they  were  not  signed,  neither 
by  the  bailie  nor  by  any  notary  or  witnesses,  but  were  only 
sealed  by  the  bailie,  and  were  appended  to  the  charter  in  form 
of  a  tag  or  scrip,  and  were  called  cauda  secunda^  the  tag  with 
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le   superior's   seal  being  called  cauda  prima ;   but   as   this     Landalb 
lethod  of  conveyance  was  found  not  to  be  so  secure,  and  the     Landalk. 
i^ience  of  law  improving,  other  and  more  accurate  forms  were      "itgoT 
ivented,  and  things  were  at  last  brought  to  the  standard  they 
lave  now  continued  at  for  some  hundred  of  years. 

"  According  to  this  form  a  feudal  right  is  constituted  by  a 
barter,  a  precept  of  sasine,  and  an  instrument  of  sasine,  bearing 
tbat  the  precept  was  read,  and  sasine,  in  consequence  of  it,  given 
by  the  superior,  or  his  bailie,  to  the  vassal,  or  his  attorney,  by 
delivery  of  earth  and  stone,  which  are  the  symbols  of  tradition 
in  lands.  These  forms  might,  perhaps,  at  first,  have  been  other- 
^e  devised ;  but  being  once  established,  the  Lords,  by  their 
Act  of  Sederunt,  have  declared  that  they  would  not  suffer  them 
to  be  altered,  even  in  so  small  a  matter  as  the  symbols  of  resig- 
nation or  tradition;  for  by  Act  of  Sederunt,  anno  1708,  they 
have  declared  that  a  sasine  within  burgh  is  null  and  void,  pro- 
ceeding upon  a  resignation  by  the  symbols  of  earth  and  stone, 
in  place  of  staff  and  baton.  But  in  this  case  there  is  no  resig- 
nation at  all,  and  consequently  the  superior  could  grant  no 
charter  of  resignation  in  1719  ;  and  the  contrary  doctrine  tends 
to  the  subversion  of  all  the  feudal  forms,  none  of  which  is  more 
necessary  than  this,  by  which  the  superior,  having  once  given 
away  the  fee,  must  be  reinvested  in  it  before  he  can  give  it 
away  a  second  time.  The  charter,  therefore,  1719,  was  not  a 
chart;er  of  resignation,  both  because  there  was  no  resignation, 
the  procuratory  never  having  been  executed,  and  because  the 
charter  was  not  in  favour  of  him  who  had  right  to  the  procura- 
tory, but  of  his  son ;  though,  perhaps,  if  the  procuratory  had 
been  executed,  this  last  objection  might  have  been  got  over, 
and  taking  the  right  in  this  manner  to  the  son  might  have  been 
construed  equivalent  to  an  assignation  of  the  procuratory  in  his 
fiiYour ;  and  as  to  this  charter  being  equivalent  to  a  precept  of 
(kre  constat,  that  cannot  be  neither,  for  this  plain  reason,  that 
it  is  not  in  favour  of  the  heir  of  the  investiture,  but  of  his  son  ; 
and  it  might  as  well  have  been  in  favour  of  anybody  else. 

**  This  feudal  right,  therefore,  was  not  transmitted  by  any  of 
ie  forms  established  and  known  in  our  law.  It  was  not  trans- 
nitted  by  resignation  and  charter  following  thereupon,  which  is 
he  only  form  known  in  our  law  for  transmission  of  feus  inter 
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vivos;  nor  by  service  and  infeftment,  or  precept  of  clare  constat, 
or,  by  infeftment  by  hasp  and  staple  within  burgh,  which  three 
forms  are  the  only  forms  known  for  the  transmission  of  feudal 
rights  from  the  dead  to  the  living.  There  was  therefore  no 
feudal  right  in  the  person  of  Andrew  the  grandson  ;  and  as  to 
the  personal  right  that  was  in  David  the  son,  there  was  cer- 
tainly no  express  conveyance  of  it  by  David  to  Andrew ;  and 
as  to  the  conveyance  of  rights  to  lands,  which  was  to  be  in- 
ferred from  circumstances,  presumptions,  and  conjectures,  he 
did  not  well  understand  that.  All  that  could  be  inferred,  he 
thought,  from  David's  accepting  of  the  charter  in  this  case, 
granting  the  toleration  as  the  price  of  it,  and  receiving  the 
sasine  propriis  manibus,  was  a  non  repugnantia,  which  would 
bar  his  challenging  the  son's  right,  but  could  not  make  a  con- 
veyance in  his  favour.  And  according  to  Elchies'  opinion  the 
Lords  determined  ;  dissent  Dun  and  Drummore/' 

In  the  Notes  to  his  Decisions  Lord  Elchies  observes, — "  The 
case  being  reported  to  us  6th  December  last,  we  appointed  a 
hearing  in  presence,  and  we  heard  it  two  days.     Two  questions 
occurred ;  first,  touching  the  feudal  or  real  right ;  the  second, 
touching  the  personal  right  by  the  disposition  by  the  first  An- 
drew to  David  in  1686.     With  respect  to  the  first,  it  was  ob- 
served, that  the  feudal  right  was   undoubtedly  in  hcereditok 
jacente  of  Andrew  till  1719,  and  as  that  was  neither  a  charter 
of  resignation,  though  it  mentioned  the  disposition  1686,  nor  a 
precept  of  clare,  though  it  mentioned  David  being  Andrew's 
eldest  son,  it  could  not  transmit  the  feudal  right  to  David ;  that 
not  only  no  resignation  was  made,  but  it  does  not  appear  from 
the  charter  that  the  disposition  contained  any  procuratory,  and 
resignation  is  necessary ;  that  till  the  35th  Act,  1693,  even  the 
procuratory  could  not  be  executed  after  the  death  of  the  granter 
or  receiver,  and  to  this  day  a  singular  successor  cannot  be  in- 
feft  by  the  superior  on  a  disposition  without  a  procuratory, 
unless  he  adjudge  in  implement — not  even  by  the  late  Act  of 
Parliament,  that  authorizes  summary  hornings  at  a  purchasers 
instance ;  and  as  to  the  second,  the  charter  does  not  bear  that 
David  was  heir  of  the  last  investiture  to  his  father,  though  it 
calls  him  eldest  son,  which  did  not  make  him  heir  in  these 
lands,  without  adding  that  he  was  the  eldest  son  of  that  mar- 
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riage  ;  and  supposing  it  had  called  him  heir  of  that  marriage,     Landam 
however  it  might  have  been  sustained  as  a  precept  of  dare  con-     Landam. 
staiy  had  it  been  only  in  favour  of  David,  agreeably  to  the  case      "uiiT 
20th  January  1666,   Lord  Ronton  v,  Feuars   of  Coldenham, 
(see  sifpra,  p.  155,)  but  here  the  fee  is  not  given  to  David  the 
heir,  but  to  Andrew,  who  was  not  heir ;  and  no  authority  could 
enable  the  superior  to  give  the  fee  that  was  in  hcereditdte  ja- 
cente  of  old  Andrew  to  his  grandson  young  Andrew,  who  was 
not  heir,  nor  ever  could  have  been,  having  died  before  his  father 
David  ;  that  David's  express  consent,  even  though  it  had  been 
in  writing,  could  not  do  it,  though  a  charter  a  non  domino 
may  be  good,  if  given  with  the  consent  of  the  verus  dominus^ 
because  David  never  had  the  fee  established  in  him. 

"  Craig  aifirms  that  in  these  precepts  of  dare,  even  the  des- 
tination of  succession  from  heirs-male  to  heirs  of  line,  aut  vice 
versa,  cannot  be  altered,  and  much  less  the  immediate  property ; 
and  it  cannot  be  maintained,  that  a  charter  by  a  superior  of 
lands  in  hcereditate  jacente  of  his  deceased  vassal,  to  a  stranger, 
though  with  the  consent  of  the  apparent-heir,  will  transmit  the 
hcereditas  jacens  to  such  third  party ;  and  whereas  the  case  30th 
December  1724,  Cubbieson  v.  Cubbieson,  was  quoted  for  the 
sisters,  where  one  having  purchased  lands  to  himself,  his  heirs 
and  assignees,  to  be  held  of  the   disponer,  afterwards   took 
the  charter  to  himself  in  liferent,  and  to  one  of  his  sons  in  fee, 
which  the  Lord  sustained,  the  difference  was  observed,  that 
there  no  objection  could  be  made  to  the  feudal  right  in  the  son, 
because  notwithstanding  the  personal  disposition,  the  property 
remained  with  the  disponer  till  the  charter  was  granted,  and 
sasine  upon  it ;  and  all  the  question  was,  whether  the  charter 
could  be  reduced  as  contrary  to  his  obligation  to  the  father, 
and  without  his  consent ;  and  as  there  was  undoubted  evidence 
given  of  the  father's  consent,  who  might  have  destroyed  the 
personal  disposition,  and  the  charter  and  sasine  would  still  have 
been  good,  the  charter  could  not  justly  be  reduced ;  whereas 
here  the  objection  is,  that  neither  David,  the  apparent-heir,  nor 
Dune  the  superior,  had  the  feudal  right  that  was  in  Andrew 
the  fether,  or  could  convey  it  to  any  third  party  till  it  was 
first  established  in  David  as  heir  to  his  father ;  and  with  respect 
to  the  personal  disposition  1686,  though  David  might  have 
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conveyed  it  to  Andrew  his  son,  yet  he  could  not  do  it  with- 
out some  writing  under  his  hand,  and  his  acceptance  of  the 
charter  from  Durie  never  could  have  the  effect  of  conveying  to 
Andrew  that  disposition,  or  enable  him  as  assignee  to  it,  or  now 
his  sisters  to  resign  it  in  the  superior's  hands ;  that  the  -Act 
1693  requires  the  notary  in  his  instrument  of  resignation  to  set 
furth  the  resigner's  right  to  the  procuratory,  whether  heir  or 
assignee,  and  no  notary  could  do  so  upon  these  implied  con- 
veyances." 

In  his  Decisions  Lord  Elchies  observes, — ''  The  whole  de- 
pended on  Durie's   charter  to  Andrew  in  1719,  whether  it 
either   conveyed  the  feudal   right  that   was   in  Andrew  his 
grandfather,  or  the  personal  disposition  or  right  that  was  in 
David  his  son.     The  charter  might  have  been  sustained  as  a 
precept  of  dare  constat,  had  it  given  the  fee  to  David  the  son. 
But  the  difficulty  was,  that  even  the  express  consent  of  an  ap- 
parent-heir, who  is  not  himself  entered,  cannot  enable  his  supe- 
rior to  give  a  fee  that  is  in  hcereditate  jacente  of  his  predecessor 
to  a  third  party,  but  the  fee  must  be  first  vested  in  the  heir 
before  he  can  give  it  to  a  third  party.    Neither  was  it  a  charter 
of  resignation,  for  no  resignation  was  made,  either  in  favour  of 
David  or  Andrew  ;  nor  did  it  appear  from  the  charter  whether 
the  disposition  1686  contained  any  procuratory;  and  yet  eO 
essential  was  resignation  in  1686,  that  the  procuratory  died 
with  either  the  granter  or  receiver,  and  a  new  procuratory  be^ 
came  necessary,  or  adjudication  in  implement.     And  as  to  con.^ 
veying  the  personal  right  by  the  disposition  1686,  though  ther^ 
was  no  doubt  of  Davids  acceptance  of  the  charter  1719,  and 
though  a  charter  to  young  Andrew  with  David's  consent,  and 
signed  by  him  as  consenter,  would  have  conveyed  all  right  vtx 
David's  person,  (other  than  that  of  apparent-heir,)  and  conse^ 
quently  the  personal  disposition,  yet  how  could  that  dispositioa 
be  conveyed  without  any  writing  at  all  signed  by  David  ?    That 
would  make  conveyance  of  land-rights  proveable  by  witnesses, 
without  any  writing  of  the  proprietors ;  and  how  could  resig- 
nation be  made  on  such  a  conveyance  of  the  procuratory  in 
terms  of  the  Act  1693  ? 

"  The  case  was  argued  two  days  at  the  bar  in  presence,  and 
then  two  questions  were  put,  first,  on  the  feudal  right  of  the 
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ands,  and  the  Lords  found  that  Andrew,  the  son  of  David,  had     Landalb 
lo  feudal  right  conveyed  to  him  ;  and  next,  in  the  personal     Landale. 
•ight,  and  found  that  neither  was  the  disposition  1686  conveyed        1752. 
to  him.    But  the  Court  was  much  divided.    The  Lords  adhered. 
Renit.  Drummore,  Kilkerran,  and  Karnes.     The  President  was 
then  present,  and  clear  for  the  interlocutor ;  angry  at  all  who 
opposed  it,  as  a  contrary  judgment  would  subvert  and  unhinge 
all  our  real  securities  in  Scotland." 

The  Court  pronounced  the  following  judgment, — "  Find  that  j^^5^752 
the  charter,  dated  28th  May  1719,  granted  by  Alexander  Gib- 
son of  Durie,  in  favour  of  David  Landale  in  liferent,  and  Andrew 
Landale,  his  son  in  fee,  neither  established  a  proper  feudal 
right  in  the  person  of  the  said  Landale,  nor  conveyed  to  him 
the  personal  right  that  was  in  David  Landale  ;  therefore  sustain 
the  reason  of  reduction,  and  assoilzied  from  the  removing,  and 
decern  and  declare  accordingly." 


II._FINLAY  V.  MORGAN. 


John  Finlay  (1)  died  in  1709  vest  and  seised  in  the  lands  -^"^y  ^'  ^^^^' 
of  Schaw.     Upon  his  death  his  brother  James  applied  for  and    NABRAxn-B. 
obtained  from  the  superior  of  the  lands  a  precept  of  dare  con- 
^i(U  to  himself  in  liferent  and  to  his  son  John  in  fee,  and  upon 
tbat  precept  James  and  his  son  were  accordingly  infeft.     In 
1^27,  John  Finlay  (2)  granted  an  heritable  bond  over  the  said 
lands  to  John  Morton,  upon  which  infeftment  followed.     In 
1^28,  WilHam  Richmond,  in  right  of  Morton,  obtained  a  decree 
of  adjudication  of  the  lands  against  Finlay.     In  1746,  Rich- 
Diond's  heir  conveyed  the  adjudication  to  Hugh  Campbell,  who 
obtained  a  charter  of  adjudication  from  the  Earl  of  Marchmont, 
the  superior  of  the  lands.     In   1759,  after  the  expiry  of  the 
legal,  Campbell  sold  the  lands  to  William  Muir,  who  disponed 
them  to  the  defender  Thomas  Morgan,  who  expede  an  infeft- 
ment in  liis  own  person  upon  the  precept  contained  in  the 
charter  of  adjudication  granted  by  the  Earl  of  Marchmont. 
In  1768,  Thomas  Finlay,  a  brother  of  John  Finlay  (1),  obtained 
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FiNLAY  himself  served  and  retoured  as  heir  in  general  to  his  brother 
MoBGAH.  John  Finlay  (1),  and  thereupon  brought  a  reduction  of  the  de- 
1770.  fender's  right  under  the  charter  of  adjudication,  on  the  ground 
that  John  Finlay  (2),  the  grantor  of  the  bond  on  which  the  ad- 
judication proceeded,  had  neither  made  up  a  title  in  his  person 
to  the  lands  adjudged,  nor  had  been  charged  to  enter  therein 
as  heir  to  his  predecessors. 

AHcrMiwT  poH  Pleaded  for  the  Pursuer. — The  adjudication  is  null  and 
void  in  respect  that  the  property  of  the  lands  was  not  vested  in 
the  person  of  John  Finlay,  against  whom  the  adjudication  was 
led.  The  infeftment  in  John  Finlay's  person  proceeded  upon  a 
precept  of  dare  constat  in  favour  of  the  apparent  heir  in  life- 
rent, and  to  John  Finlay  the  son  in  fee.  That  infeftment  was 
therefore  funditus  null  and  void.  Upon  the  death  of  the  vassal 
the  property  of  the  estate  does  not  return  to  the  superior.  For 
although  in  virtue  of  his  radical  infeftment  in  the  dominium 
directum,  he  may  be  entitled  to  levy  the  maills  and  duties  of 
the  lands  when  the  fee  is  not  full,  yet  the  property  of  the  ^fo- 
minium  utile  remains  in  hcereditate  jacente  of  the  vassal.  Accord- 
ingly, the  estate  of  the  vassal  is  carried  not  by  dihgence  directed 
against  the  superior,  but  against  the  heir  of  the  vassal,  upon  a 
charge  against  him  to  enter  heir  to  his  predecessor  last  infeft. 
Although  therefore  the  superior  can  renew  the  investiture  in 
favour  of  the  vassal,  yet  he  cannot  dispone  away  the  estate  of 
his  vassal  to  a  stranger  or  to  any  other  person  than  the  heir. 
Such  disposition  would  clearly  be  null  and  void,  as  flowing  « 
non  habente,  and  notwithstanding  thereof,  the  estate  would  still 
remain  in  hcereditate  jacente  of  the  vassal  last  infeft. 

The  superior's  power  over  the  estate  of  his  vassal  is  confined 
entirely  to  the  granting  a  renew^al  of  the  investiture  in  favour 
of  the  apparent  heir  of  the  vassal  last  infeft,  and  that  in  the 
very  terms  in  which  it  stood  in  the  person  of  the  former  vassal. 
The  superior  is  divested  of  the  property  in  favour  of  the  vassal. 
He  can  therefore  make  no  new  grant  without  being  reinstated 
in  it  himself,  and  this  must  be  done  by  a  resignation  in  his  hands 
by  the  vassal  who  is  vested  in  the  property.     But  without 
being  so  reinstated,  the  lex  investiturce  cannot  be  altered,  although 
both  superior  and  vassal  should  consent  to  it  being  altered. 
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The  consent  of  a  party  will  not  supply  the  want  of  an  instru-      Finlay 
ment  of  sasine,  so  neither  will  it  supply  the  want  of  an  instru-     Morgan. 
ment  of  resignation.     It  is  essential  to  the  security  of  land-      IttoT 
rights  that  the  forms  which  have  been   established  for  their 
constitution  and  transmission  should  be  rigidly  and  strictly  ob- 
served, and  that  no  equivalents  should  be  allowed  to  be  sub- 
stituted in  their  place. 

The  infeftment  of  the  fee  in  the  person  of  John  Finlay  (2) 
was  therefore  null  and  void,  as  he  was  not  the  heir  of  the  in- 
vestiture while  his  father  was  alive.  His  infeftment  could  have 
no  stronger  effect  than  if  the  superior  had  granted  an  infeft- 
ment to  a  stranger  in  the  estate  of  his  vassal.  As  therefore 
that  infeftment  was  the  only  title  which  John  Finlay  had  to 
the  lands,  it  is  clear  that  the  lands  could  not  be  carried  by  the 
adjudication  which  was  intrinsically  null  and  void. 

A  simple  renunciation  by  an  apparent  heir  is  not  sufficient 
to  empower  the  superior  to  dispose  of  the  lands  at  pleasure. 
Notwithstanding  such  renunciation,  the  estate  may  be  adjudged 
even  by  the  apparent  heir's  own  creditors,  and  though  their 
debts  were  contracted  posterior  to  the  renunciation.  The  ap- 
parent heir's  renunciation  may  entitle  the  superior  to  levy  the 
maills  and  duties  of  the  lands  during  the  existence  of  the  ap- 
parent heir,  but  notwithstanding  such  renunciation  the  estate 
may  be  adjudged  by  his  creditors,  and  upon  his  death  the  next 
heir  can  compel  the  superior  to  receive  him.  Such  renunciation 
is  by  no  means  sufficient  to  vest  the  estate  of  the  vassal  in  the 
superior.  That  can  only  be  done  by  a  resignation  ad  rema- 
nentiam  made  by  a  vassal  previously  vested  in  the  right  and 
property  of  the  lands.  The  consent  of  the  apparent  heir  before 
making  up  his  titles,  and  when  he  has  no  right  to  the  lands, 
can  give  no  force  or  effect  to  a  grant  by  the  superior  otherwise 
ineffectual. 

The  doctrine  of  ^t^  snperveniens  has  clearly  nothing  to  do  with 
the  present  question.  The  infeftment  in  the  person  of  John 
Finlay  (2)  was  null  and  void  ab  initio.  It  is  quite  inconceivable 
therefore  how  it  could  ipso  jure  become  a  valid  and  effectual 
infeftment  by  the  death  of  his  father.  An  ipso  jure  transmis- 
sion of  property  is  a  thing  quite  unknown  in  the  law  of  Scot- 
land.    Where  the  grantor  is  bound  to  warrant  the  right  which 
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FiNLAY  he  grants,  any  supervening  right  in  his  person,  in  so  far  as  it 
MoBOAN.  is  necessary  for  supporting  the  right  of  the  grantor,  will  accresce 
"TttoT  *^  ^^'  B^t  the  superior  in  the  present  case  was  liable  in  no 
warrandice  to  John  Finlay  (2).  He  was  not  bound  to  warrant 
his  infeftment  to  be  a  good  and  valid  infeftment,  and  therefore 
the  superior  would  not  have  been  obliged  to  communicate  to 
John  Finlay  any  supervening  right  in  his  person  in  order  to 
support  the  infeftment  which  had  been  granted  to  John  Finlay 
(2).  But  there  was  here  no  supervening  right  in  the  person  of 
the  grantor  which  could  accresce  to  the  right  of  the  grantee. 
The  objection  is  not  that  the  superior  could  not  grant  a  re- 
newal of  the  investiture,  but  that  John  Finlay  (2)  was  not  the 
person  who  was  entitled  to  receive  it.  As  therefore  he  had  no 
right  to  be  infeft,  his  infeftment  behoved  to  go  for  nothing. 
It  was  null  and  void  ab  initio,  and  it  could  not  be  rendered 
valid  by  the  after  accidental  circumstance  of  his  being  entitled 
to  demand  an  infeftment  from  the  superior.  If  a  superior  should 
grant  an  infeftment  upon  a  resignation  made  by  a  person  who 
had  no  right  in  the  lands,  the  infeftment  would  not  become  good 
and  effectual  by  the  person  infeft  afterwards  procuring  a  pro- 
curatory  from  the  person  who  was  in  the  right  to  the  land& 
The  null  infeftment  would  not  supersede  the  necessity  of  taking 
a  new  infeftment,  but  it  would  be  absolutely  necessary  to  ex- 
ecute the  procuratory  granted  by  the  real  proprietor,  and  take 
an  infeftment  from  the  superior  in  virtue  thereof 

Abgummitpor      Pleaded  for  the  Defender. — It  is  admitted  that  the  heir 

of  the  vassal  is  de  jure  entitled  to  a  renewal  of  the  investiture, 
and  also  that  the  land  itself  can  be  affected  by  diligence  di^ 
rected  against  the  heir  at  the  suit  of  the  creditor  of  the  deceased- 
vassal.  But  notwithstanding  of  this,  the  property  is  still  un^ 
derstood  to  be  so  far  in  the  superior  that  an  appUcation  to  him 
is  absolutely  necessary  before  it  can  be  completely  vested  in 
the  person  of  the  heir.  If  the  lands  hold  of  the  Crown,  evi- 
dence must  be  brought  by  the  verdict  of  a  jury  that  the  person 
claiming  the  succession  is  the  heir  of  the  investiture,  and  upon 
that  verdict  being  retoured  to  Chancery,  a  precept  issues  for 
giving  him  delivery  of  the  lands  by  infeftment.  If,  again,  the 
lands  hold  of  a  subject-superior,  there  is  no  necessity  for  the 
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rdict  of  a  jury  to  ascertain  that  the  person  who  claims  the      Finlat 
^cession  is  the  true  and  lawful  heir.     It  is  sufficient  that  the     morqah. 
;t  is  known  to  the  superior.     But  still  it  is  necessary  that       1770. 
livery  be  made  by  the  superior,  who  for  that  purpose  grants 
precept  of  clare  constat  as  a  warrant  to  his  bailie  to  give  in- 
ilment  to  the  heir. 

Since  the  heir  of  the  vassal  has  a  right  to  demand  delivery, 
id  since  it  is  the  superior  alone  who  can  grant  delivery,  there 
5ems  no  good  reason  for  objecting  to  their  joint  power  of  giving 
title  fiirther  by  infefting  such  immediate  heir  in  liferent,  and 
kis  eldest  son  who  stands  next  in  succession  in  fee.     Such  a 
proceeding  may  be  somewhat  prejudicial  to  the  superior,  because 
it  supersedes  the  necessity  of  a  new  entry  by  the  son  upon  the 
death  of  his  father,  the  immediate  heir.     The  immediate  heir, 
once  that  he  is  infeft,  can  instantly  resign  in  the  superior's 
hands  in  favour  of  himself  in  liferent  and  his  son  in  fee,  and  the 
superior  upon   that  resignation  may  grant  a  charter  in  these 
terms.    The  only  consequence  therefore  of  denying  the  superior 
liberty  to  grant  warrant  by  his  precept  of  clare  constat  for  in- 
fefting the  immediate  heir  in  liferent  and  his  son  in  fee,  is  the 
obliging  the  parties  to  take  a  more  round  about  way  to  obtain 
the  same  end.     The  superior's  property  in  the  subject  is  abso- 
lute, except  in  so  far  as  he  is  subjected  to  an  obligation  to  re- 
new the  fee  m  favour  of  the  heir  or  in  favour  of  the  vassal's 
creditors  who  have  attached  his  interest  in  it  by  legal  diligence. 
If  therefore  the  heir  himself  consents  to  a  renunciation  of  the 
fee  in  these  terms,  every  objection  would  seem  to  be  removed. 
A  simple  renunciation  by  an  apparent  heir  is  sufficient  to  em- 
power the  superior  to  dispone  of  the  subject  at  his  pleasure, 
provided  there  are  no  creditors  in  the  field.     The  reason  of  this 
18  obvious.     The  full  right  returns  to  the  superior  upon  the 
death  of  his  vassal,  but  with  this  condition,  that  he  is  under  an 
obligation  to  renew  the  feu  in  the  person  of  his  heir.    Hence,  if 
the  heir  renounces  his  claim  at  the  suit  of  the  superior,  the 
burden  upon  the  superior's  right  of  property  is  removed. 

There  is  a  material  distinction  between  the  case  of  Landales 
md  the  present.  In  the  case  of  Landales,  Andrew  the  son, 
rho  was  infefl  in  the  fee,  died  before  his  father,  who  stood 
ifeft  in  the  liferent.    But  in  the  present  case,  John  Finlay  the 
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son,  to  whom  the  fee  was  provided  by  the  precept  of  clare  corm.^ 
staty  survived  his  father  James.     The  infeftment  which  he  ha^^ 
taken  in  virtue  of  that  precept  became   therefore  valid  aaci 
efiFectual  from  the  moment  of  his  father's  death,  because  from 
that  moment  he  had  a  legal  title  to  demand  a  complete  investi- 
ture from  the  superior.     An  infeftment  taken  from  a  person 
who  is  not  infeft  in  the  lands  himself  is  originally  of  no  avail, 
because  it  flows  a  non  habente  potestateniy  but  such  infeftment 
becomes  valid  as  soon  as  the  grantor  of  the  infeftment  completes 
his  own  titles.     The  same  principle  ought  to  support  the  infeft- 
ment in  the  person  of  John  Finlay  (2),  against  whom  the  adju- 
dication was  led.     For   supposing  that   the  superior  had  no 
power  to  infeft  him  in  the  fee,  by  reason  that  his  father,  the 
immediate  apparent  heir,  was  then  in  life,  still  from  the  moment 
of  the  father's  de«ith,  the  superior  not  only  had  it  in  his  power 
but  even  could  be  compelled  to  renew  the  feu  by  granting  in- 
feftment to  the  son.     The  infeftment  ought  therefore  to  be  held 
a  vaUd  and  eflectual  infeftment,  because  the  objection  to  the 
superior's  power  of  granting  an  infeftment  to  the  son  in  the  fee 
of  the  lands  was  thereby  fully  removed.    No  new  precept  of 
clare  constat  was  necessary,  because  in  the  original  precept  the 
superior  acknowledges  that  John  Finlay  was  the  eldest  lawful 
son  and  nearest  heir  of  his  father. 


jui72M770.  The  Court  "  Found  that  the  infeftment  upon  the  precept  of 
clare  constat  15th  December  1709,  in  so  far  as  it  was  granted 
to  John  Finlay  in  fee,  was  an  erroneous  infeftment." 


1.  Renovatio  autem  feudi  non 
soliim  fieri  debet,  quoties  persona 
vassalli  mutatur,  i.e,^  quoties  uno 
vassallo  defuncto,  alter  in  ejus 
locum  jure  successionis  vocatiu*, 
seel  etiam  quoties  domini  persona 
mutatur,  et  novus  dominus,  sive 
per  successionem,  sive  per  alien a- 
tionem,  in  directum  dominium, 
sive  jure  singulari  sive  universal], 


succedit.     Nam  utroque  casu  vas- 
sallus  et  ejus  heres  dorainum  sive 
novum  sive  veterem  recognosceie 
debet,  et  servitia  sua  profiteri,  ne 
in    alterutrius    persona,     ingrati 
animi,  aut  negligentis  nota  possit 
deprehendi.     Moribus  Gallicis  et 
nostris,   renovatio   feudi   non    est 
necessaria,  nisi  ex  mutatione  per- 
sonam vassalli ;  et  licet  haec  feudi 
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0  apnd  nos  non  sit  fre- 
ostris  tamen  moribus  do- 
issallo  renovationem  feudi 
non  tenetur  indistinct^ 
•e,  nee  eisdem  necessita- 
ssalus   ad  earn  petendam 

ut  in  jure  Feudali :  in 
/'assalius  a  petitione  reno- 

per  annum  cessaverit,  k 

feudi  cadit ;  et  dominus, 
averit,  nisi  justam  recu- 
usam  habuerit,  et  ipse  suo 

directo  privatur. — Craig, 
• 

hac  renovatione  investi- 
>c  prascipufe  mente  tenen- 
si  quid  difficultatis  oriatur, 
ad  primam   sit  recurren- 

prima  argumenta  et  deci- 
umendse,  licet  in  secunda 
e  reperiatur:  nam  omnes 
nes  et  qualitates  prima? 
ira2  censentur  in  ea  repe- 
posterior  secundum  natu- 
oris  data  censetur,  et  se- 
i  earn  intelligenda,  licet 
r  priorem  declarare  vide- 
ideo  autem  haec  de  primaj 
iraj  tenore  et  virtute  sunt 
t  si  secunda  primae  fuerit 

0  capite  seu  articulo  con- 
er  errorem  et  subreptionem 
ta  praesumatur ;  et  prioris 
ura3  conditio  censetur  non 

nisi  hoc  express^  agatur 
Dminum  et  vassallum,  ut  k 
Investitura  ej  usque  tenore 
ur.  Itaque  si  secunda  in- 
a  primae  non  conveniat,  ad 

1  dominus  semper  potest 
ire  :  si  ea  non  reperiatur, 
blata  censebitur. 

unt  ex  Feudistis  plerique, 

jue  prions  investiturae  te- 

mutari   per  renovationem 


posse  existimant,  etiamsi  hoc  ex- 
press6  inter  dominum  et  vassallum 
agatur,   nisi   cum  consensu    om- 
nium, qui  speciale  interesse  habent, 
t.«.,  nisi  agnatis,  qui  vel  jus  vel 
spem  succedendi  ex  tenore  primaB 
investiturae  habent,   consentienti- 
bus :  itaque   si   prima  investitura 
ita  concepta  sit,  ut  vassalli  heredes 
masculi   succedant;    per   renova- 
tionem feudi,  licet  express^  con- 
tineat,      heredibus     quibuscunque, 
agnatis  tamen  praejudicarinon  cen- 
sent.     Idem,  si  prima  concepta  sit, 
ut  masculos  et  fceminas  compre- 
hendat,  et  utrique  ex  ea  succedere 
possint ;  et  innumersB  investiturae 
sequantur,  qua?  masculis  tantiim 
fiant,  foeminis  successuris  eatenus 
non  praejudicatur.     Illud  ego  pro- 
barem,    in    simplici    renovatione, 
(quam  nos  de  clare  constat  voca- 
mus)  cum  nihil  ibi  agatur,  nisi  ut 
unus  in  defuncti  locum  substitua- 
tur,  eisdem  legibus,  et  eadem  con- 
ditione,  qua  prior.     Sed  si  k  vas- 
sallo  resignatio  in  manibus  domini 
fiat,  pro  nova  investitura  masculis 
tantiim,  cum  ex  tenore  prioris  in- 
vestiturae,   non     minus    foeminae 
quam  masculi  succederent ;  in  eo 
casu,  express^  recessum  k  priore 
investitura  videtur ;  cum  vassallus, 
omne  jus  quod  in  feudo  habet,  ex- 
press6  renunciet,  pro  nova  investi- 
tura sibi  et  suis  heredibus  masculis 
conficienda.     Idem,  si  cum  prior 
investitura   ad   masculos   heredes 
pertinebat,  posterior,  quae  ex  re- 
signatione  procedit,  fiat  in  favorem 
heredum  quorumcunque. — Craig, 
ii.  12,  9, 10. 

4.  The  judgments  in  the  case  of 
Landale  V,  Landale,  and  in 
that  of  FiNLAY  V.  Morgan,  pro- 
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ceed  upon  the  same  principle  which 
ruled  the  case  of  the  Marquis  of 
Clydesdale  v.  The  Earl  of  Dun- 
donald  in  1726,  and  that  of  Grieve 
V.  Williamson  in  1760.  See  supra, 
pp.  149,  152.  The  proposition 
illustrated  by  these  cases  was,  that 
a  superior  once  divested  by  his 
vassal's  infeftment,  could  not  make 
a  second  grant  of  the  subject  with- 
out being  first  reinvested  by  the 
vassaPs  resignation.  The  only 
exception  to  this  proposition  is  in 
the  case  of  the  heir  of  the  investi- 
ture seeking  an  entry  on  the  death 
of  the  vassal  last  infeft.  The  entry 
then  given  by  the  superior  is  not 
of  the  nature  of  a  new  grant,  but 
merely  a  renewal  of  the  grant  for- 


merly made,  and  no  change  can 
be  admitted  in  the  terms  of  the 
former  investiture.  I£  a  change 
of  the  former  investiture  is  de- 
sii*ed  by  the  heir  of  the  vassal  last 
infeft,  he  must  first  obtain  infeft- 
ment under  the  old  investitore^ 
and  then  resign  for  the  purpose  of 
obtaining  a  new  one.  A  change 
of  the  old  investiture  may  also  be 
ejBTected  by  means  of  a  disposition 
granted  by  the  heir  aflter  he  has 
entered,  followed  by  infeftment 
and  confirmed  by  the  superior. 
The  competency  of  this  form  of 
altering  an  investiture  was  sustain- 
ed  in  the  case  of  Craig  v.  Coch- 
rane, June  10, 1838,  and  affirmed 
in  the  House  of  Lords. 


A  Precept  of  Clare  Constat  does  not  require  to  set  forth  the  jrredsB 
character  in  which  the  heir  of  the  last  investiture  claims  an  Entry. 


Na  RRATIVB. 


I.— REID  V.  WOODS. 

Not.  18,1788.       In  1737,  Johu  Sclcraig  disponed  certain  subjects  near  Largo 

to  James  Wood  and  Euphame  Sclcraig  his  spouse,  and  the 
longest  liver  of  them  two,  in  conjunct  fee  and  liferent,  and  to 
the  heirs  lawfully  procreate  betwixt  them  in  fee  ;  w^hom  failing* 
to  the  said  James  Wood,  his  nearest  heir  or  assignee  whatso- 
ever.    In  1740  infeftment  was  taken  in  these  terms  upon  the 
precept  contained  in  the  disposition,  and  in  the  same  year  a 
charter  of  confirmation  was  obtained  from  James  Durham  of 
Largo  the  superior.     In  1771,  John  Wood,  the  only  surviving 
son  of  the  said  James  Wood  and  Euphame  Selcraig,  was  infeft 
as  nearest  and  lawful  heir  to  his  father  upon  a  precept  of  dare 
constat.     The  precept  bore  that  by  authentic  documents  it  was 
made  known  to  the  superior  that  the  deceased  James  Wood, 
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her  of  John  Wood,  bearer  thereof,  died  last  vest  and  seised  as 
fee,  &c,  and  that  the  said  John  Wood  was  only  son  and  nearest 
d  lawful  heir  to  the  said  deceased  James  Wood  his  father, 
ihn  Wood  disponed  the  subject  to  himself  and  his  ^ife,  the 
iTSuer,  in  conjunct  fee  and  liferent,  and  to  the  heir  of  the  mar- 
Etge  in  fee  ;  ^'hom  faih'ng,  to  his  wife  and  her  heirs,  in  case  she 
lould  survive  her  husband.  After  his  death  his  widow,  the 
ursuer,  brought  an  action  of  declarator,  to  have  it  found  that 
lie  had  good  and  undoubted  riglit  to  the  whole  of  the  subjects, 
.nd  that  the  defenders,  the  sisters  of  her  husband,  shonld  be 
iecerned  to  divest  themselves  of  any  right  they  could  pretend 
lo  the  subjects,  and  to  dispone  the  same  to  the  pursuer.  The 
defenders  pleaded  that  their  brother  John  Wood  had  not  made 
op  a  valid  title  to  the  subject,  by  taking  infcftment  under  the 
precept  of  dare  constat,  and  that  therefore  the  disposition  by 
bim  io  favour  of  the  pursuer  was  inept. 

Pleaded  foe  the  Pursuer. — The  expression  legithnvs  rf*"" 
pfopinquior  liwres,  or  nearest  and  lawful  heir,  is  in  the  under- 
standing of  the  law  a  general  designation  applicable  to  all  heirs 
iiisuogenere,  according  to  the  last  iuvostiture.  The  expression 
Ms  to  be  interpreted  secundum  subjecfam  maieriam,  agreeable 
to  the  last  investiture,  and  there  cannot  be  a  doubt  that  the  la.<;t 
investiture  was  laid  before  the  superior  at  the  time  of  granting 
the  precept  of  dare  constat.  This  sufficiently  appears  from  the 
preamble  of  the  precept,  wherein  it  is  expressly  set  forth,  that 
the  particulars  there  stated  were  made  known  to  the  supe- 
rior, by  authentic  instruments  and  documents,  shown  and  pro- 
duced to  me,  and  by  me  seen,  read,  and  considered.  It  is  not 
necessary  that  the  particular  quality  of  heir  should  be  distinctly 
eipresaed  in  a  precept  of  dare  constat.  It  is  sufficient  that  the 
superior  is  satisfied  in  his  OiWn  mind  that  the  claimant  is  the 
nearest  lawful  heir  of  the  defunct.  The  meaning  of  that  ex- 
pression is,  not  that  the  claimant  ts  lieir  of  line,  but  that  he  is 
file  party  who  the  superior  is  convinced,  either  fi'om  personal 
bowledge  or  from  tlie  evidence  lai<l  before  him,  is  entitled  to 
ake  the  succession.  It  must  be  presumed  that  the  particular 
lestinatioD,  under  which  the  claimant  in  the  present  case  was 
ntitted  to  succeed,  was  laid  before  the  superior  at  the  time  of 
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Rhd  granting  the  precept.  The  precept  itself  states  that  was  the 
WooDB.     case,  and  parole  evidence  cannot  be  admitted  to  cut  down  what 

1788.  is  established  by  a  solemn  writing.  But  farther,  it  would  haie 
been  suflScient  for  the  superior  to  have  mentioned  that  it  clearly 
appeared  to  him,  and  that  he  was  satisfied  in  his  own  mind  that 
the  claimant  was  the  nearest  and  lawful  heir  of  the  defunct, 
without  explaining  the  manner  in  which  he  obtained  that  satb- 
faction,  or  specifying  the  nature  of  the  evidence  which  was  laid 
before  him. 

Abguiosnt  FOR  Pleaded  for  the  Defenders. — By  the  feudal  constitution  of 
property  adopted  into  the  law  of  Scotland,  there  is  no  such 
thing  as  an  ipso  jure  vesting  of  an  inheritance  of  fee  by  the 
mere  devolution  of  a  succession  to  an  heir.  The  rule  quod  mar- 
tuus  sasit  vivum  is  unknown  in  the  law  of  Scotland.  From  time 
past  all  memory  there  have  existed  set  forms  of  making  up 
titles  of  succession.  If  these  forms  are  not  strictly  and  hterally 
observed  w  ith  the  exactest  precision  as  applicable  to  the  several 
cases  and  species  of  different  heirs,  the  irregular  or  defective 
act  is  inept  and  of  no  legal  effect  to  vest  or  transmit  the  estate. 
Every  service  must  expressly  bear  the  quality  of  heir  by 
which  the  person  served  heir  has  right  to  take  the  hcerediias 
jacens  lying  under  the  investiture  of  which  he  is  the  legal  heir. 
It  is  the  quality  of  heir  that  is  the  very  essence  of  the  service, 
in  it  the  title  lies.  The  whole  power  of  the  right  is  compre- 
hended under  it.  In  this  respect  there  is  no  valid  distinction 
between  a  special  service  and  precept  of  clare  constat.  Objec- 
tions that  would  be  fatal  to  a  special  service  must  also  be  &tal 
to  a  precept  of  clare  constat. 

By  the  disposition  and  infeftment  1737,  the  legal  or  lineal 
succession  was  cut  off,  and  a  tailzied  succession  established  by 
the  special  provision  of  the  investiture  to  the  heirs  of  the  mar- 
riage between  the  father  and  mother  of  the  defenders.  Their 
brother  John  Wood  could  not  make  up  a  title  otherwise  than 
under  the  quality  of  heir  of  provision.  The  precept  of  clare 
constat,  however,  recognises  him  only  as  nearest  and  lawful  heir 
of  his  father.  This  is  no  more  than  acknowledging  him  to  be 
heir-general  or  heir  of  line.  But  in  the  character  of  heir^general 
or  heir  of  line  he  could  not  take  the  tailzied  fee,  limited  by  a 


1788. 
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rpecial  provision  under  which  the  heirs  of  the  marriage  are  Rbib 
called.  The  heir  of  the  marriage  might  have  been  totally  dif-  woodb. 
ferent  from  the  heir  of  line  or  heir  of  law  of  the  father.  Id  stead 
of  declaring  John  Wood  to  be  the  nearest  and  lawful  heir  to  his 
feither,  the  precept  of  cla/re  constat  ought  to  have  declared  that 
ke  was  nearest  and  lawful  heir  of  provision  to  his  father,  not  as 
being  the  only  son  of  his  father,  but  as  being  the  only  son  of 
the  marriage  between  his  father  and  Euphame  Selcraig.  John 
Wood  might  have  been  both  the  only  son  and  by  law  the  near- 
est heir  of  his  father,  and  yet  not  the  heir  of  the  said  marriage. 
He  might  have  been  the  son  of  a  first  or  of  a  third  marriage, 
in  which  case  the  defenders  would  have  been  entitled  to  the 
wbject,  as  they  and  not  their  brother  would  have  been  the  heir 
of  the  said  marriage.  If  then  a  service  in  the  same  terms  with 
the  precept  of  clare  constat  would  have  been  erroneous  and 
inept,  that  precept  must  also  be  ineffectual  to  carry  the  subjects 
to  John  Wood,  for  the  precept  cannot  be  of  stronger  effect  than 
» service  would  have  been  to  carry  the  tailzied  fee  to  an  heir 
taking  it  not  as  heir  of  provision,  but  as  heir-general  or  heir  of 
fine,  to  which  species  or  character  of  heir  the  fee  does  not  de- 
wend  by  the  investiture. 

Lord  Monboddo,  Ordinary,  "  Overruled  the  objection  to  the  ]^*,^o?d^Lf 
precept  of  clare  constai.^' 
The  defenders  having  reclaimed,  the  Court  "  Adhered/'  cutor^^c^^^t, 

Lord  Eskorove  observed, — "  The  difficulty  here,  if  this  pre-  *'eb.  7, 17S8. 
cq*  of  clare  sufficient     Although  precepts  of  clare^  when  in-  Ms°^ote«, 
troduced,  were  only  intended  to  be  ffiven  to  such  heir  as  was  KiphiMton's 

•J       1       ,  ,     .  .  Session  Papers. 

emently  the  nearest  heu*,  yet  m  practice  they  have  been  ex- 
tended, and  in  small  subjects  entries  by  precepts  of  clare  allowed, 
«id  have  been  taken  as  equivalent  to  a  service.  Where  a  son 
of  a  first  marriage  gets  a  precept  of  clare,  as  tegitimris  et  pro- 
pi^quiar  hasreSy  there  can  be  no  doubt  he  is  not  only  heir-male, 
bot  the  nearest  and  lawful  heir  in  every  sense  ;  but  I  can  see 
tkat  a  son  of  a  second  marriage  may  be  heir-male  and  heir  in 
(eneral,  yet  there  may  be  daughters  of  a  former  marriage,  who 
re  heirs  of  provision  in  subjects  settled  by  contract,  therefore 
ie  doubt  here  if  this  precept  sufficient/' 
Lord  Justice-Clerk  Macqueen  observed, — "  I  agree  that 
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Keid     practice,  contrary  to  original  intention  of  law,  has  established 
Woods,    preccpts  of  clare  as  equivalent  to  a  service ;  and  I  agree  that 
TtssT    ^'fa^s  question  is  to  be  decided  according  as  it  is  found  that  a 
service,  in  terras  of  this  precept,  would  be  sufficient  to  carry  this 
subject.    All  this  precept  says  is,  that  John  Wood  is  the  nearest 
lawful  heir  to  his  father,  not  in  these  lands — just  the  words  of 
a  general  service.     But  he  might  be  nearest  and  lawful  heir  to 
his  father,  without  being  heir  of  provision  in  the  marriage  con- 
tract ;  and  as  there  is  nothing  in  this  precept  that  shows  that 
John  Wood  was  the  heir  of  provision,  therefore,  without  over- 
turning all  feudal  principles,  I  cannot  sustain  this  precept,  as 
vesting  any  right  in  John  Wood,  and,  of  consequence,  any  right 
granted  by  John  Wood  is  void  and  null,  as  flowing  a  nm 
habetite" 

Lord  Swinton. — "  The  precept  of  clare  says  that  the  superior 
had  seen  the  documents  that  established  this  John  Wood  in  the 
right  as  heir." 

Lord  Justice-Clerk  continued, — "  Nothing  in  these  docu- 
ments, though  read  by  superior,  that  could  instruct  that  feet 
I  admit  that,  as  precept  bears  that  superior  had  seen  the  docu- 
ments, that  must  be  held  as  fact,  whether  true  or  not,  as  no 
proof  to  the  contrary  could  now  be  received,  otherwise  it  would 
overturn  many  of  the  settlements  in  this  country ;  but  still,  I  see 
not  enough  here  to  sustain  this  precept." 

Lord  Eskgrove. — "  I  must  presume  that,  as  the  superior  has 
said  he  read  the  deeds,  he  took  means  to  satisfy  himself  that 
John  Wood  was  the  heir  of  provision,  and  though  the  descrip- 
tion is  not  full,  and  defective  in  so  far  as  it  does  not  expressly 
say  that  John  Wood  was  the  heir  of  provision  in  this  particular 
subject,  I  am  not  for  so  strict  an  interpretation  of  this  precept 
I  think  it  is  sufficient." 

Lord  President  Miller. — "  I  agree  that  no  proof  can  now 
be  admitted  to  the  contrary  of  what  is  stated  in  precept,  that 
the  superior  considered  the  investitures.  It  therefore  only  re- 
mains to  be  considered,  if  the  superior  has  given  such  a  descrip- 
tion as  sufficient  to  show  that  the  son  John  Wood  was  the  h«r, 
in  this  particular  subject,  and  I  think  that  the  precept  does 
ascert^iin  that  this  heir  was  the  heir  in  this  tenement" 

Lord  Dreghorn. — "  I  have  always  understood  that  the  special 


PRECEPT  OP  CLARE  CONSTAT.  277 

eed  of  provision  must  be  produced  to  the  inquest,  and  I  see     Rk» 
othing  here  to  instruct  the  fact  that  superior  could  know  that    Woods. 
ohn  was  the  heir  of  provision.     I  am  for  sustaining  the  ob-    "nssT 
action." 

Lord  Monboddo. — **  The  superior  must  have  seen  that 
ames  Wood  was  infeft,  and,  taking  the  whole  precept  together, 
;  is  sufficient  to  instruct  that  the  superior  understood  that  John 
Vood  was  the  heir  in  this  subject.'' 

Lord  J(JSTICE-Clerk. — "  Before  going  to  adhere  to  this  in- 
terlocutor, which  alters  the  law  in  so  material  a  point,  I  move 
for  a  hearing  in  presence." 

"  On  a  vote,  carried  to  adhere,  by  the  President's  vote.   Voted  state  of  Vote. 
Adhere — Eskgrove,  Swinton,  Stonefield,  Monboddo  ;  voted  A  Iter  Eipkinston's 
-Justice-Clerk  McQueen,  Alva,  Dunsinnan,  Dreghorn  ;  Rock- ^'"'^"'^  ^^p"'"- 
ville,  non  liquet — no  other  Judges  present ;  carried  A  dhere  by 
President  Miller's  vote." 

The  defenders  having  again  reclaimed,  the  Court  altered  the  Second  inter- 
fomer  interlocutor,  and  Found,  "  That  the  precept  of  dare  con-  court, 
«W,  and  infeftment  thereon,  was,  in  the  pei-son  of  John  Wood,  ^°^*  ^^'  ^    ^* 
iiiept,  and  could  not  carry  the  subjects  in  dispute,  and  therefore 
Msoilzied  the  defender." 

Lord  Henderland  observed, — "  The  question  is,  if  taking  opinions. 

aL      1    1        /.    1  .  1  .  .nil  .  °  MS.  Notes, 

we  whole  ot  this  precept  together,  it  satisfies  that  the  superior  Eiphinston's 
imderstood  that  the  heir  claiming  was  the  heir  of  provision  in  ^^^^  *^"* 
this  subject.  I  think  that  the  precept  does  import  the  supe- 
rior's being  satisfied  of  that  fact.  I  am  therefore  for  adhering." 
LoKD  Monboddo. — "  The  words  nearest  and  lawful  heir,  used 
in  a  precept,  comprehends  all  heirs — ^heirs  of  provision  as  well  as 
others.  As  precept,  therefore,  may  be  applied  to  this  claimant, 
as  heir  of  provision,  it  is  sufficient.     I  am  for  adhering." 

Lord  Rockville. — "  This  a  settlement  upon  children  of  mar- 
Hage  in  first  instance.  There  might  have  been  children  of  a 
fcrmer  marriage,  who  would  have  been  nearest  and  lawful  heirs 
of  fiither,  yet  could  not  take  under  this  settlement.  A  service 
18  nearest  lawfiil  heir  cannot  in  this  case,  therefore,  be  held 
equivalent  to  a  service  as  heir  of  provision." 

LoBD  Gakdenston. — "  I  was  not  in  Court  when  cause  for- 
nerly  determined.  I  cannot  agree  that  more  latitude  is  to  be 
;i>en  in  the  interpretation  of  precepts  of  dare  than  in  services. 
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Reid     I  must  be  of  opinion  that  a  service  on  a  precept  from  Chancery, 
WooDg.   in  the  precise  terms  of  this  precept  of  clare^  could  not  have 
X7g3      been  held  as  a  service  of  heir  of  provision.     I  am  therefore  for 
altering.'^ 

Lord  Dreghorn. — "  I  was  against  this  interlocutor  when  pro- 
nounced. I  am  so  still.  I  am  clear  the  claimant  might  have 
been  the  nearest  and  lawful  heir  of  deceased  person,  without 
being  the  heir  of  provision  entitled  to  take  the  subject  I  can- 
not believe  that  the  common  style  of  precepts  of  clarey  given  to 
heirs  of  provision,  are  in  practice  the  same  as  in  this  precept 
Why  should  an  heir  not  be  designed  as  of  provision,  &c.,  in  a 
precept  of  clarey  as  well  as  in  a  service  1" 

Lord  Eskgrove. — "  I  was  and  am  for  the  interlocutor.  To 
determine  this  question,  we  must  endeavour  to  find  out  what 
was  the  intention  of  the  claimant  and  of  the  superior.  Of  this 
there  can  be  no  doubt.  The  claimant  meant  to  take  the  sub- 
ject provided  to  him,  and  it  is  equally  clear  that  the  superior 
meant  to  grant  it.  The  precept  says  that  the  superior  had  the 
former  investiture  before  him,  and  I  must  presume  that  he  made 
the  necessary  inquiries  to  satisfy  himself  that  the  claimant^ 
whether  as  heir  of  provision,  or  otherwise,  was  the  nearest  hw- 
ful  heir  of  the  last  proprietor.  Unless  the  superior  did  so,  he 
could  not  in  reason  or  justice  give  such  a  precept.  This  opinion 
is  founded  upon  the  decision  in  Lord  Dalhousie  v.  Lord  and 
Lady  Hawley,  and  I  see  no  contrary  decision.  I  am  for  ad- 
hering.'' 

Lord  Justice-Clerk  Macqueen. — "  I  am  sorry  that  this  cause 
is  of  so  small  value,  as  I  should  wish  the  point  of  law,  which  I 
consider  of  the  last  importance,  to  be  fully  considered  and 
settled  by  a  judgment  of  the  last  resort.     I  was  and  still  am 
clear  that  the  interlocutor  is  wrong.     In  the  ancient  and  undi- 
gested state  of  the  feudal  law,  a  precept  of  clare  was  held  as » 
proper  mode  of  entry  before  charters,  &c.,  introduced.     By  the 
ancient  form  the  superior  gave  entry  to  the  vassal  by  putting 
him  in  possession  before  the  pares  curice,  in  whose  presence  the 
superior  admitted  the  vassal.     This  was  in  some  measure  equi- 
valent to  a  service  by  jury,  as  the  pares  curice  were  to  be  con- 
sidered as  a  jury,  who  well  knew  that  the  heir  was  the  true 
heir.     When  precepts  of  clare  were  first  introduced,  they  were 


PRECEPT  OP  CLARE  CONSTAT.  279 

used  only  for  entering  as  heirs,  descendants,  a  son  or  grandson,     Rmd 
to  his  father  or  grandfather,  and  I  wish  the  practice  had  still   woods. 
continued  so.    But  I  admit  that  precepts  of  clare  have  for  some    "nggT 
time  been  used  as  a  mode  of  entering  extraneous  collateral  heirs, 
and  heirs  of  provision,  and  in  that  respect  precepts  of  clare 
are  now  considered  as  equivalent  to  a  ser^'ice.    But  I  never  can 
admit  them  to  be  better  than  a  service,  and  I  think  a  service, 
in  terms  of  this  precept,  would  not  vest  the  right  to  this  subject 
in  the  respondent.     It  is  said  that  the  intention  of  the  vassal 
was  to  claim,  and  of  the  superior  was  to  grant,  this  subject. 
Here  things  confounded  that  must  be  kept  separate.     In  con- 
struing contracts,  or  deeds  of  settlement,  the  Court  must  en- 
deavour to  determine  according  to  the  intention  of  parties,  but 
that  rule  of  ^'udging  will  not  apply  to  legal  diligence,  legal  acts, 
or  making  up  of  titles.     In  these  I  never  understood  nor  heard 
it  contended  that  the  Court  could  allow  intention  to  enter  into 
their  consideration  in  these  cases.     It  must  abide  by  the  words, 
without  regard  to  intention.     The  case  of  Landales  enters  deep 
into  this  question.    It  was  determined  when  this  bench  was  filled 
with  as  able  Judges  as  ever  sat  upon  it.     It  is  true  that  there 
are  some  decisions  where  services  have  been  sustained  where 
the  description  of  the  heir  was  not  accurate  or  complete,  but  in 
all  these  cases  it  was  impossible  that  the  claimant  heir  could 
be  different  from  the  heir  entitled  to  be  served.     But  this  case 
very  different,  for  it  is  impossible  to  dispute  that  the  heir  en- 
titled to  take  this  subject  might  have  been  different  from  the 
heir  described  in  this  precept.     I  therefore  caimot  sustain  this 
precept,  when  I  am  clear  that  a  service  in  the  same  terms  would 
have  been  ineffectual." 

Lord  President  Miller. — "  I  differ  not  from  the  Justice- 
Clerk  in  the  principles  laid  down  by  him.  I  admit  wc  are  not 
entitled  to  supply  defects  in  precepts  of  clare  from  presumed 
intention,  but  I  take  up  the  question  upon  what  is  the  legal 
sense  and  meaning  of  the  precept,  as  expressed,  and  1  think 
that,  taking  the  whole  of  it  together,  there  is  enough  to  satisfy 
that  the  superior  had  made  the  inquiries  which  satisfied  him 
that  the  claimant  in  the  precept  was  the  nearest  lawful  heir, 
and  the  heir  of  provision  in  this  subject.  It  is  impossible  other- 
wise to  reconcile  the  granting  of  this  precept  with  what  any 
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RwD  man  of  common  sense  would  have  done  as  superior.  I  cannot, 
WooiM.  upon  nice  and  subtle  distinctions  and  arguments,  forfeit  the 
1788.     respondent  of  what  I  consider  her  just  right,  and  therefore  I 

must  be  for  giving  eflfect  to  this  precept,  and,  of  consequence, 

for  adhering." 

M8%otl!^        "  ^^  **^®  ^^'^  ^^^  Judges  as  under,  voted  AUer,  Lord  Justice- 
Ei^iiston's     Clerk  Alva,  Gardenston,  Swinton,  Rockville,  Dunsinnan,  Dr^- 
*^    'horn.    Voted  Adhere^  Eskgrove,  Henderland,  Monboddo,  Stone- 
field,  Ankerville/' 

"  Hailes,  in  the  Outer  House,  as  Ordinary,  Elliock  not  ia 
Court,  and  President  had  no  vote  as  a  majority  for  altering. 

"  The  interlocutor  was  acquiesced  in,  the  respondent  not  being 
able  to  litigate  the  question  farther." 


II.— CRICHTON'S  CREDITORS  v.  CHRISTIAN  KNOWLEDGE  SOCIETY. 

Jan.  16, 1798,      j^  1751  John  Hendcrsou  disponed  the  lands  of  Newington 
Nabbativk.   to  Patrick  Crichton,  and  after  his  decease  to  Charles,  William, 
and  Alexander  Crichton,  his  three  sons,  equally  among  them, 
reserving  full  power  to  their  father  to  sell  and  dispose  or  con- 
tract debt  on  the  said  lands.     Infeftment  followed  upon  this  dis- 
position in  favour  of  Patrick  Crichton,  for  himself  and  as  pro- 
curator for  his  three  sons.     In  1758  the  father  executed  a 
general  disposition,  conveying  to  William  and  Alexander,  his 
second  and  third  sons,  equally  betwixt  them,  and  the  heirs  of 
their  bodies,  and  failing  any  one  of  them  by  decease,  without 
heirs  of  his  body,  to  the  survivor,  all  the  heritable  and  moveable 
property  belonging  to  him  at  the  time  of  his  death.     This  deed 
contained  an  obligation  on  the  eldest  son  Charles  to  grant  a 
conveyance  in  favour  of  his  two  brothers  the  disponees.     The 
father  died  in  1 760.    William  and  Alexander  obtained  a  charter 
of  confirmation  of  their  father's  infeftment,  and  a  precept  of 
clare  constat  in  their  own  favour,  as  regarded  two-thirds  of 
the   lands,   and  on  this  precept  infeftment  followed  in  their 
favour.     They  also  adjudged  from   Charles   the  other  third 
in  implement  of  their  father's  general  disposition  of  1 758,  ancl 
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I  1770  they  were  infefl  upon  a  charter  of  adjudication  in 
nplement. 

In  1782  William  Crichton  died  intestate,  and  without  lawful 

88ue.     In  1784  Alexander  obtained  himself  served  nearest  and 

lawful  heir  of  provision  to  William  in  terms  of  the  disposition 

1758.     He  then  obtained  a  precept  of  dare  constat  as  nearest 

and  lawful  heir  of  provision  in  general  to  the  said  deceased 

William  Crichton,  his  brother,  in  the  subjects  particularly  before 

described,  conform  to  his  service  as  such,  expede  before  the 

bailies  of  Edinburgh.     The  precept  of  dare  constat  bore  that 

by  authentic   instruments   and  documents   produced   to  and 

publicly  read  before  the  superior,  it  appeared  that  Alexander 

was  nearest  heir  of  provision  to  William  in  the  half  of  Newing- 

ton,  "  conform  to  his  service  as  such."    At  the  time  the  precept 

was  obtained,  the  eldest  brother  Charles  was  alive.    Infeftment 

followed  on  the  precept  in  favour  of  Alexander. 

In  1 793  Alexander  granted  an  heritable  bond  for  the  sum  of 
£5000  in  favour  of  the  Society  for  Propagating  Christian  Know- 
ledge, and  another  for  £4000  in  favour  of  Alexander  Wood. 
Alexander  Crichton  having  become  bankrupt,  the  trustee 
ranked  the  said  Society  primo  loco,  and  the  said  Alexander 
Vood  secundo  loco.  The  personal  creditors  objected  to  the 
preference,  on  the  ground  that  the  common  debtor  was  feudally 
invested  in  no  more  than  two-thirds  of  the  subjects,  that  his 
right  to  the  remaining  third  was  merely  personal,  and  that 
therefore  over  this  third  the  heritable  creditors  were  not  en- 
tided  to  any  preference. 
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Pleaded  for  the  Personal  Creditors. — Alexander  the  argoient  fob 
common  debtor  stood  infeft  in  one-third  of  the  lands  under  Hen-  Creditobs. 
derson's  disposition  in  1751.  In  the  half  of  another  third  he 
stood  iufeft  under  the  charter  of  adjudication,  in  implement  of 
his  father's  general  disposition  of  1758.  In  the  other  half  of 
that  third  he  was  also  infeft  in  virtue  of  his  service  as  nearest 
and  lawful  heir  of  provision  to  William  in  terms  of  the  disposi- 
tion of  1 758,  and  the  precept  of  dare  constat  that  followed  upon 
;hat  service.  Alexander  stood  thus  feudally  vested  in  two- 
hirds  of  the  estate.  But  the  other  third  remains  in  hcereditate 
icente  of  William,  for  William  stood  invested  in  that  third  under 
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CaSw    ^^^  disposition  1751.     The  adjudication  in  implement  of  the 

T.         deed    1758  carried  to  William  and   Alexander  nothing  but 

KnowLttDGK   Charles's  third.    Alexander's  service  to  William,  as  nearest  and 

SociETT.     lawful  heir  of  provision  to  him,  in  terms  of  the  disposition  1758, 

179a       could  carr^  nothing  but  what  William  held  under  the  deed  of 

1758.     But  all  that  William  held  under  the  deed  of  1758  was 

the  half  of  Charles's  third.    The  third  therefore  which  belonged 

to  William   under  the  deed  of  1751,  remains  still  in  hasre- 

ditate  jdcente  of  William,  no  title  having  been  made  up  to  it 

whatever. 

Although  Alexander  was  heir  of  provision  to  William  under 
the  deed  1 758,  it  did  not  necessarily  follow  that  he  was  heir  of 
provision  under  the  deed  1751,  under  which  deed  William  had 
made  up  his  title  to  his  own  proper  third  of  the  estate.    In 
point  of  fact,  Alexander  wasnotheir  of  provision  under  the  deed 
1751  to  William.     The  elder  brother  Charles  was  the  heir  of 
provision  under  that  deed.    The  precept  oiclare  constat  therefore 
could  not  carry  the  hcereditas  of  William  in  his  own  third  of  the 
lands.    Ex  facte  of  the  deed  1751,  Alexander  was  not  the  heir 
of  the  investiture,  and  therefore  he  could  not  expede  a  valid 
title  to  that  third,  unless  that  title  proceeded  through  the  heir 
of  the  investiture.     Alexander  had  nothing  more  than  a  claim 
against  his  brother  Charles  to  make  over  that  third  to  him. 

A  precept  of  clare  constat  can  have  no  effect  unless  it  is 
granted  to  the  person  who  is  heir.  Nor  is  it  enough  that  the 
precept  is  granted  to  one  who  is  the  heir.  It  must  be  granted 
to  him  under  the  character  under  which  he  is  heir.  Alexander 
was  not  the  heir.  Although  he  had  been  heir,  it  must  have 
been  as  heir  of  provision  in  terms  of  the  deed  1751.  But  the 
precept  of  clare  constat  was  granted  to  him  as  heir  of  provision 
in  terms  of  the  deed  1758. 

The  heritable  security  in  question  is  therefore  ineffectual  in 
so  far  as  it  extends  over  WilUam's  original  third.  It  was  granted 
by  a  person  who  was  never  validly  infeft  in  that  third,  and  who 
was  not  so  much  as  heir-apparent  of  the  standing  investiture, 
but  who  had  only  a  claim  against  the  proper  heir  of  the  inves- 
titure to  denude  himself  in  his  favour.  The  character  of  the 
heir  under  a  precept  of  clare  constat  must  be  distinguished  with 
the  same  accuracy  and  precision  as  in  a  special  service. 
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Pleaded  por  the  Society  por  Propagating  Christian    criohton's 

_  Cbbditobs 

Knowledge. — The  retour  of  Alexander's  service,  as  heir  of  his         ©. 
brother  WiUiam,  bears  that  William  died  **  absque  heredibus  ex   khowSdob 
suo  corpore  legitime  procreatis  et  quod  ob  earn  cartam  diet.      ^o^im. 
Alexander  Chrichton,  later  praBsentium  est  legitimus  et  pro-       1708. 
pinquior    haeres    provisionis    dicti    Gulielmi    Chrichton,    sui  cubiotmn  ^* 
fratris  in  talibus  terris  et  hereditamentis  ad  quas  succedebat  p"^*-*^^* 
per  decessum  Patricii  Chrichton,  eorum  patris  secundum  et  in 
terminis  dispositionis,  de  data  decimo  octavo  die  Januarii  Anno 
Domini  millesimo  Septingentesimo  et  quinquagesimo  octavo." 

The  precept  of  dare  constat  bore  "  that  by  authentic  instru- 
ments and  documents,  produced  to  and  pubUcly  read  before  us, 
it  clearly  appears  and  is  evident  that  WilUam  Crichton,  im- 
mediate elder  brother-german  to  Alexander  Crichton,  bearer 
hereof,  died  last  vest  and  seised  as  of  fee  in  the  just  and  equal 
half  of  all  and  whole  the  lands  of  Newington,  and  that  the  said 
Alexander  Crichton,  bearer  hereof,  is  nearest  and  lawful  heir 
of  provision  in  general  to  the  said  William  Crichton,  his 
brother-german,  in  the  said  lands,  conform  to  his  service  as 
such,  expede  before  the  baiUes  of  Edinburgh,  duly  retoured  to 
Chancery."  The  precept  concluded  with  a  warrant  to  infeft  the 
said  Alexander  Crichton  in  the  just  and  equal  half  of  the  said 
lands. 

It  must  be  presumed  that  the  authentic  instruments  and  do- 
cuments produced  to  the  superior  consisted  of  the  disposition 
of  1751  as  well  as  that  of  1758.  And  if  the  superior  was 
satisfied  from  the  documents  produced  that  Alexander  had  right 
to  the  full  half  that  was  vested  in  William,  he  was  fully 
warranted  to  renew  the  investiture  in  the  person  of  Alexander. 
The  principle  of  the  law  of  Scotland  is,  that  upon  the  death  of 
the  vassal  the  lands  revert  to  the  superior,  and  from  him  the 
renewal  of  the  investiture  in  the  person  of  the  heir  must  pro- 
ceed. The  superior  is  the  judge  whether  the  person  who 
applies  for  the  renewal  is  or  is  not  entitled  to  it.  Accordingly, 
precepts  of  clare  constat  are  every  day  granted  by  superiors  in 
favour  of  the  heir  of  the  deceased  vassals,  upon  their  own  per- 
sonal knowledge  of  the  right  of  the  heir,  without  any  evidence 
by  service  or  otherwise.*  In  the  renewal  of  investitures  by  the 
Crown,  services  must  be  gone  through,  because  the  Crown  being 
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paramount  superior  of  all  the  lands  in  the  kingdom,  it  is  im- 
possible  that  the  Crown  should  be  acquainted  with  the  situation 
or  connexion  of  all  the  Crown  vassals.  Hence  precepts  of 
clare  constcU  are  never  granted  by  the  Crown.  The  case  is 
diflFerent  with  subject-superiors.  Their  right  being  less  ex- 
tensive, they  have  it  generally  in  their  power  to  know  with 
certainty  whether  the  person  who  applies  for  a  renewal  of  the 
investiture  be  indeed  the  heir  of  the  former  vassal  or  not 
Accordingly,  subject-superiors  are  in  the  habit  of  renewing  the 
investiture  to  the  heir  upon  their  own  private  knowledge,  and 
the  investiture  so  renewed  is  as  secure  from  challenge  as  if  a 
service  had  been  gone  through.  If  the  person  to  whom  the 
renewal  is  granted  is  not  the  true  heir,  it  will  be  competent  to 
the  true  heir  to  set  his  title  aside.  This  also  may  be  done 
where  there  has  been  a  service,  but  with  this  difference,  that 
services  are  secured  from  challenge  after  twenty  years,  whereas 
investitures,  by  means  of  precepts  of  clare  constat^  must  run  the 
course  of  the  long  prescription. 

The  objection  that  Alexander  by  his  service  to  William  could 
take  nothing  but  what  William  held  under  the  deed  1758,  which 
consisted  only  of  the  half  of  Charles's  third,  is  unfounded.  The 
service  bears  that  Alexander  was  heir  in  all  the  lands  to  which 
William  succeeded  upon  the  death  of  his  father  under  the  dis- 
position 1758.  This  description  applied  with  the  strictest 
propriety  to  the  half  of  the  whole  lands.  The  deed  1 758,  being 
the  last  settlement  of  Patrick  Crichton,  was  the  real  and  sole 
rule  of  his  succession.  It  was  under  that  deed  that,  strictly 
speaking,  William  had  right  to  any  part  of  the  lands. 

But  farther,  there  was  no  occasion  to  found  upon  the  service  at 
all.  The  service  was  not  at  all  necessary.  The  superior  might 
have  granted  a  precept  of  clare  constai  without  any  service. 
A  service  was  perhaps  proper  to  show  that  William  died  with- 
out issue.  But  with  that  view  it  was  of  no  consequence  to  what 
deed  or  title  the  service  referred.  To  whatever  title  it  referred, 
the  service  was  equally  evidence  of  that  fact,  and  that  fact  being 
cstabUshed,  it  led  directly  to  the  conclusion  that  Alexander  had 
right  to  William's  half  of  the  whole  lands  in  virtue  of  the  sub- 
stitution in  the  general  disposition  of  1758.  The  service  there- 
fore, though  referred  to  in  the  precept,  can  only  be  considered 
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IS  one  of  the  " authentic  instruments  and  documents"  laid  be-    Cbichtosh 
fore  the  superior  to  instruct  Alexander's  right  to  the  half  of  the         v. 
whole  lands  "vrhich  formerly  belonged  to  his  brother.  Kw)wlkdgk 

SOCIKTY. 


The  Lords  "  Repelled  the  Objection/'  and  on  advising  a  Re-        i798. 
claiming  Petition  with  Answers,  they  "  Adhered."  l^sl^io^'ms. 

In  the  Faculty  Reports  it  is  stated  to  have  been  observed  on 
the  Bench  as  follows  : — "  Precepts  of  clare  constat  were  origi- 
[lally  granted  only  to  the  descendants  of  the  last  vassal,  but 
they  may  now  be  granted  to  any  person  who  the  superior  is 
satisfied  is  heir  to  the  lands.  In  this  respect  a  precept  is  a  safer 
title  than  a  service.  The  latter  being  an  actus  legitimus,  must 
be  acciurate  in  every  particular,  whereas  it  is  sufficient  that  the 
former  is  substantially  right.  The  service  1784  is  only  one  of 
the  documents  which  it  must  be  presumed  were  produced  to  the 
superiors.  Besides,  the  deed  1758  may  be  considered  as  not 
merely  creating  an  obligation  in  Charles  Crichton  to  denude, 
but  as  an  exercise  of  the  power  to  alter,  reserved  by  the  deed 
1751,  and  the  case  the  same  as  if  Charles  had  not  been  men- 
tioned in  it. 

On  the  Session  Papers  Lord  President  Campbell  has  ms.  Notes,  sir 
written, — "  Objection  to  title.  Precept  of  clare  and  infeftment  Se^ionPaper^ 
sufficient  Objection  too  critical.  Founded  on  a  reference  to 
the  service,  which  was  not  necessary.  But  even  the  service 
was  in  the  whole  half  which  was  in  WilUam,  including  his  own 
original  third  as  well  as  his  half  of  Charles's.  The  reference  to 
the  disposition  1758  was  merely  for  the  destination,  as  it  varied 
the  former  destination,  and  the  precept  of  clare  includes  the 
whole.  It  refers  to  the  service  and  retour,  and  consequently 
to  the  disposition  1758,  as  showing  the  destination.  But  it  is 
a  renewal  of  the  investiture  in  William's  person,  consisting  of 
the  former  precept  and  infeftment,  and  sasine  upon  the  charter 
of  adjudication.  The  words  '  conform  to  his  service  as  lawful 
heir  of  provision  in  general  to  his  brother'  might  have  been 
omitted,  and  could  not  be  meant  as  a  limitation,  when  in  fact 
the  retour  contained  the  whole  lands." 
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1.  The  strict  rule   adopted  in 
the  case  of  Reid  v.  Woods  was 
again  applied  in  the  case  of  Fair- 
service    V.   White,   June    17, 
1789.     In  that  case  certain  lands 
were  conveyed  by  a  father  in  his 
marriage-contract  to  himself,  and 
to  the  heirs  and  bairns  of  the  mar- 
riage, and  on  this  conveyance,  in- 
feftment  followed.     The  eldest  son 
of  the  marriage,   on  his  father's 
death,  obtained  from  the  superior 
a  charter  of  confirmation,  contain- 
ing also  a  precept  of  clare  constat 
in  the  following   terms : — "  And 
because  by  authentic  instruments 
and   documents    produced,   read, 
seen,  and  considered  by  me,  and 
by    virtue    of   the    confirmation 
above-mentioned,    it    clearly  ap- 
pears and  is  made  known  to  me, 
that   the  said   deceased   Andrew 
Fairservice,    father  of   the    said 
James  Fairservice,  died  last  vest 
and  seised  as  of  fee  in  all  and  haill 
the   said   lands  of  Meadow,  &c., 
and  that  the  said  James  Fairser* 
vice  is  nearest  and  lawful  heir  to 
the  said  Andrew  Fairservice,  his 
father,  in  the  foresaid  lands  and 
others,"  &C.     The  title  made  up 
on  this  precept  was  objected  to  on 
the  ground  that  the  character  as 
nearest   and   lawful    heir  to   his 
father,  did  not  necessarily  imply 
tliat  he  was  heir  of  the  marriage, 
in  whose  favour  the  lands  had  been 
destined.     The  Court  found  that 
the  precept  of  clare  constat  was  in- 
effectual to  carry  the  lands  in  ques- 
tion. 

2.  Lord  Justice-Clerk  Mac- 
Queen  observed, — "I  doubt  as 
to  the  effect  of  the  precept  of  clare, 
A  service  in  the  terms  of  this  pre- 


cept would  not  have  carried  these 
lands.     In  the  late  case  of  WoODfi 
V.  Reid,  determined  within  these 
twelve  months,  the  Court  refiised 
to  sustain  a  precept  of  clare  as  a 
good  title,  though  a  much  harder 
case  than  the  present,  as  there  the 
defect  of  title  was  fatal  to  the  par- 
ties' right,  whereas  here  the  defect 
may  be  remedied  at  a  small  ex- 
pense, by  getting  a  new  precept  of 
clare  proceeding  expressly  upon 
the  settlement,  and  finding  Fai^ 
service  the  heir  under  the  ina> 
riage-contract,  a  settlement  which 
present  precept  does  not."    LoBD 
President  Miller  observed,— 
"  As  to  the  objection  founded  on 
the  defect  of  the  precept  of  ckrej 
I  must  be  of  the  opinion  last  given. 
I  was  against  the  judgment  of  the 
Court  in  the   case  of  Woods  f. 
Keid,  which  I  thought  a  hard  case; 
but  as  the  Court  sustained  the  ob- 
jection, I  do  not  in  this  case,  which 
is  not  near  so  favourable,  consider 
myself  at  liberty  to  overturn  what 
the  Court  has  done  in  the  case  of 
Woods  V.  Reid,  and  regret  it  the 
less  as  the  defect  can  be  easily  re- 
medied by  a  new  precept."    Lord 
EsKGROVE     observed, — "  I    was 
against  the  decision  in  the  case  of 
Woods  V.  Reid,  and  must  be  more 
against  sustaining  the  objection  in 
this  case,  as  here  the  precept  bears 
that  the  superior  considered  the 
deed  and  sustained  Fairservice  as 
the  heir  in  that  settlement,  and 
entered  him  as  such.  There  cannot 
be  a  doubt  that  the  superior  meant 
to  give  and  actually  gave  this  man 
an  entry  as  heir  under  the  deeds 
that  give  rise  to  the  present  ques- 
tion, and  as  little  doubt  that  the 
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intered  asked  and  intended 
'  under  that  deed,  I  am 
e  for  repelling  the  objec- 
MS.  Notesj  ElphinstorCs 
Papers. 

.  different  rule  was  laid 
I  the  case  of  Crichton's 
'0R8  V.  The  Christian 
i£i>GK  Society,  and  the 
ire  adopted  was  again  ap- 
1  the  subsequent  case  of 
jtf's  Trustees  v,  Graham, 
f  31,  1798.  In  that  case 
lands  were  conveyed  by  a 
D  his  son's  contract  of  mar- 
jo  his  son  and  the  heirs- 

the  marriage.  The  con- 
ontained  procuratory  and 
y  and  infeftment  was  taken 
son  on  the  latter.  Upon 
h,  the  only  son  of  the  mar- 
:pede  a  general  ser\'ice  as 

provision  to  his  father, 
rm  to  the  contract."  Hav- 
s  taken  up  the  unexecuted 
tory  contained  in  the  con- 
3  obtained  a  charter  of  resig- 
upon  which  he  was  infeft. 
»rwards  granted  a  precept 
constat  in  his  own  favour, 
"ecept,  after  narrating  his 
[>  the  superiority  in  conse- 
of  the  charter  of  resigna- 
•oceeded,  "  Because,  by  au- 
instnimen  ts  and  documents, 
ly  appears  that  my  father 
}t  vest  and  seised  as  of  fee 
3  lands  after-mentioned, 
)le  to  a  contract  of  marriage, 
ch  contract  the  said  lands 
lisponed  to  my  father  and 
irs  therein  specified,  and 
am  nearest  and  lawful  heir 
Father  in  the  property  of  the 
ids."  It  then  directed  sasine 


to  be  given  to  himself  ^^  as  heir 
aforesaid."    The  title  was  objected 
to  on  the  ground  that  it  did  not 
necessarily  follow  from  the  descrip- 
tion "  nearest  and  lawful  heir  of 
my  father,"  that  the  son  was  the 
heir  of  provision  in  terms  of  the 
contract,  and  it  was  urged  that  the 
defect  was  not  obviated  by  a  re- 
ference to  other  deeds  in  the  pre- 
cept, as  a  precept,  like  a  service, 
must  fix  the  character  of  the  vassal 
without  the  aid  of  extrinsic  evi- 
dence.     Lord    Armadale    re- 
ported the  cause,  and  the  Court 
were  unanimously  of  opinion  that 
the  meaning  of  the  precept  was 
sufficiently  clear.     In  the  Faculty 
Report  it  is  stated,  that  the  Court 
considered  the  point  fixed  by  the 
decision  in  the  case  of  Crichton  v. 
The  Christian  Knowledge  Society. 
On    the    Session    Papers  Lord 
President  Campbell  has  writ- 
ten,— "The  whole  tenor  of  the 
precept  of  clare  must  be  attended 
to,   from  which  it  evidently  ap- 
pears that  the  words  nearest  and 
lawful  heir  refer  to  the  destination 
in  the  contract  which  is  recited 
immediately  before,  and  therefore 
did  in  reality  mean  heir  of  provi- 
sion by  that  contract.    See  case 
of  Crichton  decided  the  other  day." 
MS,  Nctesy   Sir  Hay  CampbelPs 
Session  Papers.     In    the   subse- 
quent case  of  Orr,  unreported, 
December  7, 1798,  a  similar  judg- 
ment was  pronounced.     On   the 
Session    Papers   Lord   President 
Campbell    has    written, — "  The 
superior  had  the  investiture  before 
him,  and  he  was  satisfied  that  he 
was  the  heir  on  that  investiture. 
Cases  of  Haldane,  &c.,  apply.  See 


288 


RENEWAL  OP  INVESTITURE. 


the  late  case  of  Calderwood  Dur- 
ham V.  Graham." — MS.  Notesy  Sir 
llay  CampbelVa  Sessioii  Papers. 

4.  One  branch  of  the  case  of 
Ogilvy  v.  Ogilvy,  June  5, 1817, 
related  to  the  validity  of  a  title 
made  up  by  a  precept  of  cUire  con^ 
8tat.     A  portion  of  the  lands  of 
Inshewan  was  held  of  the  family 
of  Airly.     In  1705  James  Ogilvy 
conveyed  them  in  his  eldest  son^s 
marriage^contract  to  his  eldest  son 
John  Ogilvy,  and  the  heirs-male 
of  the  marriage;  whom  failing,  to 
his  heirs-male  whatsoever.     John 
Ogilvy  took  infeftment  on  the  pre- 
cept in  the  marriage-contract,  and 
on  his  death,  his  eldest  son  John 
Ogilvy  (2)  made  up  his  titles  by 
charter  of   confirmation    of    his 
father's  infeftment,  precept  of  cZar« 
constat^   and   infeftment  thereon. 
The   charter  recited  that  James 
Ogilvy  stood  last  publicly  infeft  in 
the  lands,  and  that  John  Ogilvy 
(1),  last  of  Inshewan,  eldest  son 
and  heir  of  the  said  James  Ogilvy, 
stood  last  infeft  in  the  lands  upon 
a  disposition   in  his  favour,  con- 
tained in  the  contract  of  marriage 
1785.     It  then  ratified,  approved, 
and  confirmed  the  disposition  con- 
tained in  the  contract  of  marriage, 
with  the  sasine  following  thereon, 
and  declared  "  that  this  confirma- 
tion shall  be  as  sufficient  as  if  the 
said   disposition   and   contract  of 
marriage,  precept  of  sasine  therein 
contained,  and  instrument  of  sa- 
sine  taken   thereon,  were  herein 
verbatim   insert."      The   superior 
then  stated,  that  from  ^'  authentic 
instruments  shown  to,  read,  and 
confirmed  by  me,  it  clearly  appears 
that  the  said  John  Ogilvy,  last  of 


Inshewan,  died  last  vest  and  seised 
as  of  fee,  &c.,  and  that  my  lovite 
John  Ogilvy  (2),  now  of  Inshewan, 
is  eldest  son  and  nearest  law&l 
heir  of  the  said  John  Ogilvy  de- 
ceased, conform  to  his  general 
service  expede  before  the  Sheriff 
of  Edinburgh,  the  1st  day  of  July 
1741  years,  duly  retoured  to  Chan- 
cery." It  was  objected  that  as  the 
precept  of  clare  constat  bore  ^efe^ 
ence  to  the  service,  which  was  a 
service  '*'  as  nearest  and  lawM 
heir,"  and  not  as  heir  of  provision 
under  the  marriage-contract  1705, 
it  was  granted  to  the  heir  of  the 
marriage  in  a  wrong  character, 
and  was  therefore  inept  and  in- 
efiectual. 

5.  Lord  Alloway,  Ordinary, 
pronounced  the  following  interlo- 
cutor : — "  With  regard  to  the 
other  lands  holding  of  the  Earl  of 
Airly,  and  to  which  John  Ogilvy 
had  taken  base  infeflment  on  the 
contract  of  marriage,  and  to  which 
the  late  John  Ogilvy  had  com- 
pleted his  title  by  charter  of  con- 
firmation, narrating  the  contract 
of  marriage  and  base  infeftment 
thereon,  and  by  precept  of  clare 
constat  contained  in  the  same 
deed :  Finds  that  the  deed  itself 
declares  that  it  should  be  of  eqaal 
strength  and  effect  as  if  the  said 
disposition  and  contract  of  ma^ 
riage,  precept  of  sasine  therein 
contained,  and  instrument  of  sa- 
sine taken  thereon,  were  v^ioltfA 
inserted,  and  that  the  precept  of 
clare  is  an  express  entry  granted 
to  the  late  John  Ogilvy  under  thai 
investiture ;  and  although  the  pie* 
cept  of  clare  also  refers  to  the  ser- 
vice of  1st  July  1741,  the  superior 
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itied  to  do  8O9  as  one  of  the 
;ic  documents,  satisfying  his 
hat  the  claimant  was  the 
the  investiture,  to  whom 
was  to  be  given.  There- 
LStains  the  defences,  quoad 
)Ie  lands  contained  in  the 
of  clare  coiistaty  and  assoil- 
;  defender  from  the  whole 
ions  of  the  libel  with  regard 
?  lands,  and  decerns." 
he  pursuer  having  reclaini- 
}  Court  adhered.  Lokd 
A.T  observed, — '*  This  pre- 
clare  is  a  special  thing,  and 
to  a  particular  investiture 
tination,  which  it  holds  as 
I  in  the  instrument.  Be- 
vQTi  the  general  service  re- 
o  in  tlie  precept  is  here  of 
r,  thougli  incorrect  in  its 
,  it  still  was  a  ri^lit  and 
ble  means  of  substantiatincj 
e  obtainer  of  the  precept 
id  it  is  impossible  to  suf)- 
lat  the  superior  sliut  his 
gainst  the  very  destination 
le  engrossed  in  his  charter, 
ich  onlv  he  meant  to  fulfil, 
ses  in  1798,  cpioted  in  the 
viz.,  Durham's  Trustees  v. 
n,  3lst  January  1798,  and 
jditors  of  Cricliton  r .  Alex- 
Wood,  &c.,  l()th  January 
are  liere  in  point.  Tliey 
h  this  position,  that  a  pre- 
clxircj  not  being  an  actus 
f.<,  and  being  apjjlicable  to 
'ular  subject  and  investiture 
not  to  be  tried  by  the  same 
ious  rules  as  a  service.  In 
>r  case  of  Fairservice,  1 7th 
789,  the  seller  of  the  lands, 
n  life,  had  it  in  his  power 
obtain  a  more  correct  title, 


and  it  was  therefore  right  he  should 
be  ordained  to  do  so."  Lord  Pre- 
sident Hope  observed, — "  I  am 
of  the  same  opinion.  A  precept 
of  clare  is  always  a  special  thing. 
It  does  not  declare  or  vest  the  gene- 
ral character,  and,  in  strictness,  it 
ought  not  to  infer  an  universal  re- 
presentation. The  superior  has 
nothing  to  do  with  the  general 
character ;  his  only  business  is  to 
find  his  own  proper  vassal.  For 
that  purpose  he  looks  into  the  last 
investiture,  and  if  he  gives  his 
precept  to  the  legitimus  et  propin- 
quior  luFres,  he  must  mean  the  heir 
in  that  investiture,  which  he  spe- 
cifies or  refers  to.  The  superior 
was  not  bound  to  state,  in  the  pre- 
sent instance,  how  he  knew  that 
the  bearer  was  the  person  who  had 
right  under  that  contract  and  in- 
vestiture ;  but  certainly  the  bear- 
er's service,  as  nearest  heir  and 
eldest  son  of  his  father  and  mother 
named  in  the  contract,  was  a  just 
and  reasonable  means  of  certiorat- 
inrr  him  in  that  matter."*' 

7.  The  soundness  of  the  judg- 
ment in  the  case  of  CniciiTON  r. 
THE  Christian  Knowledge  So- 
ciety may  be  doubted  in  regard  to 
one  point  on  which  the  Court  went 
farther  than  it  ever  did  before.  It 
affirmed  the  competency  of  the 
superior  to  look  beyond  the  last 
investiture,  and  to  enter  a  party  as 
heir  who  was  not  the  heir  of  the  last 
investiture,  but  whose  right  to  the 
lands  was  constituted  by  a  convey- 
ance which  had  never  been  feu- 
dalized. By  the  terms  of  the  last 
investiture,  the  lands  were  des- 
tined to  the  three  sons  of  Alex- 
ander   Cricliton    equally.      This 
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was  the  destination  in  the  disposi- 
tion 1751,  which  was  afterwards 
confirmed  by  the  superior.  By 
the  general  disposition  1758,  the 
eldest  of  the  three  sons  was  ex- 
cluded from  the  succession,  and  on 
the  death  of  one  of  the  others,  the 
succession  devolved  on  the  survi- 
vor. By  the  deed  1751,  therefore, 
the  right  of  William,  on  his  death, 
as  being  conquest,  belonged  to 
his  elder  brother  Charles,  who  was 
excluded  by  the  deed  1758.  It 
is  true  that  Charles  might  have 
been  compelled  to  convey  this  por- 
tion of  the  succession  to  his  other 
brother  James,  in  terms  of  the  deed 
1758,  but  the  deed  1758  being 
merely  personal,  James  could  not 
have  been  served  heir  to  his  bro- 
ther under  it,  and  on  the  same 
ground  it  is  thought  a  superior  was 
not  entitled  to  grant  a  precept  of 
dare  constat  in  respect  of  it.  In 
the  Faculty  Report  it  is  stated, 
that  the  Court  were  unanimous, 
with  one  dissentient  voice.  On  re- 
ferring to  Lord  Meado>vbank's 
Session  Papers,  it  appears  that  he 
was  the  Judge  who  dissented.  His 
Lordship  writes, — "  President 
— Feudal  title  properly  vested  in 
William,  Now  what  should  hin- 
der a  precept  of  dare  to  Alexan- 
der his  heir  of  provision  being 
sufficient  to  carry  it  to  Alexander? 
The  documents  produced  satisfied 
the  superior  that  he  was  heir  of  pro- 
vision ;  why  suppose  these  docu- 
ments do  not  refer  to  the  whole  sub- 
ject?" Lord  Meadowbank  then 
writes  in  reply, — "  But  the  answer 
is,  he  was  heir  of  provision,  not 
under  the  existing  investiture,  but 
by  a  separate  personal  deed,  and  it 


is  only  the  heir  of  investiti 
the  superior  knows  anytl 
He  cannot  divest  the  heir  o 
titure,  by  conferring  fee  oc 
son  who  has  only  a  right  of 
tion  on  the  heir  of  investi 
compel  him  to  denude, 
adhere,  me  renegante.  Pi 
considered  deed  1751  altc 
deed  1 758.  Justice-Clerk  ^ 
the  power  of  superiors  to  ad 
ponees." — MS.  Notes^  I^r 
dowhanlSs  Session  Papers, 
8.  On  referring  to  the 
Papers  of  Baron  Hume,  it 
that  Lord  Glenlee  agree 
Lord  Meadowbank.  Barer 
writes,  — "  The  Court  differe 
this  case,  Lords  Glenl 
Meadowbank  thinking  t 
precept  of  dare  was  irregi 
far  as  related  to  William's  < 
third,  in  which  he  was  infef 
the  deed  1751.  But  the  Pi 
and  Justice-Clerk,  and  a  n 
of  the  Court,  thought  that 
sufficient  if  the  superior,  up 
dence,  gave  the  precept  of 
the  person  who  was  entitlec 
Baron  Hume  then  adds, — ' 
judgment  stand,  it  ascertaii 
was  not  understood  formerh 
the  superior  has  right  to  c 
other  things  besides  tlie  ot 
vestiture.  For  here  the  las 
titure  of  William's  third  ( 
stand  in  favour  of  Alcxand 
could  not  have  got  a  senict 
it.  But  the  superior  was  he 
as  entitled  to  judge  upon  tl 
deed  1758,  that  the  investil 
deed  1751,  was  set  aside, 
the  deed  1758  William  an( 
ander  were  disponees  to  C 
third.     They  could  not  hav 
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iricetoit.  At  leasty  if  Alexander  ter.      Now,    qucmtuvj    Can    the 

Id  have  got  a  general  service  superior  grant  a  precept  of  clare 

heir  of  William   under  that  where    a  special   service   cannot 

dy  still  he  could  not  get  a  pre-  be  got,  nor  a  Chancery  precept 

t  from  Chancery  for  sasine,  but  of   sasine  V — MS.  Notesy  Baron 

st  have  gone  to  procure  a  char-  U timers  Session  Papers, 
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SPECIAL  SERVICE. 


Narrative. 


A  Special  Sei^ice  by  a  So7i  to  his  Father,  tanquani  haeres  legitimes 
et  propinquior,  in  land^  field  'under  an  Investiture  in  favour  of  ^^ 
Fatlier  and  his  Heirs-male,  is  sufficient,  as  tlie  one  churacter  ne- 
cessarily  implies  the  oilier, 

EARL  OF  DALHOUSIE  v.   LADY  HAWLEY. 

Nov.  13, 1712.  William  Eakl  of  Dalhousie,  in  the  marriage-contract  oi 
his  son  George,  settled  his  estate  on  him  and  the  heii's-inal^ 
of  the  body  of  his  son ;  whom  failing,  on  his  own  heirs-mal^ 
whatsoever.  The  contract  was  followed  by  a  charter  imder  tb^ 
Great  Seal,  on  which  George  was  infeft. 

In  1647  William,  then  Earl  of  Dalhousie,  and  son  of  George, 
was  served  heir  to  his  father  tanquam  kijitimus  et  propinquh^ 
hceres,  and  was  infeft,  and  died  in  1682. 

In  1711  the  pursuer  was  served  heir-male  to  the  said  Wil- 
liam Earl  of  Dalhousie,  who  was  his  cousin-german.  The  de- 
fender was  a  sister  of  the  said  Earl,  and  obtained  herself  served 
heir  of  line  to  her  brother.  The  pursuer  brought  a  reduction 
and  ira  probation  against  her,  of  all  rights  and  titles  to  the 
estate  in  her  person.  The  defender  objected  to  his  title  to  sue, 
on  the  ground  that  while  Earl  William  was  served  heir  of  hne, 
the  pursuer  was  served  to  him  as  heir-male. 
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Pleaded  for  the  Pursuer. — Earl  William  was  truly  and  i>aliiou8« 
actually  served  heir-male  to  Earl  George  his  father,  although  Hawlby. 
was  served  tanquam  legitimus  et  propinquior  hceres.  The  m^. 
rds  are  general,  and  generally  applicable  to  every  heir,  ac-  argumkst  for 
ding  to  the  several  circumstances  of  the  investiture.  The 
ef  of  inquest  ordains  the  Judge  to  whom  it  is  directed  to 
uire  who  died  last  vest  and  seised,  as  of  fee  in  such  lands, 
i  who  is  his  nearest  and  lawful  heir  therein.  These  words 
the  brieve  clearly  show  that  legitimus  and  propinquior  hwes 
Qot  exclusively  applicable  to  heirs  of  line,  but  to  all  heirs  of 
kinds.  The  infeftment  of  the  deceased  instructs  what  kinds 
heirs  the  fee  was  destined  to,  whether  heirs  of  line  or  of 
nquest,  heirs-portioners,  heirs  of  mai-riage,  heirs-male,  or  heirs 
taillie  and  provision.  An  inquest  having  under  their  consi- 
3ration  the  last  investiture,  by  the  grantor's  sasine  of  the  de- 
JaseJ,  whereby  it  appears  that  the  fee  is  provided  to  him 
id  the  heirs-male  of  his  body,  whom  failing,  to  a  third  party, 
lay  very  justly  find  and  cognosce  that  party  legitimus  et  pro- 
^nquior  lueres  of  the  investiture.  Because  the  law  which  gives 
feet  to  the  disposition  in  his  favour  makes  him  h(Bres  legiti- 
!««,  and  the  order  of  substitution  in  which  he  is  preferred 
»akes  him  hceres  propinquior.  Such  a  party  would  not  be  heir 
nine  to  the  grantor,  but  heir  of  provision  ;  but  an  heir  of  pro- 
ision  is  as  properly  legitimus  et  propinquior  luvres  as  an  heir 
fline. 

It  is  true  that  heirs-male  and  of  provision  are  so  distinguished 
'their  retours,  yet  that  is  not  necessarily  required.  It  is  but 
ie  effect  of  the  anxiety  of  the  party,  and  is  not  de  essentia, 
H^ing  that  legitimus  et  propinquior  heres  is  a  general  designa- 
^n,  applicable  to  all  heirs,  according  to  the  hist  investiture. 
The  defender's  plea  is  inconsistent  with  the  nature  of  the 
ling,  for  it  is  impossible  that  the  inquest  could  serve  William 
\t\  of  Dalhousie  naked  heir  of  line  to  his  predecessor  George, 
len  they  had  the  last  investiture  before  them,  leaving  the 
itlement  to  the  heirs-male  of  the  person  hist  infeft.  It  is  im- 
3sible  to  sup}>ose  that  the  inquest  could  have  served  William 
rl  4>f  Dalhousie  heir  of  line  to  his  predecessor,  without  any 
niment  instructing:  that  the  lands  to  which  he  w«'is  served 
rolved  on  heirs  of  line.     If,   therefore,  the  inipicst,  seeing 
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daliioumi  George  Earl  of  Dalhousie's  sasine  bearing  the  lands  of  Dalhousie 
Ujlwlkt,  to  devolve  on  his  heirs-male,  and  knowing  Earl  William  to  be 
1^  George's  eldest  son,  and  a*  such  served  him  heir  in  special  by 
the  words  legitimus  et  propinquior  hcereSy  it  is  impossible  to  . 
suppose  that  they  could  have  anything  else  in  their  view  than 
that  Earl  William,  as  nearest  heir-male  to  his  father  George, 
should  be  cognosced  and  served,  and  as  such,  infeft  in  these 
lands. 

To  plead  that  the  law  considers  only  an  heir  of  line  as  legi- 
timus  propinquior  hcrres,  is  sine  lege  loqui.     For  law  considers 
every  heir  as  legitimus  who,  according  to  the  circumstances 
of  the  last  investiture,  is  in  titulo  to  succeed.     And  although  it 
is  certain  that  every  heir  of  line  is  legitimus  et  propinquior^  yet 
every  legitimus  et  propinquior  hceres  is  not  heir  of  line  only,  for 
that  is  a  general  term  applicable  to  every  heir  in  sua  genere. 
This,  too,  must  obtain  multo  magis  in  the  present  case,  where 
the  import  of  the  term  is  not  left  doubtful,  but  brought  to  a 
necessary  explication,  so  that  in  a  special  service  to  the  lands 
of  Dalhousie,  upon  an  investiture  to  heirs-male,  the  inquest 
serving  the  eldest  son  legitimus  et  propinquior  hceres^  cannot  be 
said  to  serve  that  son  heir  of  line  only,  exclusive  of  the  benefit 
arising  to  him  as  being  heir-male,  and  consequently  of  the  in- 
vestiture. 

There  is  a  great  distinction  between  an  heir-general  and  an 
heir  specially  served  as  heir  of  the  investiture.  In  the  former 
case  the  heir  of  line  is  always  understood,  but  in  the  latter, 
hceres  legitimus  designs  the  person  who  is  capable  of  the  succes- 
sion by  the  terms  of  the  last  investiture. 

William  Earl  of  Dalhousie  having  therefore  in  his  person  his 
character  as  heir  of  line  and  as  heir-male,  he  was  rightly  served 
as  hwres  propinquior  et  legitimus.  The  terms  of  the  service  are 
explained  by  the  nature  of  the  investiture,  which  provides  the 
lands  to  heirs-male,  and,  consequently,  nearest  and  lawful  heir 
imports  no  more  than  the  heir  of  investiture. 

Argument  for      Pleaded  FOR  THE  DEFENDER. — The  pursuer's  title  is  void  and 
KFBNDER.       ^^^jj^  ^^^  cauuot  bc  the  ground  of  a  declaratory  action  against 

the  estate  of  Dalhousie.     Earl  William  stood  retoured  and  in- 
feft in  these  lands,  tanqu<im  legitimus  et  propinquior  hceres  only 
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to  his  father,  Earl  George.     This  either  impUed  that  he  was    Dalhoubi* 
served  heir  of  line  in  the  lands,  and  as  the  defender  was  a     Hawley. 
nearer  heir  of  line,  the  pursuer  could  have  no  pretence  to  be      "mT 
served  in  that  estate ;  or  at  least  it  was  irregular,  and  incon- 
sistent with  the  nature  of  a  service,  that  the  pursuer  could  be 
served  hceres  masculus  in  these  lands  to  Earl  William,  in  which 
he  died  infeft  upon  a  retour  tanquam  legitimm  et  propinqidor 
h(eres  only  to  his  father. 

Earl  William^s  service  cannot  be  otherwise  understood  than 
as  the  heir  of  blood,  whom  the  law  calls  the  heir  of  line.  There 
is  no  other  designation  for  characterizing  this  kind  of  heirs 
than  that  of  legitimtis  et  propinquior  hcei*es.  Whenever  this 
term  is  used,  the  heir  of  line  is  understood  to  be  designated. 
Brieves  and  services  are  forms  of  Chancery  which  have  their 
peculiar  styles,  and,  being  actus  ler/itimi,  are  always  precisely 
observed.  For  services  are  not  only  for  giving  an  active  title 
to  the  person,  but  likewise  for  distinguishing  the  diversity  of 
the  heir,  and  this  necessarily,  because  there  arises  thence  a 
diversity  by  law  as  regarding  them.  Some  heirs  are  liable 
only  subsidiaries  some  only  to  the  value  of  the  subject.  The 
service  must  clear  the  diversity  of  the  heir.  Heirs-male,  or  of 
provision,  or  of  entail,  are  only  liable  to  be  discussed  after  dis- 
cussing heirs  of  line,  and  some  only  in  valorem.  If  one  should 
be  served  heir,  not  tailUcB  aut  provisionis,  but  in  general,  leffiti- 
mus  et  prapiiKpiior  hceres,  would  it  not  be  competent  to  a  creditor 
to  pursue  one  so  served  as  heir  of  line  ?  If  he  were  to  defend 
himself  on  the  ground  that  he  was  the  heir  of  the  investiture, 
by  a  taillie  or  provision,  would  not  the  creditor  have  a  ready 
reply,  that  this  was  not  known  by  his  service,  that  the  designa- 
tion in  his  service  made  him  lieir-general,  and  that  therefore  he 
behoved  to  be  subjected  as  such  ? 

In  matters  of  succession,  the  word  legitimus  docs  not  signify 
generally  the  person  that  has  the  right,  whatever  way  it  comes, 
but  peculiarly  is  adapted  to  that  person  whom  the  law  calls  to 
any  right  upon  the  deficiency  of  human  paction  and  the  will  of 
the  proprietor,  who  has  the  power  of  disposal.  Thus  tutela 
legitima  is  the  guardianship  which  is  by  law  deferred  to  the 
nearest  agnatos.  So  likewise  legitimus  hceres  is  the  hceres  ab 
intestcUOy  and  is  always  opposed  to  the  h<jeres  ab  testainento.    In 


2i)G 


KENEWAL  OF  IXVESTITUUE. 


Dalhousie 

f. 
Hawlky. 


1712. 


the  style  of  Chancery,  lefjUimus  et  propinquior  fuE?*es,  always 
signifies  the  heir  of  blood,  and  called  by  law.  Wherever  an- 
other heir  is  designed,  there  is  always  something  adjected 
whicli  qualifies  that  word,  as  masculus  taillicB  sen  provimm. 
Among  those  kinds  of  heirs  there  is  an  absolute  distinction, 
and  the  law  has  prescribed  the  form  to  discover  the  distinction. 
There  is  no  other  designation  for  the  heir  of  line  than  that  of 
legitivius  et  propwqidnr  luvres.  It  were,  therefore,  to  confound 
both  law  and  form,  and  the  direction  of  the  lieges  in  their 
business,  upon  whose  account  terms  and  form  are  invented,  to 
make  the  terms  in  question  bear  an  uncertain  sound,  sometimes 
adapted  to  one,  and  sometimes  to  another  kind  of  heirs. 

Although  brieves  are  taken  out  in  general  terms,  for  inquir- 
ing who  is  nearest  and  lawful  heir  to  the  person  last  infeft,  yet 
by  the  constant  forms  of  the  Chancery,  if  the  fee  be  provided 
to  any  other  person  than  the  heir  of  line,  the  retour  is,  and 
ought  to  b',)ar  that  the  bearer  is  nearest  heir-male  of  tailzie  or 
provision,  according  to  the  quality  of  the  fee.     This  is  most 
necessary  for  pursuing  the  distinction  between  the  several  kind* 
of  fees,  that  it  may  be  known  whether  the  feudum  be  mascu-- 
loi'um  or  feminarum.    It  is  also  necessary  that  parties  may  know 
the  condition  of  those  with  whom  they  contract,  and  in  what 
order  and  method  to  pursue  the  heirs  of  the  debtor.     Without^ 
due  observation  of  the  forms  of  Chanceiy,  this  would  be  imprac- 
ticable. 


Judgment. 
Nov.  18,  1712. 


The  Lords  "  Found,  That  Earl  William  being  eldest  son,  and 
thereby  both  heir-male  and  of  line  to  Earl  George,  and  served 
legitimvs  et  pi^opinquior  luvres  to  him,  in  lands  wherein  Earl 
George  was  infeft  to  himself  and  his  heirs-male,  ought  to  be 
understood  as  served  in  the  terms  of  Earl  George's  infeftmeut, 
and  therefore  repelled  the  objection,  and  sustained  process." 


1.  It  has  been  stated  that  in- 
feftinent  on  a  precept  of  dare  con- 
stat does  not  bar  a  special  service, 


and  a  dictum  of  the  Court  in  the 
case  of  M*Callum  v.  Camp- 
bell,    February   21,    1793,   has 
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Jired  to  in  support  of  this 
on.  That  cose  will  be 
vol.  i.  p.  391.  The  judg- 
elf  does  not  support  the 
on,  as  all  that  was  really 
in  that  case  was,  that  a 
service  as  heir  of  line  was 
ifBcient  title  to  pursue  a 
I  of  a  right  to  lands  on 
iifeftment  had  followed, 
le  pursuer,  if  successful, 
e  them  up  as  heir  of  pro- 
The  dictum   founded  on, 

coming  from  the  highest 
',     appears     inconsistent 

judgment  in  the  subse- 
ise  of  Cunningham  r. 
'ebruarj'27, 1812.  That 
so  given  in  vol.  i.  p.  395. 
competency  of  a  general 
fas  objected  to  by  Lord 
t  Hope,  on  the  ground 
infeftment  already  taken, 
;h  was  sought  to  be  re- 
2ndered  it  impossible  to 
le  answer  to  the  brieve, 
|)ei'son  to  whom  service 
►osed  to    be  expede  was 

I  last  infeft.  The  Lord 
i's  observation  was  as  fol- 

There  is  a  preliminary 
not  touched  in  the  pa- 
ether    a    special   service 

II  be  applicable  to  such 
s  this,  where  the  fee  is 
ill  by  the  infeftments  of 

IleiidcTson  and  Georiie 
respondents.  It  is  here 
3  to  have  the  anr^wcr  of 
?st  as  to  George  Cun- 
being  last  infeft.  He 
so.  In  such  a  case  the 
to  have  a  general  service, 
hat  title,  which  is  now 
cient  to  reduce  those  in- 


feftments.'*'— Leading  CaseSy  vol.  i. 
p.  395. 

2.  In   the  Faculty  Report  the 
observation    of  the    President   is 
stated  as   follows : — "  AVhen  the 
case  came  to  be  advised  by  the 
Court,  the  Lord  President  stated 
that  he  wished  to  call  the  attention 
of  parties  to  the  shape  of  the  ac- 
tion.    It  was  a  claim  to  be  served 
heir   to   an    ancestor   in    special. 
Now,  whether  the  claimants  had 
any  right  to  the  subject  or  not, 
certainly  a  special  service,  in  this 
particular  case,  was  not  the  way  to 
connect  themselves  with  any  such 
right,   because   tlie  fee  was  full. 
The  jury  in   this  case  could  not 
return  the  proper  answer,  because 
they  could  not  say  that  George 
Cunningham  was  the  last  person 
vest  and  seised  in  the  property. 
The  competent  mode  of  procedure 
for  these  claimants  to  pursue  is  by 
a  (jeneral  service,  and  upon  that 
service  a  reduction  of  all  the  prior 
infeftments."     The   Faculty   Re- 
port adds, — "  The  other  Judges 
concurred  in  opinion  with  the  Lord 
President,  and  the  action  was  dis- 
missed   as     incompetent."      The 
rubric  of  the   case  given  in  the 
Faculty  Report  is  as  follows : — 
"  A  special  service  is  an  incompe- 
tent way  of  making  up  titles  to 
challenge   the   infeftment   of  an- 
other, the  fee  of  the  subject  being 
full.     The  way  is  by  a   general 
service,   or  by  adjudication   on   a 
trust  bond." 

3.  The  principle  here  laid  down 
is  equally  applicable,  it  is  thought, 
to  the  case  of  a  party  seeking  to 
reduce  an  infeftment  proceeding 
upon  a   ])recept  of  clai'e   contstaL 
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In  that  case  also^  the  fee  is  full, 
and,  consequently,  a  jury  cannot 
say  that  the  party  to  whom  service 
is  wished  to  be  expede  was  the  per- 
son last  vest  and  seised  in  the  lands. 
An  entry  by  precept  of  clare  can- 
Stat  is  as  habile  a  mode  of  entrv  as 
that  by  precept  on  retour.  It  is 
not  denied  that,  in  the  latter  case, 
a  reduction  would  be  requisite. 
There  seems  to  be  no  principle  for 
holding  that  a  reduction  is  not 
requisite  in  the  other  case  also. 
A  superior  may  have  entered  the 
wrong  heir,  so  also  may  a  jury 
have  served  the  wrong  heir.  The 
infeftment  in  both  cases,  it  is 
thought,  must  be  set  aside  before 
a  special  service  can  be  obtained. 

4.  It  was  formerly  shown  to  be 
not  essential  to  the  validity  of  a 
precept  of  clare  constat^  that  the 
precise  character  of  the  heir  claim- 
ing an  entry  should  be  specified  in 
the  precept.  The  same  rule,  it  is 
thought,  would  be  applied  to  the 
case  of  a  special  service.  In  the 
case  of  an  entry  by  precept  of  clare 
constat  the  superior  is  presumed  to 
know  the  terms  of  his  own  inves- 
titure, and  to  have  it  before  him 
at  the  time  of  granting  the  precept. 
The  object  of  a  special  service  is 
to  enable  the  heir  to  obtain  an 
entry  to  those  lands  in  which  his 
ancestor  died  infeft.  The  investi- 
ture under  which  his  ancestor  held 
the  lands  is  produced  to  the  in- 
quest, and  if  the  claimant  is  served 
by  them  as  legitimus  et  propinquior 
hceres,  this  expression,  it  is  thought, 
would  be  construed  with  reference 
to  the  investiture  produced. 

5.  By  10  &  11  Vict.,  cap.  47, 
the  practice  of  issuing  brieves  from 


Chancery,  for  the  service  of  hein, 
is  directed  to  cease,  and  it  is  de- 
clared to  be  incompetent  for  any 
person  to  obtain  himself  served 
heir  otherwise  than  according  to 
the  provisions  of  that  Act    In  the 
case  of  a  general  service,  the  heiri 
instead  of  applying,  as  formerij, 
for  a  brieve  from  Chancery,  nnut 
present  a  petition  of  service,  either 
to  the  Sheriff  of  the  county  within 
which  the  deceased   had,  at  the 
time  of  his  death,  his  ordinary  or 
principal  domicile,  or  in  his  option, 
the  Sheriff  in  Chancery;  and  if  the 
deceased  had,  at  the  time  of  his 
death,  no  domicile  in   Scotland^ 
then  the  petition  must  be  presented 
to  the  Sheriff  in  Chancery.    In 
the  case  of  a  special  service,  the 
petition  must  be  presented  to  the 
Sheriff  within  whose  jurisdiction 
the  lands  or  other  heritages  are 
situated,  or  to  the  Sheriff  in  Chan- 
cery.    If,  however,  the  lands  or    I 
heritages  are  situated  in  different 
counties,    the   petition   can   tliett 
only  be  presented  to  the  Sheriff  i^^ 
Chancery.     The  petition  must  b^ 
subscribed  by  the  heir,  or  by    * 
mandatory  specially  authorized  fo"* 
the  purpose.  It  is  not  necessary  th^*^ 
the  petition  should  set  forth  tb^ 
value  of  the  lands,  either  according 
to  old  or  new  extent,  or  the  valued 
rent  thereof,  or  of  whom  the  land  ^ 
are  held,  or  by  what  service  o^ 
tenure  thev  are  held,  or  in  whoscs- 
hands  they   have   been  since  the 
death  of  the  ancestor,  or  whether, 
or  how  long,  they  have  been  in 
non-entry,  or  that  the  petitioner  is 
of  lawful  age,  or  that  the  ancestor 
died  at  the  faith  or  peace  of  the 
Sovereign.    The  date  at  or  abont 
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the  death  of  the  ancestor  took 
must  be  set  forth.  ^Vliere, 
the  petitioner  claims  to  be 
I  heir  of  provision,  whether 
leral  or  special,  the  deed  or 
under  which  he  so  claims 
be  distinctly  specified. 
Where  the  lands  are  held 
a  deed  of  entail,  it  is  unneces- 
either  in  the  petition  of  ser- 
>r  in  the  decree  of  service  to 
thereon,  or  in  the  precepts, 
s,  or  other  instruments  ne- 
y  to  complete  the  investiture 
)  lands  which  shall  follow  on 
jcree,  to  insert  at  length  the 
:ions  and  provisions,  and  pro- 
ry,  irritant,  and  resolutive 
!S  of  the  deed  of  entail,  pro- 
these  conditions  and  clauses 
>ecially  and  directly  referred 
set  forth  at  full  length  in  the 
led  instrument  of  sasine  in 
r  of  the  person  served  to  or 
deed  of  entail  itself,  if  it  shall 
been  recorded  in  the  register 
Izies,  or  in  any  recorded  in- 
tent of  sasine,  forming  a  part 
)  title  deeds  of  the  lands  held 
.'  the  entail.  A  similar  pro- 
i  is  made  for  the  case  where 
are  held  under  any  real  bur- 
or  limitations,  and  which  are 
nted  to  be  inserted  in  the  in- 
ures of  the  land.  A  special 
mce  to  such  real  burdens,  as 
rth  at  full  length  in  any  re- 
d  instrument  of  sasine,  or  of 
lation  ad  remanentiamy  is  saf- 
t. 

All  such  evidence,  documen- 
nd  parole,  as  formerly  might 
mpetently  laid  before  a  jury, 
loned  under  a  brieve  of  in- 
must    be   laid   before   the 


Sheriff  or  his  commissioner,  and 
on  considering  the  evidence,  the 
Sheriff,  without  the  aid  of  a  jury, 
pronounces  judgment,  serving  the 
petitioner  in  terms  of  his  petition, 
in  whole  or  in  part,  or  refusing  to 
serve  him,  and  dismissing  his  peti- 
tion, in  whole  or  in  part,  as  he 
shall  think  just,  and  his  judgment 
is  equivalent  to,  and  has  a  full  legal 
effect  of  the  verdict  of  a  jury,  under 
a  brieve  of  inquest.  The  petition 
on  which  the  judgment  was  pro- 
nounced, along  with  the  judgment 
itself,  and  the  proof,  are  then  trans- 
mitted to  the  office  of  the  Director 
of  Chancery.  The  judgmentis  then 
recorded  by  the  Director  of  Chan- 
cery, or  his  depute,  in  a  book  en- 
titled, "  The  Record  of  Services,^ 
and  on  being  recorded,  an  au- 
thenticated extract  of  it  is  prepared 
by  the  Director  or  his  depute,  and 
transmitted  to  the  Sheriff-clerk  of 
the  county,  to  be  delivered  by  him 
to  the  petitioner  or  his  agent.  The 
extract  decree  is  equivalent  to  an 
extract  retour  of  a  service,  under  a 
brieve  of  inquest,  and  is  not  liable 
to  be  set  aside,  except  by  a  process 
of  reduction  in  the  Supreme  Court. 
8.  A  decree  of  special  service, 
besides  operating  as  a  retour,  ope- 
rates also  as  a  disposition  from  the 
deceased  to  his  heir,  to  enable  an 
heir  served  in  special  to  complete 
his  feudal  title.  Every  decree  of 
special  service  must  contain  a  pre- 
cept of  sasine,  and  the  decree  being 
recorded  and  extracted,  is  held 
equivalent  to  a  disposition  in  ordi- 
nary form,  granted  by  the  party 
deceased,  in  favour  of  the  heir  so 
served,  and  to  his  other  heii*s  and 
successoi*s,  entitled  to  succeed  un- 
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(ler  the  destination  of  the  lands 
contained  in  the  deceased's  investi- 
ture, but  under  the  whole  condi- 
tions and  qualifications  of  the  in- 
vestiture,  as  set  forth  or  referred 
to  in  the  decree,  and  containing 
obligation  to  infeft  by  two  several 
infeftments  and  manners  of  hold- 
ing, the  one  to  be  holden  of  the 
deceased  and  his  heirs  in  feu- 
blench,  for  payment  of  a  penny 
Scots,  and  the  other  to  be  holden 
from  the  deceased  and  his  heirs, 
of  and  under  their  immediate  su- 
periors, and  that  by  confirmation, 
with  assignation  to  the  whole  writs 
and  rents  of  the  lands,  and  precept 
of  sasine  for  infefting  the  party 
served,  in  common  form.  A  decree 
of  special  service  will  have  the 
effect  of  a  disposition  from  the 
deceased,  although   the   deceased 


should  have  died  in  non-age 
been  of  insane  mind,  or  laboi 
under  any  disability  whatever, 
virtue  of  the  precept  of  sasine  < 
tained  in  the  decree,  the  hei 
entitled  to  obtain  infeftment, 
such   infeftment,  along  with 
decree  of  special  service,  forir 
effectual  investiture,  holding 
of  the  deceased  and  his  heirs, 
til  it  has  been  confirmed  by 
deceased  superior.     The  ser 
however,  is  not  transmissible, 
the  purpose  of  infefting  the 
or  assignee  of  the  person  sen 
and   notwithstanding   the    in 
ment  proceeding  upon  the  pre 
contained  in  the  decree,  the  si 
rior  is  entitled  to  require  the 
to  enter,  and  to  deal  with  hir 
a  vassal   not  entered. — 10  & 
MctoricPy  cap.  47. 
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NON-ENTRY. 


the  last  entered  Vassal  conveys  to  a  Singular  Successor  with 
uratory  of  resignation  and  precept  of  sasiue^  the  Singular  Sue- 
r  is  not  entitled  to  call  upon  the  heir  of  the  last  vassal  to  enter 
e  lands  conveyed, 

DUNDAS  r.  DRUMMOND. 

>R(;e  Dkummoni)  of  Blair  sold  to  Thomas  Dundas  of  Fin-  Fob.  lo,  i769. 
i,he  lauds  of  Quarrol,  which  he  held  blench  of  Charles    naruative. 
iston  of  Cumbernauld  ;  and  granted  disposition  containing 
•atory  and  precept,  clause  of  absolute  warrandice,  &c. 
Dundas  did  not  execute  the  procuratory,  but  took  infeft- 
on  the  precept. 

Dn  Mr.  Drummond's  death,  Mr.  Elphinston  the  superior 
sd  a  declarator  of  non-entry  against  Mr.  Dundas,  who 
ht  an  action  against  Mrs.  Drummond,  as  representing  her 
3r,  concluding  that  she  should  be  decerned  to  enter  with 
iperior,  and  against  the  superior,  to  receive  her. 

KADED  FOR  THE  PURSUER. B}'  granting  a  precept   as  well  ABOUMicrrroR 

)rocuratory,  Mr.  Drummond  put  it  in  the  power  of  Mr. 
as  to  hold  the  lands  either  of  the  immediate  or  mediate 
ior.  Suppose  the  disposition  had  not  contained  a  procu- 
y,  there  can  be  no  doubt  that  the  disponer  and  his  heirs 
I  have  been  compelled  to  enter  with  the  superior,  and  must 
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DuvDAt  have  been  liable  upon  the  warrandice  for  every  loss  arising 
Dbumxohd.  from  the  neglect  of  it.  Nor  does  it  make  any  difierence  that 
1769.  a  doutlo  mode  of  entry  is  mentioned.  The  very  meaning  of  an 
alternative  is  that  the  party  shall  have  his  option  ;  and  the 
right  of  option  is  one  of  the  rights  which  the  pursuer  holds 
under  the  disposition,  and  which  Mr.  Drummond  and  his  heirs 
are  bound  to  warrant,  as  much  as  any  other  right  consequent 
upon  it. 

abgumbntfob  Pleaded  for  the  Defender. — Had  the  pursuer's  demand 
been  understood  to  be  founded  in  law,  it  must  have  been  made 
in  innumerable  instances  ;  and  yet  this  is  the  first  example  of 
an  action  of  the  kind  being  brought,  which  shows  that  it  was 
never  imagined  that  the  heir  of  a  person  who  had  sold  witb 
procuratory  and  precept  could  be  obliged  to  enter  with  th^ 
superior. 

The  consideration  of  the  question  must  not  be  confined  to 
the  present  easy  modes  of  holding,  when  the  taking  of  an  entiy 
may  not  be  attended  with  any  severe  consequences.     To  dis- 
cover the  true  principle,  it  ought  to  be  considered  how  the  cas^ 
would  have  stood  before  the  statute  of  ward-holdings,  when  it\ 
consequence  of  the  feudal  casualties,  the  vassal  might  have  in  - 
curred  burdens  to  an  amount  greater  perhaps  than  the  value  of 
the  fea     It  cannot  be  imagined  that  one  who  sold  with  procu- 
ratory and  precept,  reserving  no  interest  in  the  lands,  could 
mean  to  continue  subject  to  such  burdens.     And  even  as  mat- 
ters now  stand,  there  is  no  reason  to  think  that  he  intended  to 
remain  liable  for  the  feu-duty,  especially  when  there  is  no  clause 
in  the  disposition  for  that  purpose ;  or  to  oblige  himself  aud 
his  heirs  to  be  at  the  expense  of  entries  in  all  time  coming,  ii> 
order  to  protect  the  purchaser  from  the  composition,  by  keep- 
ing up  the  shadow  of  a  superiority  without  any  advantage  to 
himself 

The  clause  of  warrandice  does  not  vary  the  argument.  War- 
randice is  not  incurred  in  consequence  of  an  eviction  whicii 
happens  by  the  fault  of  the  purchaser.  So  says  Lord  Stair,  ii- 
3,  46.  Nor  is  the  seller  bound  to  warrant  against  subsequent 
casualties  of  superiority,  without  an  explicit  obligation  in  tbc 
disposition. 
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Lord  Auchinleck  observed, — "I  have  always  considered      D^nAa 
ihat  when  a  man  sells  an  estate,  with  an  obligation  to  infeft  a    i>bummohd. 
nie  or  de  me,  and  for  this  purpose  grants  procuratory  and.  pre-        iieo. 
cept,  that  this  is  a  good  and  regular  obligation  ;  but  as  soon  as  9^^?*^"^;^_ 
he  grants  the  procuratory  and  precept,  he  is  functus,  and  the  sions,  ▼oL  l  p. 
disponee  has  right  to  use  either  the  one  or  the  other.     If  the  '  ' 
disponer  had  not  a  complete  title,  there  is  recourse  against  him ; 
but  if  he  had  he  has  no  fai-ther  concern.     Why  should  we  oblige 
a  disponer  to  keep  up  lands  in  his  rights  after  he  has  sold  them  ? 
According  to  Mr.  Dundas'  argument,  he  ought  to  continue  the 
lands  in  his  charters,  were  it  for  five  hundred  years.     The  pre- 
sent question  is  of  great  moment  to  the  land  rights  in  Scotland. 
If  this  were  an  estate  held  of  the  Crown,  the  argument  would 
be  the  same,  and  thus  Mrs.  Drummond  would  be  obliged  to  take 
out  a  charter  from  the  Crown  for  the  single  conveniency  of  the 
vassal.     And  this  obligation  might  often  occur,  to  her  great 
detriment  and  expense,  without  any  possibility  of  advantage." 

Lord  President  Dundas  observed, — "  When  there  is  only  a 
precept,  there  remains  a  superiority,  a  real  estate  in  the  supe- 
rior ;  but  when  there  is  a  procuratory,  there  is  a  right  defea- 
sible at  the  will  of  the  vassal,  and  this  makes  the  difference." 

The  Lords  Found,  "  That  Mrs.  Drummond  could  not  be  ob-  Judomeot^ 
liged  to  enter  with  the  superior,  and  therefore  assoilzied  her 
from  the  action." 


"«^''c  an  entered  Vassal  conveys  to  a  Singular  Successor  witli  pro- 
curatory of  resignation  and  precept  of  sasine,  the  Superior  on  the 
^th  of  the  Vassal  may  jmrsue  a  declarator  of  non-entry  against 
^  Singular  Successor^  and  is  not  bound  to  call  tlie  Jieir  of  the 
^dssal.    . 

I.— MAGISTRATES  OF  DUNDEE  v.  KID. 

The  Magistrates  and  Town  Council  of  Dundee,  as  infeft  in  Juno  2C,  I82fl. 
^^  barony  of  Dundee,  raised  an  action  of  reduction,  improba-   naebativb. 
"^JJ,  and  declarator  of  non-entry  against  Kid  and  others,  who 


\ 


r. 
Kid. 

1829. 
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^iV^D^NDKr  1^^'^d  f*^^s  of  parts  of  the  barony  by  singular  titles,  in  regard  to 
which  there  had  been  no  entry  with  the  Magistrates  as  superiors 
for  a  considerable  period.  The  summons,  after  calling  for  pro- 
duction of  the  titles  of  the  defenders,  and  concluding  for  their 
reduction,  proceeded  in  the  usual  form,  seeking  to  have  it  de- 
clared that  the  lands  were  in  non-entry  by  the  death  of  the 
vassals  who  stood  last  infeft  and  seised  therein,  and  through  the 
failure  of  the  lawful  righteous  heirs  to  obtain  themselves  lawfully 
served  and  retoured,  entered,  and  infeft  in  the  same,  and  will 
so  continue  until  the  entry  of  such  heir  or  legal  disponee. 

The  defenders  pleaded  that  the  action  could  not  be  enter- 
tained, in  respect  that  the  pursuers  had  failed  to  direct  it  agamst 
or  call  as  parties  thereto  the  several  heirs  of  the  last  entered 
vassal  in  the  different  subjects  held  by  the  defenders,  and  to 
which  they  had  acquired  right  as  singular  successors. 

int^^riocutor  of      LoRD  Newton,  Ordinary,  "  Sisted  process  till  the  pursuer 

Lord  Ordinary.    ,,,        „,  ,.  /»iii  -ii^ 

should  call  the  apparent  heirs  of  the  vassal  last  entered,  wher^ 
these  heirs  are  known,  and  where  they  happen  to  be  unknowns 
till  they  call  such  person  as  the  defender  possessing  the  parti- 
cular feu  shall  point  out  to  them  as  such  heir  within  ten  day^s 
after  a  requisition  to  tliis  effect  is  made  either  to  them  or  theit 
agent." 
Note  of  Lord  In  a  Noto  to  this  Interlocutor  his  Lordship  observed, — "In 
spite  of  the  authorities  cited  by  the  defenders,  the  Lord  Ordi- 
nary is  not  quite  satisfied  as  to  the  necessity  of  calling  the  heirs 
of  the  vassal  last  entered  ;  and  the  difficulty  is  not  removed  \>y 
the  report  of  the  case  of  Haig,  16  th  May  1821,  the  note  sul>- 
joined  to  which  seems  I'ather  to  indicate  a  decision  to  the  con- 
•  trary.     But  as  the  matter  is  doubtful,  he  conceives  it  better 

for  the  pursuei's  to  remove  the  difficulty  by  still  citing  sucb 
heirs  as  arc  known,  than  to  protract  the  cause  till  a  decision  of 
the  Court  be  obtained  on  the  point.     He  has  no  doubt,  cousi* 
dering  the  nature  of  the  present  process  of  reduction-improba- 
tion,  in  Avhich  the  conclusions  as  to  non-entry  are  only  conse- 
quent on  the  production  of  such  titles  by  the  defender  as  exclude 
the  pursuers'  right  to  the  dominium  utiles  that  it  is  competent 
to  cite  the   heirs  after  the   production  is  satisfied,   and  that 
it  is  still  competent  in  the  present  stage  of  this  process,  ^ 
the  defenders  did  not  bring  forward  this  preliminary  plea  or 
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defence  till  after  the  record  had  been  closed.     If  the  pursuers  ^°^^™ 
think   diflFerently   from  the  Lord  Ordinary,   and  wish  to  try         «• 

the  question,  they  may  do  so  by  reclaiming  against  his  inter-      1 

locutor/' 

The  pursuer  having  reclaimed,  Mr.  Forsyth,  in  support  of  the 
declaiming  Note,  stajted, — "  We  wish  for  a  judgment  of  the 
Court  on  the  point,  as  it  is  very  important  for  the  Magistrates 
to  have  the  question  settled.     No  action   is  competent  to  a 
superior  directly  to  compel  entry.     He  does  it  indirectly  by  a 
reduction-improbation,  with  an  alternative,  that  if  titles  to  ex- 
clude him  are  produced,  the  lands  shall  be  declared  in  non-entry. 
The  passage  in  Stair  (2,  4,  21)  relied  upon  by  the  defenders  is 
not  conclusive,  being  applicable  to  the  common  case  ;  and  long 
after  Lord  Stair's  time,  the  A.  S.,  Feb.  1 5,  1 723,  declares  that 
it  is  not  necessary  to  cite  the  authors  of  defenders  in  reductions- 
improbation." 

Lord  Glenlbb. — "  I  should  like  to  know  the  precise  nature 
of  the  titles  produced.  Are  they  dispositions  with  procu- 
nitory  and  precept  from  vassals  themselves  infeft,  and  now 
dead?" 

Forsyth. — "  In  general  they  are  dispositions  with  procuratory 
and  precept,  proceeding  originally  from  a  vassal  infeft." 

Lord  Glenleb. — "  Then  the  case  is  similar  to  that  of  Dundas 
*•  Drummond." 

Buchanan  for  Defenders. — "  The  conclusions  of  the  sum- 
Dions  are  dependent  on  the  failure  of  the  heirs  to  enter,  and  yet 
the  pursuers  do  not  call  them*  It  is  clear  in  principle  and  on 
anthority,  that  such  an  action  cannot  proceed  without  calling 
the  heir  of  the  vassal  last  infeft.  The  superior  has  nothing  to 
do  with  any  possessors  but  the  heir  of  the  last  vassal.  Accord- 
^gly,  the  passage  from  Stair  (2,  4,  21)  is  quite  in  point ;  and 
the  A.  S.,  15th  February  1723,  does  not  affect  this,  because  the 
W  of  the  last  vassal  is  not  my  author.  The  same  doctrine  is 
Hkewise  confirmed  by  the  following  authorities : — Bank,  ii.  4, 
18 ;  Ersk.,  ii.  5,  42  ;  Duke  of  Hamilton  v.  Lady  Callender, 
Dec.  15,  1686  ;  Napier  v.  Kincaid,  Dec.  8,  1743  ;  Haig,  May 
^     16, 1821/' 

\  Forsyth. — "  In  the  case  of  Dundas  v,  Drummond,  mentioned 
[  ^y  Lord  Glenlee,  it  was  decided  that  the  heir  of  a  party  who 
'  u 
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MAawTBATBB  hos  granted  disposition  with  procuratoiy  and  precept,  is  not 
I.         bound  to  enter,  and  it  follows  of  course  that  the  superior  is  not 
J^      bound  to  call  him." 

1829.  Buchanan. — "  We  do  not  say  that  the  heir  is  bound  to  enter, 

but  still  the  superior  should  call  him/' 

Lord  Glenlee. — "  You  should  call  him,  if  you  require  to  have 
him  in  process." 

Lord  Justice-Clerk. — "  I  should  wish  to  look  at  the  autho^ 
ities,  and  my  notes  of  a  previous  question  between  the  parties 
in  the  case  of  Haig  referred  to  by  the  Lord  Ordinary." 

The  cause  was  accordingly  delayed.     Thereafter  their  Lord- 
ships delivered  the  following  opinions  :— 
OpunoNs.         Lord  Justice-Clerk. — "  I  have  looked  to  these  authorities, 
and  though  I  do  not  doubt  the  correctness  of  the  decision  in  the 
case  of  Dundas,  yet  with  reference  to  the  shape  of  the  summon^ 
I  think  the  course  recommended  by  the  Lord  Ordinary  is  the 
proper  course,  and  I  am  therefore  not  disposed  to  disturb  tho 
interlocutor." 

Lord  Glenlee. — "  It  would  be  very  dangerous  to  lay  it  dowti 
as  a  rule,  that  the  superior  must  call  the  heir  of  the  last  vassals 
A  good  deal  of  argument  for  the  defenders  applies  merely  to 
the  simple  declarator  of  non-entry ;  but  that  is  different  froid. 
this,  where  the  superior  calls  for  production  and  reduction-im— 
probation.     In  the  one  case,  the  superior  sets  forth  in  the  sum- 
mons that  the  lands  hold  of  him,  and  are  in  non-entry  since  the 
death  of  so  and  so.     But  it  is  very  different  in  a  reduction-im— 
probation  ;  there,  if  no  titles  be  produced,  the  superior  taked 
possession  ;  and  before  the  defenders  can  be  heard  on  the  con- 
clusions of  non-entry,  they  must  produce  rights  ;  and  if  thes0^ 
show  that  the  last  vassal  has  disponed  the  feu  with  procurator^ 
and  precept,  why  keep  up  all  these  base  fees  ?     I  can  see  ncf 
necessity  to  call  the  heir  in  such  circumstances.     In  the  case  of 
Dundas  v,  Drummond,  the  heir  was  called  by  a  purchaser  with 
a  view  to  defeat  the  superior's  claims,  but  it  was  found  that 
the  heir  was  not  bound  to  enter.      On  the  whole,  I  would 
remit  to  the  Lord  Ordinary  to  hear  as  to  the  particular  parties 
who  may  be  entitled  to  make  the  demand  to  have  the  process 
sisted." 

Lord  Cringletie. — "  The  interlocutor  of  the  Lord  Ordinary 
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Maoistiiatis 
ofDundu 


1829. 


ioes  not  show  an  opinion  on  the  part  of  his  Lordship  that  it 
was  necessary  to  call  the  heir  of  the  last  vassal  infeft,  where  he        j»- 
has  granted  a  disposition  containing  procuratory  and  precept ; 
and  I  confess  I  concur  with  .Lord  Glenlee.     It  is  a  very  different 
question  what  a  person  may  do  and  what  he  must  do.     A  su- 
perior may  call  the  heir  of  the  last  vassal,  as  he  is  not  to  know 
that  the  property  has  been  alienated  ;  and  I  think  the  authori- 
ties quoted  by  the  defenders  allude  to  this,  and  do  not  lay  down 
that  he  must  do  so,  or  that  although  the  superior  is  satisfied 
that  the  laat  vassal  was  divested  by  a  disposition  with  procu- 
ratory and  precept,  he  must  nevertheless  call  the  heir ;  for  why 
should  he  be  called,  if  he  is  not  bound  to  enter  ?     On  the  con- 
trary, he  is  bound  not  to  enter,  as  his  entering  would  contravene 
his  predecessor's  deed,  and  vacate  the  procuratory  granted  by 
his  predecessor ;  and  the  superior  might  refuse  to  receive  him, 
ou  the  ground  that  he  can  only  ask  an  entry  to  defraud  him  of 
his  year's  rent.     It  can  never  be  incumbent  on  a  Court  of  Law 
to  order  a  person  to  be  called  who  has  no  interest,  and  who 
could  not  be  ordained  to  enter,  if  he  did  appear ;  and  if  the 
vassal  be  divested,  I  think  there  is  no  necessity  and  no  propriety 
in  calling  him.     In  the  case  of  Haig  quoted  for  the  vassals,  the 
«ale  was  made  by  the  heirs,  and  of  course  they  were  bound  to 
oater  to  complete  the  titles.     That  is  quite  different  from  where 
the  sale  is  made  by  a  vassal  infeft.     If  it  was  necessary  to  call 
the  heir,  it  would  not  do  away  the  necessity  that  the  superior 
could  not  find  him  out,  and  so  in  many  cases  it  would  be  refus- 
^  the  benefit  of  this  process  altogether." 

IiOKD  PiTMiLLY. — "  I  have  looked  into  these  authorities,  and 

I  «ni  disposed  to  concur  in  the  opinions  delivered.    The  Lord 

1    Ordinary,  however,  in  the  interlocutor,  does  not  find  that  it  is 

[    necessary  to  call  the  heirs,  but  only  thinks  it  better  ;  and  therc- 

fcffo  I  see  no  reason  to  alter/' 

Lord  Glenlse. — "  I  can  easily  conceive  cases  where  it  would 
be  necessary  to  call  the  heir,  as  if  the  party  in  possession  had 
only  a  disposition  with  precept  and  no  procuratory  ;  and  there- 
fijTO  I  would  propose  to  remit  to  consider  which  of  the  particular 
defenders  are  entitled  to  ask  to  have  process  sisted  till  the  heir 
is  caUed." 
The  other  Judges  concurred  in  this  proposal. 
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Maqistbates       The  Court  accordingly,  "  In  respect  that  the  particular  titles 
v.         of  each  defender  are  not  explained,  remitted  to  the  Lord  Ordi- 

L      nary  to  consider  which  are  entitled  to  have  the  process  sisted 

^^2^-       till  the  heir  of  the  last  vassal  should  be  called/' 

Judgment. 
June  26, 1829. 


IL— MACKENZIE  v,  MACKENZIE. 

July  10, 1888.  jjj  1712,  Murdoch  Mackenzie  of  Ardross,  in  the  marriage- 
Narrative.  contract  of  his  son  John,  conveyed  the  lands  of  Ardross  in  fa- 
vour of  John  and  the  heirs  of  the  marriage.  On  the  precept 
contained  in  this  deed  John  was  infefl.  The  father  of  John  was 
himself  duly  entered  with  the  superior,  George  Earl  of  Cro- 
marty. In  1743  John,  in  the  marriage-contract  of  bis  son 
Murdoch  (2),  conveyed  the  lands  to  him  and  the  heirs  of  the 
marriage,  and  on  the  precept  contained  in  this  deed  Murdoch 
(2)  was  infeft.  The  only  child  bom  of  this  marriage  vfss  a 
daughter,  who  was  married,  in  1768,  to  Captain  James  Munro 
of  Teaninich.  Murdoch  Mackenzie  (2)  became  a  party  to  his 
daughter's  contract  of  marriage,  and  conveyed  the  lands  of 
Ardross  to  himself  in  liferent,  and  to  the  heirs-male  of  his  body 
in  fee  ;  whom  failing,  to  "  his  daughter  in  liferent,  and  to  the 
second  son,  to  be  procreate  betwixt  her  and  the  said  Captain 
James  Munro  in  fee."  The  deed  contained  an  obligation  to 
infeft,  and  a  procuratory  of  resignation,  as  well  as  a  precept  o* 
sasine. 

In  1778  a  charter  of  confirmation  of  the  disposition  in  tb^ 
marriage -contract  1712,  and  sasine  thereon,  as  also  of  the  di^' 
position  in  the  marriage-contract  1 743,  was  obtained  by  Mur^" 
doch  (2)  from  the  commissioners  of  John  Mackenzie,  commonly 
called  Lord  Macleod,  the  eldest  son  of  the  deceased  Earl  o^^ 
Cromarty.     The  Earl  had  been  attainted  for  accession  to  th^ 
Rebellion  in  1745,  and  his  estates,  including  the  superiority  o0 
the  lands  of  Ardross,  had  been  by  25  Geo.  IT.  cap.  41,  declared 
to  be  annexe^!  to  the  imperial  Crown  of  this  realm,  and  to  be 
and  remain  for  ever  inalienable  from  the  same.     It  was  not  till 
some  years  after  the  date  of  the  charter  of  confirmation  that 
the   Cromarty   estate,   including  the  superiority  of  Ardross, 
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Wciii  restored  to  John  Mackenzie,  by  whom  the  charter  was    Maokozii 
granted.  Maoi^h*. 

Two  sons  were  bom  of  the  marriage  between  Captain  Munro  "liaiT 
and  Miss  Mackenzie,  the  second  of  vfliom  was  named  Murdoch  (3,) 
and  took  the  name  of  Mackenzie.  In  1 795  Murdoch  (3),  after  the 
death  of  his  mother  and  his  grandfather,  Murdoch  (2),  expede 
a  general  service  as  heir  of  provision  under  the  marriage  settle- 
ment 1768,  and  taking  up  the  unexecuted  precept  contained  in 
it,  was  therein  infeft.  In  1824  he  sold  part  of  the  lands  of 
Ardross,  and  in  the  inventory  of  the  titles,  referred  to  in  the 
assignation  of  writs  to  the  purchaser,  the  charter  of  confirmation 
1778  was  inserted  with  a  notandum  that  it  was  ^*  awanting." 

In  1829  Mrs.  Maria  Hay  Mackenzie,  and  her  son  John  Hay 
Mackenzie,  who  were  the  representatives  of  John  Mackenzie, 
commonly  called  Lord  Macleod,  and  were  duly  infeft  in  the 
superiority  of  Ardross,  raised  an  action  of  reduction,  improba- 
tion,  and  declarator  of  non-entry  against  Murdoch  Mackenzie 
(3),  concluding  for  payment  of  the  retour  duties,  from  the  death 
of  the  last  entered  vassal  to  the  date  of  citation,  and  of  the  full 
rents  of  the  lands  thereafter,  "  until  the  lawful  entry  of  the 
righteous  heir,  or  legal  dispense  thereto/' 

The  defender  pleaded  that,  under  the  investiture,  which  alone 
the  superior  had  recognised,  he  was  not  the  heir  ;  that  his  elder 
brother.  Captain  Hugh  Munro,  now  of  Teaninich,  was  the  heir 
under  that  investiture,  and  was  entitled,  so  far  as  the  superior 
was  concerned,  to  enter  as  heir,  and  fill  the  fee  ;  and  th^t  the 
action  was  irregular  and  inept,  inasmuch  as  that  party  had  not 
been  called  at  all,  though  he,  being  the  only  person  known  to  the 
superior  as  heir  of  investiture,  was  the  only  proper  defender. 

At  the  date  when  this  defence  was  pleaded,  the  charter  of 
confirmation  1778  had  not  been  found,  and  the  existence  of  the 
charter  was  not  brought  under  the  notice  of  the  Court. 

Lord  Mongreiff,  Ordinary,  pronoimced  this  interlocutor  : —  First  interiocu- 
'^  In  respect  it  appears  that  Murdoch  Mackenzie,  the  grantor  of  cUnary. 
the  disposition  of  3d  March  1768,  was  not  entered  with  the 
superior,  finds  that  the  pursuer  was  bound  to  call  the  heir  of 
the  last  entered  vassal;  and  sists  process  until  he  shall  be 
caUed.'' 

In  a  Note  to  this  interlocutor  his  Lordship  observed, — "  The  Note  of  Lord 

Ordinary. 
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cases  of  Dundas  v.  Druramond,  February  10,  1769,  and  Magis- 
trates of  Dundee  v.  Kidd,  June  26,  1829,  are  referred  to  by  the 
pursuer.  But  the  decisions  in  both  these  cases  depended  essen- 
tially on  the  fact,  that  the  granter  of  the  procuratory  of  resig- 
nation was  himself  an  entered  vassal.  Here  the  granter  of  the 
procuratory  in  the  marriage-contract  was  never  entered,  so  that 
his  procuratory  is  no  warrant  for  resignation ;  and  he  boiinii 
himself  and  his  heirs  by  the  titles  to  complete  a  title,  so  as  to 
validate  the  conveyance  as  a  public  right.  It  does  not  appear 
to  the  Lord  Ordinary  that  the  circumstance  of  the  granter  of 
the  marriage-contract  having  been  infeft  base,  can  affect  this 
question,  or  bring  the  case  within  the  principle  of  those  of 
Dundas  or  Dundee.  Here  the  pursuer  calls  for,  and  necessarily 
calls  for,  all  the  writs  constituting  the  title  derived  from  the 
superior,  as  it  stood  in  the  person  of  the  last  entered  vassal; 
and  that  vassal  executed  no  deed  with  a  double  holding,  or  at 
least  with  procuratory  of  resignation,  so  as  to  entitle  any  other 
party  de  jure  to  hold  of  his  own  superior.  See  Gardiner  v. 
Anderson,  March  1799,  referred  to  by  the  defender.  What 
the  effect  may  be  of  its  being  held  necessary  to  call  the  heir  rf 
the  last  vassal,  the  Lord  Ordinary  has  not  found  it  necessary 
at  present  to  decide.'' 

The  pursuers  reclaimed,  and  prayed  the  Court  *^  to  repel  the 
preliminary  defence  pleaded  on  the  ground  that  the  heir  of  the 
last  entered  vassal  has  not  been  called  as  a  defender.'' 

When  the  note  came  to  be  advised  the  pursuers  craved » 
diligence  for  recovering  certain  writings,  and  the  Court  "  re- 
mitted to  the  Lord  Ordinary  to  grant  the  diligence  requeste^l- 
on  the  part  of  the  pursuer,  upon  payment  to  the  defenders  o^ 
the  expenses  of  the  present  discussion,  as  the  same  shall  t?^ 
modified  and  decerned  for  by  the  Lord  Ordinary." 

The  charter  of  confirmation  of  1 778  was  afterwards  recoverec^ 
and  put  into  process,  and  minutes  of  debate  were  ordered  b 
the  Lord  Ordinary. 


AnoiiMraTTOB      Pleaded  for  the  Pursuers. — Even  if  Murdoch  Mackenikr 
uHsuBKs.       ^2j  j^g^j  qqj  t)(jgj^  entered  with  the  superior,  it  was  established 

by  the  principle  of  the  cases  of  Dundas,  and  Magistrates  of 
Dundee,  that  the  superior  could  not  compel  the  heir  of  investi- 
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turc  to  enter,  where  the  lands  had  been  efifectually  disponed    Mackkizib 
away,  with  procuratory  and  precept ;  and  accordingly,  that  he    Mackinzo. 
was  not  bound  to  call  the  heir.     But  the  efiFect  of  the  charter      "isisT 
of  confirmation  1 778  was  to  instruct  that  Murdoch  (2)  was  truly 
entered  with  the  superior,  and  therefore  the  whole  ground  on 
which  the  previous  judgment  of  the  Lord  Ordinary  had  been 
rested  was  now  removed.     It  was  true  that,  at  the  date  of 
granting  the  charter,  John  Mackenzie  had  not  had  his  estates 
restored  to  him  by  the  Crown ;  but  that  restoration  w  as  after- 
wards made,  and,  jure  accretioniSy  vaUdated  the  charter  of  con- 
firmation, rendering  it  to  all  effects  as  good  as  if  it  had  been 
granted  subsequently  to  the  act  of  restoration. 

But,  farther,  the  defender  was  the  representative  of  Murdoch 
Mackenzie  (2),  who  asked  and  obtained  that  charter.  The 
pursuers  were  the  representatives  of  the  grantor  of  the  charter. 
The  defender  was  therefore  barred  from  repudiating  the  char- 
ter, as  much  as  his  ancestor,  if  aUve,  would  have  been ;  and  this 
objection  appUed  unanswerably  to  him,  as  he  had  used  and 
founded  on  that  charter,  as  one  of  the  titles  to  the  property,  by 
referring  to  it  in  the  inventory  of  titles  exhibited  to  the  pur- 
chaser of  part  of  the  lands  in  1 824  ;  and,  separatim,  a  period 
of  more  than  forty  years  had  run  since  the  date  of  the  charter 
and  the  act  of  restoration,  and  it. was  now  too  late,  in  respect 
of  its  being  fortified  by  prescription,  to  challenge  it  on  extrinsic 
grounds. 

Pleaded  for  the  Defender.- — Even  although  Murdoch  Mac-  ARauM«KT  fob 
kenzie  (2)' had  been  enterod  with  the  superior,  still  the  heir  of 
the  standing  investiture  must  be  called  by  the  superior  in  any 
action  of  non-entry.  But  in  reality  Murdoch  (2)  was  not  entered. 
At  the  date  of  the  charter  of  confirmation,  John  Mackenzie, 
commonly  called  Lord  Macleod,  had  not  the  superiority  in  him, 
nor  had  he  ever  been  superior.  He  was  not  like  a  party  having 
in  him  a  radical  right,  but  afiected  with  a  temporary  disability ; 
he  was,  and  he  had  always  been,  wholly  without  any  right  or  title 
to  the  superiority.  The  charter  granted  by  him  was  therefore 
as  much  a  nullity  as  if  it  had  been  granted  by  quivis  e  populo. 
And  if  this  were  so,  the  subsequent  gift  of  the  superiority  to 
him  did  not  validate  what  was,  previously  a  radical  nullity. 
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Maokinzis        This  was  especially  true,  considering  that  the  granting  of  a 

Mackknzik.    charter  of  confirmation  was  not  like  an  onerous  disposition  in- 

1838.       ferring  absolute  warrandice,  but  a  mere  feudal  act  of  siiperioritj, 

such  as  that  of  holding  a  baron-court,  or  giving  a  vote  as  a 

freeholder,  none  of  which  acts,  if  performed  by  one  who  was 

not  superior,  could  be  validated  by  his  subsequent  acquisitioo 

of  the  superiority.     As  to  the  reference  made  to  the  charter  of 

confirmation  in  the  inventory  to  a  purchaser,  it  was  speciaDy 

marked  then  as  being  "  awanting,"  which  showed  of  how  little 

account  it  had  ever  been  as  one  of  the  titles  to  the  lands.    It 

was  true  that  the  defender  represented  Murdoch  Mackenzie  (2), 

but  if  the  charter  were  truly  null,  Murdoch  himself  could  have 

objected  to  the  nullity  quandocunquey  and  the  defender  could 

equally  do  so.     And  if  the  charter  laboured  imder  an  intrinsic 

nullity,  no  course  of  prescription  could  render  it  valid.     There 

was  nothing  in  the  case,  therefore,  in  any  view,  to  exempt  tie 

pursuer  from  the  necessity  of  calling  the  heir  of  the  standing 

investiture,  who,  even  if  not  bound,  was  at  least  entitled  to 

enter,  so  far  as  the  superior  was  concerned,  if  he  chose  to  do  so. 

Second  interio-     LoRD  MoNCREiPF,  Ordinary,  pronounced  the  following  inte^ 

Ordinary.        locutor  : — "  In  rospoct  of  the  limited  terms  in  which  the  inte^ 

locutor  of  the  Court  remitting  the  cause  is  expressed,  which 

may  give  rise  to  a  doubt  as  to  the  Lord  Ordinary's  power  to 

give  judgment  in  it,  makes  avizandum  to  the  Court'* 

Note  of  Lord         jn  a  Note  to  this  interlocutor  his  Lordship  observed, — "  The 

Ordinary.  ,  ^  . 

Lord  Ordinary,  on  advising  the  case,  had  prepared  a  judgment 
on  the  merits,  with  a  short  note  of  explanation,  in  the  terras 
subjoined ;  but,  on  looking  at  the  interlocutor  of  the  Court,  he 
observed  that,  probably  per  incuriamy  it  is  so  expressed  that  the 
remit  may  seem  to  be  limited  to  the  purpose  of  granting  dili- 
gence. To  prevent  any  inconvenience  w^hich  this  might  occa- 
sion, he  determined,  with  the  concurrence  of  the  parties,  to 
report  the  cause,  with  his  opinion  expressed  in  the  ipanner  in 
which  he  had  prepared  an  interlocutor  : — 

"  '  Having  considered,  &c.,  finds  that  the  defender  represent' 
ing  Murdoch  Mackenzie  of  Ardross  as  heir  of  provision,  under 
the  marriage-contract  of  1768,  served  and  retoured,  is  not  now 
entitled,  in  a  question  with  the  pursuer,  as  representing  John 
Mackenzie,  formerly  designed  Lord  Macleod,  to  object  to  the 
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y  of  the  charter  of  confirmation  granted  by  the  commis-  Maok«mot 
3  of  the  said  John  Mackenzie,  Lord  Macleod,  in  1778,  Mackdimi. 
x^pted  by  the  said  Murdoch  Mackenzie,  on  the  ground  igss. 
le  said  charter  proceeded  a  nan  habente  potestatem :  Finds 
le  sasine  of  the  said  Murdoch  Mackenzie  in  the  lands  in 
an,  of  date  the  12th  December  1763,  and  the  marriage- 
ct  in  1 743,  on  which  it  proceeded,  having  been  confirmed 
)  said  charter,  the  said  Murdoch  Mackenzie  must  be  con- 
i  to  have  been,  at  the  time  of  his  death,  duly  entered  and 
as  the  immediate  vassal  of  the  pursuer's  predecessor ; 
a  respect  that  the  said  Murdoch  Mackenzie  did,  by  the 
larriage-contract,  convey  the  said  lands,  with  procuratory 
ignation  and  precept  of  sasine:  Finds  that  it  was  not 
ary  for  the  pursuer  to  call  the  heir  of  line  or  investiture 
I  said  Murdoch  Mackenzie  as  a  party  to  this  action :  Re- 
he  interlocutor  of  the  27th  February  1830  ;  Repels  the 
linary  defence,  and  ordains  the  defender  to  take  a  first 
For  satisfying  the  production,'  &c. 

.  charter  of  confirmation  must  always  be  a  voluntary  right ; 
le  Lord  Ordinary  has  no  idea  that  any  party,  after  grant- 
eh  a  title,  or  the  heir  representing  him,  could  afterwards 
nge  or  repudiate  it,  on  the  ground  that  he  had  not  the 
f  superiority  at  the  granting  of  it.  The  case  of  Mussel- 
related  to  an  apprising,  which  was  treated  as  a  case  of 
under  diligence,  whether  there  was  an  actual  charge  of 
ig  or  not.  But  to  hold  that  the  pursuer  could  now,  after 
pse  of  fifty  years,  and  forty-six  after  there  was  a  clear 
f  superiority  in  her  ancestor,  call  upon  the  heir  of  Mur- 
tfackenzie,  to  whom  he  had  given  the  entry  by  confirma- 
nd  who  had  divested  himself  and  his  heirs,  by  procuratory 
gnation,  to  enter  with  her,  as  if  he  derived  right  from  a 
who  held  merely  by  b^ise  infeftmcnt,  and  so  was  himself 
ir-apparent  of  the  public  right,  on  the  ground  that  her 
Dr  had  not  power  to  grant  the  charter,  appears  to  the 
)rdinary  to  be  a  proposition  altogether  untenable.  And 
pursuer  could  not  maintain  this,  the  Lord  Ordinary  is  of 
1,  in  conformity  to  the  cases  of  Dundas,  February  10, 
and  Dundee,  June  26,  1 829,  that  she  was  not  bound  to 
e  heir  of  Murdoch  Mackenzie  as  a  party  to  this  action." 
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At  the  advising  of  the  cause  Lord  Gillies  observed,— "I 
have  felt  this  case  to  be  attended  with  some  difficulty,  but  I 
agree  with  the  Lord  Ordinary  in  the  view  which  his  Lordship  has 
taken.  The  reasoning  in  the  note,  appended  to  the  draft  of  the 
interlocutor  now  before  the  Court,  appears  to  me  to  support  it*" 

Lord  President  Hope. — "  I  am  of  the  same  opinioiL  It  is 
considerably  more  than  forty  years  since  the  charter  of  confir- 
mation was  granted  by  the  party,  who  afterwards  acquired  a& 
undoubted  right  to  the  superiority.  Originally  he  was  without 
a  title  to  the  superiority ; .  but  he  granted  the  charter,  and  the 
superiority  was  subsequently  restored  to  him.  A  lapse  of  more 
than  forty  years  occurred  after  all  this,  and  then  this  question 
arises  between  his  representative  and  the  representative  of  the 
vassal  who  obtained  the  charter.  I  do  not  think  the  vassal's 
representative  can  now  be  heard  to  disclaim  that  charter  on 
the  ground  that  it  flowed  a  non  habente  potestatem" 

Lord  Mackenzie. — "  I  concur  in  the  views  of  the  Lord  Or- 
dinary, and  the  opinions  which  have  now  been  expressed." 

Lord  Corehouse  observed, — "  I  am  clearly  of  the  same  opi- 
nion. The  argument  of  the  Lord  Ordinary  is  irresistible.  Mu^ 
doch  Mackenzie  took  the  charter  of  confirmation,  and  was  barred 
from  subsequently  objecting  to  it.  His  representative,  the  de- 
fender, was  equally  barred.     On  that  point  I  entertain  no  doubt 

"  At  first  I  felt  some  doubt  whether  it  was  not  necessary  thit 
the  heir  of  the  last  entered  vassal  should  be  called.  I  am  satis- 
fied, however,  that  this  was  not  required,  because  the  defender 
has  neither  title  nor  interest  to  object  that  that  heir  is  not 
called.  It  is  to  be  observed  that  the  last  vassal  dispones  witfc 
procuratory  and  precept  to  a  disponee.  How  can  the  dispone© 
come  forward  in  this  action,  and  plead  as  a  preliminary  objec- 
tion that  the  heir  has  not  been  called  ?  He  has  no  title  to  i^ 
so,  and  he  has  as  little  interest.  He  has  a  perfect  right  to 
enter  himself  if  he  wishes  it,  and  having  this  title  to  take  entry 
himself,  why  should  he  insist  that  another  party  should  be  called 
on  to  enter?  I  entirely  concur  with  the  Lord  OrdinaiJ^ 
interlocutor,  and  would  adopt  it  as  our  judgment.^' 


jT'io"i'888       ^^^  Court  accordingly  decerned  in  terms  of  the  draft  ini^' 
locutor,  which  had  been  prepared  by  the  Lord  Ordinary. 
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rd  Elchies  reports  the  case 

BB  r.  EiNCAiRD,  Dec.  8, 

follows : — "  Non-Entrt 

can  be  no  declarator  of 
it  calling  the  heir  or  ap- 
eir  of  the  immediate  vas- 
the  calling  the  sub-vassal 
ssion  is  not  enoagh,  and 
rent-heir  of  the  immediate 
ting  himself  without  being 
11  not  supply  the  defect." 
Tment  in  this  case,  how- 
not  inconsistent  with  the 

the  heir  of  the  last  en- 
issal  need  not  be  called 
is  ancestor  has  conveyed 
3  to  a  singular  successor, 
rocuratory  and  precept. 
3Ct  of  a  disposition,  with 
ory  and  precept,  is  not  to 
e  a  sub-fcu,  but  to  sub- 
le  disponee  in  room  of  the 
sponing.  The  heir  of  the 
isponing  has  therefore  no 
to  enter  with  the  superior, 
I  did  enter,  his  title  would 
sible  at  the  pleasure  of  the 
.  If,  however,  the  dispo- 
es  the  heir  to  enter,  there 
g,  it  is  thought,  to  prevent 
r  so.  In  the  case  of  Hill 
tAY,  Feb.  5,  1824,  the 
St  infeft  had  disponed  his 
trustees.  On  the  vassal's 
isuperior brought  an  action 
rator  of  non-entry  against 
d  also  against  the  heir-at- 
le  latter  offered  to  take  an 
it  the  superior  insisted  that 
ees  should  enter  as  singu- 
!Ssors,  and  contended  that 
lot  bound  to  enter  an  heir 
s  true  right  to  the  lands 
ed  in  third  parties.  The 
and  that  the  heir  had  right 


to  an  entry,  and  that  the  trustees 
were  not  hoc  statu  bound  to  enter. 

2.  In  the  case  of  Pigot  v.  Col- 
YiLL,  Dec.  9,  1829,  a  singular 
successor  pleaded  in  defence  to  an 
action  of  declarator  of  non-entry, 
that  the  heirs  of  the  vassal  from 
whom  he  had  purchased  the  lands 
were  willing  to  enter,  and  that  they 
should  be  called.  Process  was 
accordingly  sisted,  and  the  heirs 
were  called  by  a  supplementary 
summons,  and  having  produced  a 
service  to  their  ancestor,  they  ob- 
tained an  entry.  In  the  case  of 
Haig  v.  Forbes,  May  16,  1821, 
the  lands  in'non-entry  had  been 
sold,  not  by  the  vassal  last  infeft, 
but  by  his  apparent-heirs.  The 
purchaser,  after  being  infeft  on  the 
disposition  granted  by  the  appa- 
rent-heirs, charged  them  to  enter 
heirs  in  special  to  their  father, 
and  then  adjudged  in  implement, 
but  he  was  not  infeft  on  tlie  adju- 
dication. After  the  superior  had 
obtained  a  final  decree  against  the 
purchaser,  in  an  action  of  non- 
entry,  the  apparent-heirs  appeared 
and  craved  an  entry.  The  Court 
found  that  the  decree  of  non-entry 
against  the  purchaser  was  not  res 
jiidicata  against  the  apparent-heirs, 
who  were  not  then  parties  to  the 
action,  and  that  they  were  entitled 
to  an  entry  on  payment  of  the  feu- 
duties  only. 

3.  On  a  review  of  these  cases,  it 
would  appear  that  in  the  case  of 
a  subieu  it  is  necessary  to  call  the 
heir  of  the  immediate  vassal,  as  well 
as  the  sub- vassal  in  possession. 
Where,  however,  it  appears  from 
the  titles  produced,  under  an  action 
of  reduction,   improbation,   com- 
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binecl  with  an  action  of  declarator 
and  non-entry,  that  the  vassal  last 
infeft  had  made  an  absolute  convey- 
ance of  the  lands  to  a  third  party, 
it  is  not  necessary  to  make  his  heir 
a  party  to  the  action.  Where, 
however,  the  conveyance  to  a  third 
party  is  made,  not  by  the  vassal 
last  infeft,  but  by  his  apparent- 
heir,  it  seems  necessary  to  call  the 
apparent-heir  as  well  as  his  dis- 
ponee. 

4,  In  the  case  of  Fullarton  v. 
Hamilton,  Nov.  22, 1833,  a  party 
sold  a  portion  of  his  estate,  and 
granted  disposition^  with  procura- 
tory  and  precept,  rih  the  latter  of 
which   the  purchaser  was   infeft. 
On  the  death  of  the  seller,  his  heir 
made  up  titles  to  the  whole  estate, 
including  the  portion  sold  under  a 
precept  of  clare  constat  fi'om  the 
superior.     The  purchaser  brought 
a  reduction  of  the  heir's  title,  in  so 
far  as  related  to  the  lands  which 
had  been  sold  to  him  by  his  prede- 
cessor, on  the  ground  that,  in  con- 
sequence of  the  heir  having  taken 
infeftment    under    the    superior's 
precept  of  clare  constat^  the  imme- 
diate fee  under  the  superior  was 
full,  so  as  to  create  a  mid  impedi- 
ment to  the  pursuer  resigning  on 
the   procuratory  in    the    original 
disposition,  and  so  becoming  the 
immediate  vassal  of  the  superior. 
TheheirPLEADED — Thatso  longas 
the  pursuer  continued  to  hold  base, 
he  was  entitled  to  enter  with  the 
superior  in  the  whole  lands,  and 
that  his  taking  up  the  mid-supe- 
riority of  the  lands  sold  was  no 
obstacle  to  the  pursuer  obtaining 
confirmation  from  the  superior  of 
his  base  infeftment,  or  to  his  exe- 
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nd  for  expenses ;  and  in 
that  the  defender  states, 
does  not  object  to  decree 
irator  being  pronounced, 
annecessary  to  allow  a  re- 
nd finds,  decerns,  and  de- 
I  terms  of  the  libel,  in  the 
ory  conclusions  thereof." 

the  Note  to  his  Interlo- 
3RD  MoNCREiFF  observed, 
(vas  anxiously  maintained 
pursuer's  counsel  that  the 
r  was  not  entitled  to  in- 
ic  lands  in  question  in  the 

of  clare  constatj  and  that 

so  made  creates  a  mid- 
lentjto  prevent  the  pursuer 
her  executing  the  procu- 
f  resignation,  or  obtaining 

bv  confinnation.  The 
)rdinary,  from  respect  to 
sments  so  urged,  has  taken 
consider  the  matter  care- 
But  he  cannot  see  either 
ile  the  subvassal  continued 
base,  there  was  anything 
;nt  the  heir  of  the  granter 
rocuratory  from  taking,  or 
?rior  from  granting,  a  mere 

of  the  investiture  in  the 
of  the  heir,  or  that  such 

can  present  any  obstacle 
T  to  the  pursuer  rendering 
t  public  by  resignation,  or 
ig  a  confirmation.  The 
ivestiture  is  plainly  a  part 
own  title,  as  long  as  ho 
to  hold  base  of  the  granter; 
Far  from  being  an  injury  to 
is  an  advantage,  in  so  far 
je  of  the  mid-superiority  is 

full.  In  fact,  the  only 
ho  could  have  had  an  in- 
>  object  to  the  precept  of 
AS  the  over- superior ;  but 


he  having  chosen  to  grant  it,  no 
injury  can  thereby  arise  to  the 
pursuer,  who,  by  executing  the 
procuratory,  can  at  any  time  su- 
persede the  infeftment  of  the  de- 
fender as  the  heir  of  the  granter, 
as  effectually  as  he  could  have 
superseded  that  of  the  granter 
himself  in  his  lifetime.  The  pro- 
curatory is  just  as  effectual  after 
the  death  as  before,  and  as  the 
defender  in  this  point  clearly  re- 
presents him,  and  is  eadem  persona^ 
it  is  equally  effectual  against  him. 
It  was  admitted,  and  taken  for 
granted  on  all  hands,  in  the  case 
of  Dundas  v,  Dnmimond,  Feb- 
ruary 10,  1769,  that  it  was  quite 
competent  for  the  heir  of  the 
granter  of  such  a  procuratory  to 
obtain  a  renewal  of  the  investiture 
in  his  own  person,  the  only  ques- 
tion being,  whether  the  grantee, 
holding  by  base  infeflment,  could 
compel  him  to  do  so ;  and  indeed, 
how  can  there  be  a  doubt  of  this, 
when  it  is  evident,  that  if  the 
granter  of  the  procurator}'  had  not 
been  himself  entered  with  the  su- 
perior, the  grantee  could  compel 
the  heir,  as  he  could  have  com- 
pelled the  ancestor,  to  take  an 
entry;  in  which  case,  he  would 
come  precisely  into  the  situation  in 
which  the  defender  now  stands  in 
regard  to  the  pursuer.'** 

7.  At  the  advising  Lord  Glen- 
lee  observed, — "  I  am  inclined  to 
adhere  on  the  grounds  stated  in 
the  interlocutor.  Infeftment  was 
immediately  taken,  and  so  the 
purchaser  was  secured  in  the  Jo- 
minium  utile;  and  the  dominium 
directum  was  full  during  the  life- 
time of  the  granter,  just  as  it  is 
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now,  and  nothing  could  be  done 
to  prejudice  his  right  to  the  da* 
minium  utile.  The  Duke,  how- 
ever, must  give  the  purchaser  a 
charter  of  resignation,  and  he  may 
get  it  now  whenever  he  Ukes. 
The  infeftment  of  the  heir  is  no 
impediment,  and  there  is  nothing 
wrong  in   the  tutor   making  up 


titles  under  the  entail;  and  I  ne 
no  reason  to  alter  the  interlocDtor 
on  either  point.  Hamilton  gave 
occasion  to  the  action  being 
brought,  and  so  became  liable  fir 
the  expense  of  raising  it.**  Losft 
Mbadowbank  and  Lord  ivf^ 
ticb-Clebk  Botle  ooncnned^ 
and  the  Court  Adhered. 


A  Seller  who  is  unentered  is  bound  to  enter,  and  the  Purchaser  is  Mlt 
bound  to  accept  of  an  assignation  to  an  unexecuted  procurator^. 

GARDINER  v.  ANDERSON. 


March  7, 1799.     Georgr  Gardinbr  held  Certain  subjects  under  the  Magia- 

NARRAnvi.  trates  of  Edinburgh  as  superiors.     By  a  disposition,  contaioing 

procuratory  and  precept  to  take  effect  at  his  death,  he  conveyed 

those  subjects  to  his  wife  and  children ;  whom  failing,  to  to 

brother  John  the  pursuer. 

John  succeeded  his  brother,  and  without  making  up  a  titles 
sold  the  subjects  to  the  defender,  and  proposed  to  convey  to 
him  the  unexecuted  procuratory  in  his  brother^s  dispo6itioQ» 
upon  which  the  defender  might  obtain  an  entry  by  paying  » 
year's  rent  as  a  singular  successor.  The  defender  having  re- 
fused to  accept  of  this,  the  pursuer  brought  an  action  for  pay- 
ment of  the  price. 

ABauMENTPOB  Pleaded  for  THE  PcjRSUER. — The  seller  of  an  heritable  snlh 
PuEsuBR.  j^^^  jg  bound,  at  his  own  expense,  to  grant  a  conveyance  to  thfi 
purchaser,  upon  which  he  may  obtain  infeflment ;  but  it  is  the 
business  of  the  latter  to  procure  the  new  investiture,  and  pay 
the  composition  to  the  superior.  The  seller  may  even  insist  on 
the  purchaser  entering,  and  is  not  obliged  to  remain  in  the  fea 
after  the  sale,  by  which  all  burdens,  as  well  as  profits,  are  to* 
mediately  transferred  to  the  purchaser. 
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Dispositions,  indeed,  generally  contain  a  precept  of  sasine  as    Gaedirer 
^U  as  procuratory  of  resignation  ;  but  the  object  of  the  former    akdersox. 
merely  to  secure  the  purchaser  till  an  entry  can  be  obtained       1799, 
>m  the  superior.     It  does  not  increase  the  obUgation  of  the 
Her,  who  may  notwithstanding  force  the  purchaser  to  com- 
fite  his  right.     While  ward-holding  subsisted,  a  person  surely 
mid  not  be  obliged  to  retain  the  superiority  after  a    sale, 
iven  in  feu-holdings,  where  the  feu-duty  is  considerable,  the 
Bller  has  a  material  interest  to  be  divested  ;  and  in  no  case  is 
he  purchaser  entitled  to  make  the  alternative  as  to  the  holding 
k  source  of  hardship  to  the  seller.     Dundas  v.  Drummond,  Feb- 
ruary 10,  1769. 

Pleaded  for  the  Defender. — The  seller  is  bound  to  give  a  ^^Q^^^^n^  foe 
complete  feudal  title  to  the  purchaser,  and  if  there  be  anything 
doubtful  in  the  progress,  to  remove  it  so  far  as  in  his  power. 
It  IB  admitted,  that  he  is  bound  to  grant  a  disposition,  and  at 
lu8  own  expense ;  but  a  person  not  infeft  cannot  effectually 
C0D?ey,  and  it  is  contrary  to  strict  feudal  principles  for  him  to 
attempt  to  do  so. 

The  defender  has  a  material  interest  to  insist  that  the  pur- 
wer  shall  complete  his  right,  both  because  it  will  free  the  de- 
fender from  the  expense  of  an  entry,  and  all  claim  at  the  in- 
•toce  of  the  superior,  during  the  pursuer's  life,  and  because,  as 
fte  subject  remains  in  hcereditate  jacente  of  the  former  vassal 
flie  defender  at  present  runs  a  risk  of  its  being  carried  off  by 
lu8  creditors  or  dlsponees,  before  the  defender's  entry  with  the 
>^>erior  can  be  adjusted. 

The  case  of  Dundas  v.  Drummond  was  very  different  from 
the  present.  There  the  seller,  who  was  himself  infeft,  had 
p^ted  a  complete  right  with  procuratory  and  precept.  The 
{Nirchaser  took  infeftment  on  the  latter,  and  after  the  death  of 
the  seller,  insisted  that  his  heir  should  enter  with  the  superior ; 
^h  it  was  found  he  was  not  obliged  to  do.  On  the  contrary 
supposition,  the  right  of  the  superior  on  the  entry  of  singular 
iQocessors  would  have  been  wholly  evaded ;  but  he  has  no 
^t  to  complain  of  a  purchaser  holding  under  the  seller,  al- 
^y  entered,  during  his  lifetime. 

The  Lord  Ordinary  Found,  '•  That  in  this  case  the  pursuer,  J^^^^^^J^^*"' 
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Gardikbr    J^obn  Gardiner,  must  complete  a  title  in  his  person,  by  ente^ 
ANDKasoM.    ing  with  the  superior  and  obtaining  a  charter  with  an  infeft- 
j-gg        ment  thereon,  before  granting  a  disposition  in  favour  of  the 
defender/* 

JiDflMBNT.^         The  pursuer  having  reclaimed,  the  Court  "Adhered/* 

In  the  Faculty  Report  it  is  stated  to  have  been  observed  on 
the  Bench, — "  Wherever  the  seller  can  complete  a  real  ri^ 
to  the  subject  in  his  person,  he  is  bound  to  do  so  at  hk 
own  expense,  unless  there  be  an  express  stipulation  to  the 
contrary.  The  purchaser  is  not  obliged  to  accept  of  a  title 
which  would  oblige  him  immediately  to  enter  as  a  singular 
successor." 


Narbativs. 


A  Superior  is  not  bound  to  enter  a  Corporation  as  his  Vassal 

niLL  V.  MERCHANT  COMPANY. 

Jan.  17, 1816.  TiiE  lands  of  Orchardficld  were  conveyed  by  Mr.  Grindlajf 
the  proprietor,  to  trustees,  who  were  appointed  to  hold  them  for 
his  only  child,  and  in  case  of  his  dying  before  attaining  the  ago 
of  twenty-five,  or  without  issue,  to  denude  in  favour  of  tha 
Master  and  Assistant  of  the  Merchant  Company  of  Edinbur^ 
as  administrators  of  the  funds  of  Watson's  and  the  Merchants 
Hospitals. 

On  the  death  of  Mr.  Grindlay,  the  pursuer  as  superior  brought 
an  action  of  non-entry  against  the  trustees,  which  was  followed 
by  an  action  of  maills  and  duties.  The  son  for  whom  the  trus- 
tees held  the  lands  having  died  during  the  dependence  of  the 
latter  action,  a  supplementary  action  was  raised  against  the 
defenders.  In  defence,  they  stated  their  willingness  to  enteras 
the  pursuer's  vassals.  The  pursuer,  however,  maintained  that 
he  was  not  bound  to  receive  a  corporation  as  his  vassal,  because 
a  corporation  never  dies. 


LoBD  Allowat,  Ordinary,  pronounced  the  following  Inter-       Hiu. 
liter  : — "  Finds,  that  the  defenders  oflFered  instantly,  upon    MBBcuAat 
taining  their  right,  to  enter  as  singular  successors  with  the       ""^*"^' 
rsuer,  which  he  declined  to  do  upon  certain  grounds  in  law  :        '^'^ 
nds  that,  until  that  matter  is  discussed,  the  said  defenders  n^/a  iwer-' 
nnot  be  held  as  contumacious,  so  as  to  entitle  the  pursuer  to  jSieTs,  I812. 
lim  the  real  rent  of  the  lands  ;  and  in  regard  that  the  objec- 
3D  stated  by  the  pursuer,  that  he  is  not  bound  to  enter  the 
resent  defenders  as  vassals,  in  respect  tliat  thoy  are  a  corporar 
on,  and  thereby  will  affect  his  future  legal  feudid  casualties, 
esolves  into  a  very  general  question  in  taw  ;  ordains  the  parties 
0  prepare  memorials  upon  that  point  allenarly,  and  to  see  and 
interchange  tlie  same." 

After  considering  the  memorials  ordered,  Lord  Alloway 
pronounced  the  following  interlocutor  ; — "  Tlie  Lonl  Ordinaiy 
laTirig  considered  the  memorials  for  the  parties.  Finds,  tliat  by 
thetemis  of  tlio  Statute  20th  Geo.  11.  cap.  50,  sect.  12,  all  per- 
sons, whether  heirs,  purcliasers,  or  disponees,  are  entitled  to 
demand  an  entry  from  the  superior,  or  to  apply  to  the  Lord 
Ordinary  on  the  bills  for  lettei-s  of  horning  to  charge  the 
superiors  to  receive  or  grant  new  infuftments  to  such  heir, 
purchaser,  or  disponee,  and  there  is  no  e-Kception  whatever  of 
incorporations,  who  for  a  very  long  period  have  been  in  use  to 
Mqoire  landed  propeity  in  Scotland  by  conveyance  and  pur- 
dase,  in  the  same  way  with  other  persons,  and  there  is  now 
lunlly  a  wealthy  corporation  in  this  country  without  lauded 
property :  Finds,  that  if  incorporations  could  not  demand  an 
entry  in  tlie  same  way  with  other  disponees  and  purcliasers,  in 
tennsof  the  Statute  20th  Geo.  IL,  and  of  the  Act  UG9,  they 
could  not  hold  heritable  property  in  Scotlauil,  since  there  is  no 
pfocess  known  in  the  law  of  Scotland  by  which  they  could  be 
compelled  to  hold  their  landed  property  in  the  name  of  a  trustee, 
Slid  by  which  they  might  be  subjected  to  many  risks  and  incon- 
Tenicnces  to  which  no  other  disponees  or  jiurchasers  arc  liiible  ; 
wd  as  every  superior  is  obliged  to  admit  an  heir  uf  entail,  al- 
though the  entail  may  have  settled  the  estate  upon  the  heirs  of 
line  to  the  latest  posterity,  and  by  which  the  rights  of  the  su- 
perior may  be  as  much  injured  as  by  an  incorporation  liolding 

property,  as  the  incorporation  may  again  dispose  of  It,  which 
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^^        the  heir  of  entail  cannot :     Therefore,  finds  that  Mr.  HilL  as 
MBBonAiiT    superior,  must  receive  the  defenders  as  his  yassals,  upon  their 
paying  up  all  the  bygone  feu-duties,  and  a  full  year's  re»t  of 
the  lands  in  question,  and  decerns.'^ 

The  pursuer  having  reclaimed,  a  hearing  in  presence  wai 
ordered  by  the  Court 

PuMu^'^  ^^     Pleaded  for  the  Pursuer. — The  superior  has  an  estate  in 
the  casualties  of  superiority  as  virell  as  the  vassal  has  in  the 
lands,  and  he  is  not  to  be  deprived  of  these  more  than  tkti 
vassal  is  to  be  deprived  of  his  estate.    If  a  superior  were  forcoi 
to  enter  a  corporation,  he  would  lose  the  whole  of  his  casualtidi^ 
as  a  corporation  never  dies,  and  if  they  alienated  the  lande^ 
they  would  do  so  in  the  shape  of  a  feu,  so  as  to  keep  the  &d 
constantly  fiill ;  but  this  was  contrary  to  the  right  of  the  so- 
perior,  to  equity,  and  the  doctrine  of  all  lawyers,  as  well  as  of 
the  decisions  of  the  Court.     In  the  case  of  the  University  of 
Glasgow  V.  Hamilton  Dalziel,   it  was  expressly  found  in  tto 
House  of  Lords,  that  a  superior  was  not  bound  to  receive  ^ 
corporation  as  his  vassal. 

Argument  FOB        PLEADED  FOR  THE  DEFENDER. — Prior  tO  the    Act    1469,  1M» 

superior  was  bound  to  admit  any  vassal,  but  one  of  his  owa 
choice.     The  choice  of  a  vassal  in  those  days  was  no  inooo* 
siderable  privilege  ;  the  casualties  of  superiority  were  then  but 
a  secondary  consideration.     Notwithstanding,  however,  the  Act 
1469  passed  when  the  feudal  system  was  in  its  original  vigour* 
The  terms  of  this  Act,  as  to  the  persons  to  be  admitted,  ai9 
quite  general  without  any  limitation,  and  no  distinction  is  made 
between  one  description  of  vassals  and  another  ;  nor  is  this  to 
be  wondered  at,  as  the  loss  of  casualties  was  a  trifling  grievance 
in  comparison  with  that  of  forcing  a  vassal  upon  a  superior 
contrary  to  his  inclination.     The  only  remedy  the  superior  had 
was  to  pay  the  debt,  and  take  an  assignation  to  the  apprising 
and  if  he  thought  a  corporation  not  an  eligible  vassal,  the  saiD* 
remedy  was  open  to  him  in  that  case  as  in  any  other.    Tb^ 
Act,  therefore,  is  quite  general,  and  makes  no  distinction  be* 
tween  vassals. 

The  Act  1469  passed  about  a  century  before  the  RefonfiA' 
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tion.     At  this  time  near  one-half  of  the  lands  of  the  country       Hua 
were  held  bj  religious  societies,  all  of  which  were  corporations,    mkbohair 
There  is  no  Statute  against  donation  in  mortmain  in  Scotland ;     Compaiit. 
and  if  there  had  been  any  distinction  in  common  law  between  cor-       ^^^^ 
porations  and  other  yassals,  religious  societies  would  have  been 
prevented  from  having  any  commerce  with  the  world,  and  they 
could  have  had  no  security  for  their  money,  as  there  were  few 
moveables  in  Scotland  at  that  time  ;  yet  the  Church  was  en- 
gaged in  all  the  limited  transactions  of  the  day.     It  was  of  little 
consequence  to  the  superior,  that  a  corporation  should  be  forced 
upon  him,  when  the  casualties'  were  comparatively  of  so  Uttle 
tODsequenoe.     Accordingly,  from  the  date  of  this  Act  to  the 
year  1707,  no  instance  is  produced  of  a  superior  having  refused 
in  entry  to  a  corporation ;  nor  do  the  records  of  this  Court 
aflbrd  one  instance  of  corporations  having  been  entered  by  a 
tnistee. 

As  to  the  composition,  that  is  not  affected,  as  a  corporation 
nay  sell  Besides,  the  loss  of  the  composition  is  not  a  ground 
for  refusing  the  entry,  as  there  are  many  cases  in  which  the 
superior  loses  it.  Thus  in  the  case  of  an  entail,  the  composi- 
tion is  lost  to  the  superior  as  long  as  the  heir  of  line  and  heir 
of  entail  continue  the  same.  Indeed,  it  is  not  settled  that  an 
heir  of  entail  is  not  entitled  to  his  entry  without  payment  of  any 
^composition,  though  he  be  not  heir  of  line  ;  all,  therefore,  that 
*fce  superior  lost  during  the  existence  of  ward-holding,  by  re- 
eoTing  a  corporation  for  his  vassal,  was  the  casualties  of  relief, 
vard,  and  marriage  ;  and  the  hardship  which  he  might  thus 
Wetain  could  not  at  all  be  compared  to  that  which  must  have 
1^  borne  by  the  corporations. 

At  the  advising  Lord  Balgray  observed, — "  I  am  quite  opwions. 
Misfied  that  this  interlocutor  ought  to  be  altered     In  the 
f^idal  law  and  by  the  law  of  Scotland  two  distinct  estates  are 
iM)gmsed ;  the  dominium  directum  and  the  dominium  utile, 

*Por  long  the  rights  of  the  superior  were  more  valuable  than 
tittle  of  the  vassal,  and  were  entitled  equally  with  the  vassal's 
to  the  protection  of  the  constitutional  law  of  the  country. 

*  AU  these  remain,  with  the  exceptions  of  mere  modifications, 
'Wdi  have  arisen  from  the  gradual  civilisation  of  the  country, 
the  chaDges  in  the  habits  of  the  people,  and  the  extension  of 
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^'"^  commerce.  At  an  early  period  of  the  feudal  law,  this  question 
AiBRCHAiiT  never  could  have  occurred,  because  the  superior  was  not  bound 
to  receive  any  person  whatever  but  he  who  could  claim  under 
the  original  investiture.  Even  when  this  came  to  be  a  little 
relaxed,  he  had  a  right  to  object  to  any  transference  by  which 
ho  was  anywise  affected. 

"  The  first  step  taken  by  the  law  to  encroach  upon  the  right 
of  superiors  in  the  entry  of  vassals  was  certainly  by  the  Act 
1469,  c.  37. 

"  The  true  import  of  this  Act  was  simply  to  give  relief  to 
creditors  and  apprisers,  and  no  more.     It  had  no  reference  to 
disponees.     The  expression  *  or  other  buyer,'  means  the  buyer 
under  the  brief  of  distress. 

"  That  this  was  the  understood  meaning  of  the  Statute,  tdx^ 
be  seen  from  Mackenzie's  Observations,  sect.  5,  upon  that  Statute— 
From  Craig,  b.  iii.  D.  1,  sect.  13,  and  from  a  decision  of  th^ 
Court  of  Session,  24th  June  1663,  Macneil  v.  MacdougaL 

"The  Act  1469  was  productive,  indirectly,  of  a  great  alte-^ 
ration  upon  the  law,  for  disponees  took  the  benefit  of  it,  ancl 
became  fictitious   creditors  and  apprisers.     Craig  complains 
of  this  as  a  grievance,   but  he  knew  of  no  instance  of  any 
reduction  being  brought  upon  that  head     And  so  much  had 
this  practice  crept  in,  that  although  Lord  Stair  mentions  thafc 
a    superior  is  not  bound  to  acknowledge  a  tailzie,  b.  ii.  1 3, 
sect.  43,  yet  he  states,  that  if  the  superior  refuses  to  receiTO 
a  resignation,  or  to  grant  confinnation,  an  adjudication  may  bo 
led,  and  he  may  be  compelled  to  grant  an  entry ;  b.  ii.  1 3, 
sect.  59. 

"  Another  encroachment  on  the  right  of  superiors,  as  to  the 
entry  of  vassals,  arose  from  the  bankrupt  statutes  authorizing 
the  sale  of  such  estates  ;  vide  the  case  of  Kennedy,  1695. 

**  A  third  encroachment  arose  from  the  Statute  1685,  relatire 
to  entails.  It  empowers  all  men  to  entail  their  lands.  But  by 
that  Act  the  rights  of  the  Crown  and  of  all  superiors  are  re- 
served entire.  Yet  the  superior  was  bound  to  receive  the  heir 
of  entail,  if  ho  was  also  heir  of  line,  though  he  succeeded  as » 
disponee,  and  he  could  not  object  to  do  so.  But  whenever  the 
entail  went  beyond  the  heirs  of  the  original  investiture,  or 
called  others  than  the  heir  of  line,  it  was  considered  that  the 
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superior's  right  to  refiise  an  entry  revived  under  the  reservation        Hiu, 
in  the  Act;  4th  July  1777,  Mackenzie  of  Redcastle ;  19th    mbrchaht 
Norember  1795,  Duke  of  Argyll  v.  the  Earl  of  Dunmore  ;  and     ^f^^- 
the  cases  of  the  Earl  of  Dalhousie  and  the  Earl  of  Breadalbane,       ^®^^- 
decided  in  Exchequer,  where  the  parties  found  caution  that, 
upon  the  succession  opening  to  the  fourth  son,  they  would  pay 
a  year's  rent 

"  The  last  encroachment  upon  the  right  of  superiors  is  the 
Statute  20th  Geo.  IL,  which  contains  many  important  clauses 
worthy  of  consideration.  First,  It  takes  away  ward-holdings  ; 
Second,  It  takes  away  clauses  in  feus,  de  maritagiis,  et  de  non 
alienando ;  Third,  It  simplifies  the  diligence  against  superiors 
in  the  case  of  apprisers  and  adjudgers  ;  Fourth,  It  extends 
the  benefit  of  the  Act  1469  to  disponees ;  Fifth,  It  clearly 
reserves  entire  the  right  of  superiors  ;  Sixth,  It  bestows  juris- 
diction upon  the  Court  of  Session  to  determine  all  questions 
between  superiors  and  vassals^ 

"  Then  the  question  comes  to  be,  can  a  superior,  under  all 
these  circumstances,  object  to  a  corporation  being  entered  as  his 
vassal? 

"  According  to  the  original  principles  of  the  feudal  law,  it  is 
q'Ute  dear  that  it  was  impossible  a  corporation  could  have  been 
entered  without  the  consent  of  the  superior,  and  even  after  the 
Act  1469  was  passed,  it  is  clear,  both  from  Craig  and  Lord 
Stair's  opinion,  that  corporations  could  not  bo  forced  upon  su- 
periors as  adjudgers ;  a  fortiori  they  never  could  have  been  so 
w  disponees.  This  is  evident  from  Lord  Stair's  suggestion  of 
t^g  a  trustee  in  such  cases.  Bankton  has  varied  in  his 
<T>inion.  In  his  first  volume  he  is  decided  that  corporations 
"Inmld  be  entered  ;  and  in  his  second  volume  he  retracts  this 
opinion,  ii.  2,  90 ;  and  he  expresses  himself  more  fully,  iii. 
10, 15.  Erskine  is  clear  and  decided  that  a  corporation  may 
^  objected  to  as  a  vassal. 

"  With  respect  to  the  decisions  of  the  Court,  there  are  only 
'^o;  11th  December  1712,  Master  of  the  Church  and  Bridge 
WoA  of  Aberdeen  ;  24th  July  1713,  College  of  Glasgow.  The 
W  of  the  two  was  reversed  upon  appeal,  which  unhinges  the 
•ntkwity  of  those  cases ;  but  the  judgment  of  the  House  of 
Wds  in  that  case  certainly  admits  a  principle  which  will  en- 
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^^^       able  the  Court  to  determine  this  cause,  particularly  sdnce  the 
MKBcnAHT    passing  of  the  Act  of  Geo.  II. 

^^  What  are  the  rights  of  superiors  and  vassals  at  this  dajt 
Whatever  they  are,  they  must  be  supported.  A  corpontioo 
is  capable  of  holding  real  property.  A  superior  cannot  object^ 
as  formerly,  that  he  is  not  bound  to  receive  it,  as  it  is  incapaUe 
of  feudal  services.  He  has  no  interest  to  object  if  fais  feadal 
rights  are  preserved  entire  to  him,  as  well  and  as  benefidaDj 
as  if  an  individual  was  presented  to  him.  The  pursuer  is  sen- 
sible of  this,  as  he  prays  your  Lordships  not  to  find  that  tiie 
defenders  are  not  entitled  to  hold  the  lands,  but  to  '  ordain 
them  to  nominate  and  present  to  the  petitioner  a  trustee/  This 
prayer  is  consistent  with  the  decision  m  the  House  of  Lords  in 
the  case  of  the  College  of  Glasgow,  which  establishes  that  an 
equivalent  is  admissible,  and  that  if  an  expedient  csxx  be  Bedlea 
upon  to  preserve  the  rights  of  the  superior  entire,  the  superior 
must  admit  the  corporation.  There  is  no  objection  to  entering 
this  incorporation,  but  as  it  infringes  on  the  superior's  right  to 
his  casualties  ;  and  if  it  does  infringe  upon  that  right,  is  thane 
any  mode  your  Lordships  can  fall  upon  by  which  the  right  of 
the  superior  will  be  reserved  entire  1  Are  you  to  adopt  the 
expedient  of  a  trustee,  or  some  other  means  1  Your  powers  to 
arrange  matters  between  the  parties  are  more  extenfiive  in  this 
respect  now,  under  the  20th  Geo.  II.,  than  formerly.  Thew 
are  many  inconveniences  attending  the  mode  of  entering  by  a 
trustee ;  can  any  other  that  is  better  be  found  ?  A  superior 
must  have  relief  upon  the  entry  of  heirs,  and  he  must  have  io- 
demnification  for  the  loss  of  the  chance  of  such  entries.  A 
corporation  is  not  tied  up  from  selUng  ;  but  besides,  the  casual- 
ties due  upon  the  entry  of  singular  successors  ds>  not  a£ford  aaj 
legal  feudal  claim  to  found  upon.'' 

LoED  President  Hope  observed, — "  I  agree  in  opinion  that 
this  interlocutor  must  be  altered ;  but  I  entertain  very  great 
doubts  of  the  propriety  of  the  remedy  proposed  by  Lord  Bal- 
gray.  The  defenders  admit  that  the  weight  of  authorities  and 
the  equity  of  the  case  are  against  them ;  this  was  admitting 
that  both  law  and  equity  are  against  them.  We  must  lay  aside 
our  feelings  derived  from  modern  times;  the  whole  £Budal 
system  is  averse  to  these  ideas.     Modem  ideas  of  dominium 
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He  and  dominium  directum  are  quite  different  from  the  Hni 
Lcienty  but  we  are  not  to  touch  them.  They  are  sanctioned  MratoBAiiT 
r  the  Legislature,  and  must  still  subsist.  Ward-holding  sub-  j«aiit. 
5ted  both  here  and  in  England  long  after  it  became  contrary  ^®^^- 
modem  ideas,  and  I  think  never  would  have  been  done  away 
it  for  the  Statute  1 748,  When  the  defenders  admitted  that 
e  authorities  were  against  them,  they  were  not  aware  of  their 
3ight.  I  still  think  Craig's  authority  is  against  them  ;  lib.  L 
eg.  1 5,  sect.  1 6.  He  speaks  of  two  things  ;  First,  The  right  of 
corporation  to  grant  a  feu  ;  Second,  The  right  of  a  corporation 
receive  a  feu ;  and  he  first  states  the  law  of  Scotland  upon 
oh  point,  and  then  the  law  of  England ;  his  opinion,  therefore, 
plies  both  to  Scotland  and  England.  Stair,  b.  ii.  tit.  3,  sect. 
;  Erskine,  b.  ii.  t.  7,  sect.  7  ;  and  Mackenzie,  ii.  295,  under- 
)od  Craig.as  then  speaking  of  the  law  of  Scotland  ;  and  these 
inions  are  also  supported  by  that  of  Craig  liimself.  First,  Ho 
scribes  the  necessary  effects  and  consequences  of  a  feudum 
t^lesiasticum ;  lib.  i.  dieg.  10,  sect.  36,  as  free  from  ward,  mar- 
ige,  and  relief;  then  he  states  positively,  lib.  i.  dieg.  11,  sect. 
,  that  eleemosynary  feus  cannot  be  granted  sirie  consensu 
periaris ;  and  afterwards  he  lays  down  the  same  doctrine  in 
e  parcdlel  case  of  a  tailzie,  lib.  ii.  dieg.  16,  sect.  20.  Erskine 
io  is  express  upon  the  point,  b.  ii.  t.  4,  sect.  11,  where  he 
eaks  of  the  power  of  mortifying.  Even  by  the  practice  of 
cchequer,  a  corporation  could  not  be  received  in  Erskine  s 
ne.  The  case  of  an  heir  of  entail  is  not  yet  settled.  In  the 
ae  quoted  by  Erskine,  b.  ii.  t.  7,  sect.  7,  in  fine,  2d  Fac.  Coll. 
II,  the  fact  was,  that  the  superior  had  already  acknowledged 
e  tailzie  by  a  charter,  and  it  is  quite  a  different  thing  to  be 
>Iiged  to  grant  a  new  charter  from  being  obliged  to  renew  an 
vestiture  once  acknowledged.  Where  a  new  series  of  heirs 
e  brought  in,  your  Lordships  have  reserved  the  right  of  the 
perior.  It  is  not  found  by  the  judgment  of  the  House  of 
>rds,  that  in  all  cases  trustees  may  be  forced  upon  superiors. 
U  that  the  case  of  Glasgow  goes  to,  therefore,  is,  that  if  a  cor- 
•ration  falls  upon  an  expedient  to  Scave  the  right  of  the  superior, 
ey  may  be  entered ;  and  the  question  conies  to  be,  what  are 
>  entitled  to  do  under  the  Act  20th  Geo.  II.  c.  50  ? 
**  I  differ  from  Lords  Balgray  and  Succoth  with  regard  to 
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Hill  ouf  powcFs  Under  that  Act.  It  clearly  relates  only  to  the 
MERcirANT  niodo  of  obtaining  an  entry,  leaving  the  right  as  it  stood  before. 
Company.     ^^  j.^  ^.^e  cases  llth  December  1712,  King's  College  of  Aber- 

1815.  Jeen  ;  and  24th  July  1714,  University  of  Glasgow  ;  though  in 
both  these  cases  the  Court  here  found  that  the  superior  \ras 
bound  to  receive  a  corporation,  it  is  ascertained  that  the  last 
case  was  rcvei-sed  in  the  House  of  Lords,  so  that  the  decisions 
are  in  the  same  line  as  the  other  authorities. 

"  I  do  not  at  all  go  upon  the  idea,  that  there  is  only  a  casualty 
of  five  pounds  Scots  in  question  :  feu- duties  differ  in  every  in- 
stance ;  we  must  decide  upon  the  general  right.  A  corporation 
has  no  heir.  I  am  clear  the  interlocutor  must  be  altered.  As 
to  compelling  the  vassal  to  enter  by  a  trustee,  we  cannot  compel 
the  vassal  to  bring  forward  a  trustee  ;  but  if  the  hospital  offer 
a  trustee,  I  am  clear  the  superior  must  receive  him  ;  and  I 
doubt  much  if  we  have  any  power  to  settle  the  matter  at  aU ; 
upon  this  ground,  that  in  all  the  arrangements  by  the  Act  1 748, 
special  power  is  given  to  the  Court  to  give  compensation  ;  and 
I  doubt  if  we  have  any  power  to  dictate  an  arrangement  where 
we  have  no  special  authority.  I  doubt  if  we  can  compel  the 
superior  to  receive  the  respondents,  and  where  is  the  hardship 
of  our  not  doing  so  ?  If  they  cannot  agree  with  the  superior, 
they  may  sell  the  subject ;  there  is  no  necessity  they  should 
hold  it ;  they  must  make  the  best  bargain  they  can.  We  can- 
not authorize  a  bargain  in  any  particular  case  where  we  cannot 
lay  down  any  general  rule  ;  and  all  I  am  for  doing  at  present 
is  to  alter  the  interlocutor,  and  to  find  the  superior  not  bound 
to  enter  this  corporation." 

juDGMTOT.  The  Court  pronounced  the  following  judgment : — "  Having 

'  '  resumed  consideration  of  this  petition  and  answers,  and  having 
heard  parties'  procurators  in  their  own  presence,  they  alter  the 
Interlocutor  of  the  Lord  Ordinary  reclaimed  against:  Find 
that  the  petitioner,  as  superior,  is  not  obliged  to  receive  the 
Master  and  Assistants  of  the  Company  of  Merchants  of  the 
City  of  Edinburgh  as  his  vassals  in  the  lands  of  Orchardfield, 
and  remit  to  the  Lord  Ordinary  to  proceed  accordingly." 
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A  Vassal  cannot  refuse  to  enter  on  ths  ground  of  an  alleged  defect  in 
the  Superior's  Title,  where  the  Title  is  ex  facie  valid,  and  there  is 
no  competition  for  th^  right  of  Superiority, 

I.— CRAIG  V,  COCHRANE. 

Douglas,  Duke  of  Hamilton,  was  superior  of  the  lands  ofsept,28,i84i. 
Murdoston,  and  Alexander  Hamilton  was  vassal  in  them  under  narrativib. 
an  entail  executed  in  1719,  by  Alexander  Inglis,  his  uncle.  In 
1772  the  Duke,  with  the  view  of  taking  advantage  of  the  Act 
20,  Geo.  II.,  cap.  50,  empowering  heirs  of  entail  to  sell  the 
superiorities  to  their  lands  to  their  vassals,  expede  a  charter  of 
resignation  under  the  Great  Seal  of  the  lands  held  by  him,  in- 
cluding those  of  Murdoston.  The  charter  was  in  favour  of 
himself  and  the  heirs  of  entail  of  the  Dukedom,  and  under  the 
fetters  of  that  entail.  He  then  conveyed  the  superiority  of  the 
lands  of  Murdoston  to  Alexander  Inglis,  his  vassal,  and  assigned 
to  him  the  open  precept  in  the  Crown  charter.  Alexander 
Inglis  did  not  execute  the  precept,  but  conveyed  one  half  of  the 
superiority  to  General  Hamilton,  a  younger  brother,  in  liferent, 
and  to  Duke  Douglas,  and  his  heirs  of  line  in  fee.  He  also 
conveyed  the  other  half  of  the  superiority  to  another  brother, 
Walter,  in  liferent,  and  to  the  Duke  and  his  hei7's  of  line  in  fee. 
Infeftment  followed  in  the  unexecuted  precept  in  the  Crown 
charter  in  favour  of  the  two  brothers  in  liferent,  and  of  the 
Duke  in  fee. 

Duke  Douglas  died  in  1 799,  leaving  a  general  disposition  of 
all  his  lands  and  heritages  to  trustees.  He  was  succeeded  by 
Duke  Archibald,  who  expede  a  general  service  under  the  char- 
ter 1772,  and  in  1801  he  took  infeftment  in  the  superiority  of 
Murdoston,  under  the  precept  in  that  charter.  In  1802  he 
granted  a  precept  of  clare  constat  to  General  Hamilton,  as  heir 
to  his  brother  Gavin  Hamilton.  This  precept  related  to  that 
part  of  the  lands  in  which  Walter  Hamilton  had  been  infeft  as 
liferent  superior,  but  who  was  now  dead.  Upon  this  precept  in- 
feftment followed,  and  General  Hamilton  died  in  1803,  having 
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Cbaio       executed  a  new  entail  of  the  lands  of  Murdoston,  the  former 
CocHRAni.    entail  of  1719  containing  no  prohibition  against  altering  the 
1841.        order  of  succession. 

The  institute  in  the  new  entail  was  Colonel  Hamilton,  a 
brother  of  General  Hamilton,  and  infeftment  followed  on  the 
entail  in  his  favour.  He  died  in  1815,  without  issue,  and  the 
late  Sir  Alexander  IngHs  Cochrane  was  served  next  heir  to  him 
in  November  1815.  In  1820  Sir  Alexander  obtained  from 
Duke  Alexander  the  son  of  Duke  Archibald,  a  charter  of  con- 
firmation of  the  infeftment  of  Colonel  Hamilton,  and  a  precept 
of  clare  constat  for  infefting  himself  as  nearest  and  lawfiil  heir 
of  tailzie  and  provision  to  Colonel  Hamilton.  On  this  precept 
he  was  infeft,  and  on  his  death  in  1832,  his  son.  Sir  Thomas 
Cochrane,  was  infeft  on  a  precept  of  clare  constat  from  Duke 
Alexander,  as  heir  of  tailzie  and  provision  to  his  father. 

In    1816   Duke   Archibald  brought  a  reduction   of  Duke 
Douglas's  disposition  to  Alexander  IngUs  in  1772,  and  of  all  that 
had  followed  upon  it,  on  the  ground  that  the  conveyance  by 
Duke  Douglas  to  Alexander  Hamilton,  and  the  re-conveyance 
by  him  to  the  Duke  and  his  heirs  of  line,  were  nominal  and 
fictitious  alienations,  and  that  the  pursuer  had  the  only  good 
and  undoubted  right  and  title  to  the  superiorities  in  question, 
and  that  his  infeftment  on  the  precept,  in  the  charter  1772, 
constituted  the  only  good  right  and  title  to  these  superiorities, 
notwithstanding  the  fraudulent  and  fictitious  alienations  thereof 
sought  to  be  reduced.    The  defenders  called  in  this  action  were 
the  trustees  of  Duke  Douglas,  to  whom  he  had  conveyed  all  his 
lands  and  heritages,  also  the  beneficiaries  under  the  trust,  and 
Sir  Alexander  Inglis  Cochrane,  to  whom  the  beneficiaries  had 
sold  the  superiority  of  Murdoston,  as  being  comprehended  under 
the  Duke's  conveyance  to  his  trustees.    In  this  action  decree  of 
reduction  was  pronounced  by  the  Lord  Ordinary  in  1817.    The 
defenders  reclaimed,  but  before  the  case  was  advised  the  Duke 
died  in  February  1819.    In  June  following  the  defenders  lodged 
a  minute,  stating  that  they  had  resolved  to  acquiesce  in  the 
Lord  Ordinary's  interlocutor.     A  minute  was  afterwards  put  in 
on  behalf  of  Alexander  Duke  of  Hamilton,  sisting  himself  as 
pursuer  in  the  room  of  his  father  Duke  Archibald.     No  inter- 
locutor was  pronounced  holding  him  to  be  sisted,  but  in  June 
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11, 1819,  the  Court  pronouDced  an  interlocutor  adhering  to  the       Craio 
interlocutor  of  the  Lord  Ordinary.     The  decree  was  afterwards    Cochbanb. 
extracted,  and  the  extract  bore  that,  after  the  death  of  Duke      liilT 
Archibald,  Duke  Alexander  was  sisted. 

In  1833  Sir  James  Gibson  Craig,  an  adjudging  creditor  of 
Dr.  David  Ramsay,  the  heir  of  entail  of  the  do7?iinium  utile 
of  Murdoston,  under  the  tailzie  1719,  brought  a  reduction  of 
the  precept  of  dare  constat,  granted  by  Duke  Archibald  to 
General  Hamilton,  the  maker  of  the  new  entail,  and  the  sasine 
thereon,  and  also  the  deed  of  entail  itself,  and  the  several  writs 
and  sasines  under  which  titles  had  been  made  up  by  the  suc- 
ceeding heirs-substitutes  of  that  entail,  on  the  ground  that  the 
General's  title  was  inept,  and  that  therefore  the  entail  executed 
by  him  was  null,  as  flowing  a  non  habente  potest atem. 

Pleaded  fob  the  Pursuer. — The  infeftment  of  Duke  Archi-  argumknt  fob 
bald  in  the  superiority  in  1801  was  taken  under  the  precept  in  "^"■** 
the  charter  1 772.  That  precept  stood  exhausted  at  tlie  time 
by  the  recorded  infeftment  of  the  deceased  Duke  Douglas  in 
fee,  and  the  deceased  Walter  Inglis  in  Uferent.  Even  if  these 
infeftments  were  open  to  reduction,  still  while  unreduced  the 
precept  was  exhausted,  and  a  second  infeftment  under  it  was 
null.  Duke  Archibald  was  therefore  not  duly  infeft  when  he 
granted  the  precept  of  dare  constat,  and  the  infeftment  under 
that  precept  was  consequently  inept. 

General  Inglis  Hamilton  died  before  any  attempt  was  made 
to  cure  the  defects  in  his  title,  and  after  his  death  no  subse- 
quent proceedings  could  constitute  a  title  in  him.  But  farther, 
Duke  Archibald  also  died  without  taking  the  requisite  steps  for 
curing  his  own  title,  if  it  could  be  cured.  The  reduction  which 
he  raised  of  the  writs  and  infeftments  of  1772,  was  not  brought 
to  a  final  issue  before  his  death.  The  Lord  Ordinary  had 
pronounced  a  decree  of  reduction,  but  it  was  kept  open  by  a 
reclaiming  petition,  followed  by  an  order  for  answers  pro- 
nounced by  the  Inner  House,  when  the  Duke  died.  The  Duke 
therefore  died  before  habiliating  the  infeftment  which  he  took 
in  1801,  and  whatever  subsequent  steps  were  taken  by  his  suc- 
cessor, could  have  no  effect  in  curing  the  title  which  alone  was 
iu  him  while  he  lived. 
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CuAio  Pleaded  for  the  Defender. — Any  objection  to  the  infeft- 

CocHRANB.    ment  taken  by  Duke  Archibald,  upon  the  precept  in  the  Crown 

1841^       charter  of  1772,  in  respect  of  the  precept  having  been  ex- 

ivrodmentfob  hausted  by  the  previous  infeftment  taken  upon  it  by  Duke 

"^"***       Douglas,  was  cured  by  the  decree  in  the  action  of  reduction  by 

Duke  Archibald,  which  found  that  the  charter  of  1772,  wiUi 

the  retour  of  his  grace's  service,  and  his  sasine  upon  the  precept 

in  the  charter,  "  formed  the  only  good  right  and  title  to  the 

lands,  comprehending  the  lands  of  Murdoston." 

Although  the  decree  pronounced  by  the  Inner  House  was 
pronounced  after  Duke  Archibald's  death,  yet  in  his  lifetime 
the  decree,  to  which  the  Inner  House  only  adhered,  had  been 
pronounced  by  the  Lord  Ordinary,  and  was  unrecalled ;  and 
before  the  interlocutor  of  the  Inner  House  had  been  pronounced, 
the  defenders  in  the  action  had,  by  minute,  withdrawn  from 
the  litigation,  so  that  the  necessity  of  any  interlocutor  by  the 
Inner  House  at  all  was  done  away  with.     The  interlocutor  of 
the  Lord  Ordinary  thereby  subsisted,  without  challenge,  and 
the  jus  qucBsitum  which  Duke  Archibald  had  acquired  in  it  en- 
sures to  him,  and  those  claiming  through  him.     At  all  events, 
the  decree  obtained  by  Duke  Alexander,  which  was  unobjec- 
tionable on  any  ground,  validated  the  title  to  the  superiority, 
not  from  the  date  of  that  decree,  but  from  the  date  of  the  title ; 
and  the  vassal  being  infeft  after  the  superior,  and  not  before, 
the  necessary  effect  is  likewise  to  validate  the  vassal's  title. 

When  James  Inglis  Hamilton,  in  1802,  took  the  precept  of 
dare  constat  from  Duke  Archibald,  and  made  up  his  titles 
under  it,  his  Grace's  infeftment,  as  superior,  was  upon  record 
and  unchallenged.  It  was  no  part  of  James  Inglis  Hamilton's 
duty  to  question  the  validity  of  his  Grace's  title,  nor  was  it 
within  his  power  to  do  so  ;  any  challenge  by  him  would  have 
been  at  the  risk  of  disclamation  ;  neither  could  he  have  refused 
to  take  an  entry,  unless  at  the  risk  of  declarator  of  non- 
entry. 

In  a  question  between  parties  claiming  the  dominium  utUe 
of  lands,  any  irregularity  or  defect  in  the  mode  in  which  the 
party,  truly  the  superior,  may  have  made  up  his  title  to  the  su- 
periority, cannot  have  effect  given  to  it  without  involving  the 
most  inconvenient  and  most  impracticable  consequences,  and 
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has  been  disregarded  even  when  the  entry  of  the  vassal  was  Chaio 
-with  a  party  not  truly  the  superior.  Wilson  v.  Irving,  5th  cochbank. 
March  1805,  not  reported.  In  that  case,  an  heritable  bond, 
granted  by  a  party  who  had  made  up  his  title  by  entry  with 
the  Crown  and  infeftment  put  upon  the  record  after  the  Crown 
had  conveyed  away  the  superiority,  was  sustained  against  an 
heir  of  the  grantor  of  the  bond,  who  had  made  up  her  titles  by 
entry  with  the  true  superior,  passing  by  the  grantor  of  the 
bond,  as  never  having  been  vested  in  the  lands  ;  the  creditor 
in  the  bond  being  held  entitled  to  rely  upon  the  record,  as 
showing  the  vassal  to  have  a  good  title. 

The  Court  "Assoilzied  the  defender  from  the  conclusions  of  Judgment. 
the  libel,  and  decerned."  ^y    * 

Lord  Corbhouse. — "  This  is  a  case  of  diflSculty.     In  forming    opinions. 
my  opinion  on  it,  I  have  been  unable  to  assent  to  the  argu- 
ments either  contained  in  the  cases  or  stated  at  the  bar. 

"  It  is  clear  that  Duke  Archibald's  title,  resting  on  an  infeft- 
ment under  an  exhausted  precept  in  1801,  was  invalid  :  and  it 
was  the  only  title  which  he  ever  completed  to  the  superiority 
of  Murdoston. 

"  Let  the  grounds  be  considered  on  which  it  is  maintained 
that  the  Duke's  precept  of  dare  constat  to  General  Inglis  gave 
the  General  a  valid  real  right  in  the  lands. 

"  The  decree  of  reduction  and  declarator  was  not  obtained 
till  after  Duke  Archibald's  death.  I  do  not  think  that  that 
decree  is  to  be  held  of  the  date  of  the  Lord  Ordinary's  interlo- 
cutor. It  was  neither  extracted  nor  extractable  till  after  the 
Duke's  death.  Leave  might  perhaps  have  been  obtained  to 
extract  it  as  an  interim  decree,  but  it  was  not  asked. 

**  I  doubt  whether  the  decree  when  obtained  would  operate 
retro  to  validate  Duke  Archibald's  title,  or  whether  the  reduc- 
tion of  an  infeftment  on  a  Crown  precept,  could  validate  a 
second  infeftment  taken  upon  that  same  precept  before  the 
reduction.  I  see  no  precedent  for  this.  Suppose  Duke  Arclii- 
bald  had  entered  by  special  service  to  Duke  Douglas,  before 
decree  of  reduction,  I  think  it  is  clear  that  that  service  was 
bad,  and  that  no  feudal  proceeding  could  have  made  it  good. 
But  how  could  the  proceeding  by  general  service  be  better  at  a 
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Craio       time  when  there  was  no  warrant  to  take  infeftment  upon  the 
Cochrane,    exhausted  precept  ? 
1841,  "  Neither  do  I  tliink  that  it  is  incompetent  in  a  competition 

for  the  dominium  utile,  for  the  competitors  to  inquire  into  the 
title  of  the  superior.  Suppose  Duke  Archibald  had  never  made 
up  a  title  at  all,  but  had  died  in  a  state  of  apparency,  it  is  clear 
that  it  would  have  been  quite  competent  for  Dr.  Ramsay  to 
have  challenged  General  Inghs'  infeftment  on  the  precept  of 
clare  constat,  and  to  have  reduced  the  entail. 

"  The  true  ground  of  defence  against  this  action  is,  that  Duke 
Archibald  was  not  only  the  true  superior,  but  he  was  entered 
as  such,  and  his  infeftment  was  upon  the  record.  A  vassal  was 
entitled  to  trust  to  that  infeftment,  and  was  not  bound  to  scru- 
tinize the  warrants  upon  which  it  proceeded. 

"  Further,  the  entry  of  a  vassal  was  not  a  gratuitous  deed. 
It  was  the  fulfilment  of  an  onerous  contract  between  the  superior 
and  the  vassal,  and  the  heir  of  the  vassal.  In  consideration  of 
the  entry,  the  vassal  paid  his  relief  duties,  and  became  bound 
for  the  other  prestations  in  his  feu-right. 

"  The  case  of  Wilson,  to  which  the  Lord  President  referred, 
is  important.  I  have  found  his  Lordship's  note  confirmed  by 
a  perusal  of  the  Session  Papers  in  the  case,  which  affords  an 
illustration,  a  fortiori,  of  the  efficacy  of  the  true  ground  of  de- 
fence in  the  present  case.  The  part^^  who  gave  the  entry  in 
that  case  had  no  right  to  the  superiority,  but  he  was  infefi;  as 
superior,  and  that  was  held  enough.  In  this  case  Duke  Archi- 
bald was  the  real  superior. 

"  So  also  in  Gillespie,  (July  24, 1 764,)  heritable  bonds  granted 
by  a  person  whose  infeftment  was  reduced,  were  found  pre- 
ferable to  the  claims  of  personal  creditors." 

Lord  Mackenzie. — "  1  concur  in  the  opinion  which  has  now 
been  delivered,  excepting  that  I  do  not  reject  the  efffect  of  the 
decree  of  reduction.  I  am  not  satisfied  that  the  retro-active 
effect  of  the  reduction  would  not  alone  validate  the  infeftment 
of  Duke  Archibald.  The  effect  of  the  reduction  of  the  infeft- 
ment of  Duke  Douglas  as  a  contravention  of  the  Hamilton  en- 
tail was,  I  apprehend,  to  clear  it  away,  and  make  Duke  Archi- 
bald's infeftment  good.  If  a  special  service  be  obtained  at  a 
time  when  the  fee  is  full,  but  by  a  party  whose  right  is  invalid 
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md  reducible,  I  am  not  prepared  to  say  that  such  special  ser-       CaAio 

>'ice  is  an  absolute  nullity.     It  may  be  stopped  while  yet  in    cochbakil 

progress  towards  completion  ;  but  if  it  be  not  stopped,  if  it  be      'iiii7 

iUowed  to  be  carried  through,  I  am  not  aware  of  any  authority 

hr  holding  that  it  is  a  proceeding  which  is  a  simple  nullity. 

Fake  the  case  of  a  tentative  title,  which  cannot  be  stopped. 

The  pursuer  of  this  action  made  up  a  tentative  title  by  a  decree 

y[  adjudication.     And  what  was  his  motive  in  doing  so  1     That 

f  he  should  afterwards  succeed  in  his  reduction,  all  the  deeds 

lone  by  him  in  the  interim  affecting  the  estate  would  be  valid, 

lust  as  if  his  title  had  all  along  been  made  up.     So  soon  as  the 

•eduction  should  succeed,  whether  in  his  life  or  after  his  death, 

t  would  operate  retro  to  the  date  of  the  tentative  title.     One 

ise  of  a  tentative  title  is  just  to  make  up  a  title  which  can  be 

validated  by  a  subsequent  reduction.     Indeed  I  thought  it  was 

rirtually  admitted  at  the  bar  that  a  final  decree,  if  pronounced 

n  Duke  Archibald's  lifetime,  would  have  validated  his  title. 

That  I  thought  was  conceding  an  important  clement  in  this 

[uestion  ;  but  how  could  such  decree  possibly  validate  Duke 

\.rchibald's  title  except  in  virtue  of  having  a  retro-active  effect  ? 

"  do  not  view  this  as  a  case  of  accretion.     It  is  a  case  depend- 

ng,  as  to  the  point  now  under  consideration,  on  the  principle 

>f  the  retro-action  of  the  reduction  ;  and  that  is  not  barred  by 

he  death  of  Duke  Archibald. 

"  On  this  single  ground  I  should  incline  to  hold  that  the  title 
>f  Duke  Archibald  was  good  ;  but  it  affords  me  satisfaction  to 
hink  that  the  result  at  which  I  thus  anive,  and  at  which  Lord 
!3orehouse  has  also  arrived,  is  deducible  from  other  grounds,  in 
egard  to  which  I  concur  with  his  Lordship.'' 

Lord  Gillies. — "  I  concur  in  holding  that  Duke  Archibald's 
itle  was  good ;  and  I  rest  not  merely  on  the  ground,  in  which 
K)th  Lord  Mackenzie  and  Lord  Coreliouse  concur,  but  also  on 
lie  ground  which  has  been  separately  stated  by  Lord  Mac- 
:enzie." 

Lord  President. — "  I  am  of  the  same  opinion.  When  a 
)erson  who  is  standing  infeft  on  the  records  wishes  to  borrow 
noney,  a  lender  of  course  insists  for  a  search  of  encumbrances 
md  an  examination  of  his  titles.  But  if  no  encumbrances  ap- 
pear for  a  period  of  forty  years,  it  surely  was  never  heard  of  in 
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Cbaiq       practice,  that  besides  seeing  that  the  borrower's  own  title  was 
CociuiAii*.    iiiade  up,  the  lender  should  farther  insist  on  examining  the 
^g4j        titles  of  the  superior/' 

ruDGMENT.  The  pursuer  having  appealed  to  the  House  of  Lords,  it  was 

jept  23, 1841.*  "  Ordered  and  Adjudged  that  the  Appeal  be  Dismissed,  and 
that  the  Interlocutor  therein  complained  of  be  Affirmed.^' 

OpunoNs.  Lord  Cottenham,  Chancellor,  observed, — "  As  to  the 
second  portion  of  the  estate,  as  to  which,  in  September  1772, 
the  superiority  was  conveyed  to  Duke  Douglas  in  fee,  and 
Walter  Hamilton  in  liferent,  the  objection  was,  that  Archibald 
Duke  of  Hamilton  had  not  made  up  a  legal  title  to  the  supe- 
riority when  ho  granted  the  precept  of  dare  constat  in  favour 
of  General  Inglis  Hamilton,  and  that  it  was  therefore  null  and 
void ;  and  the  objection  to  Duke  Archibald's  title  is  alleged  by 
the  appellant  to  consist  in  this,  that  the  precept  of  sasine  con- 
tained in  the  Crown  charter  of  1772,  was  exhausted  by  the 
sasine  taken  in  favour  of  Duke  Douglas  in  fee,  and  Walter 
Hamilton  in  liferent,  and  consequently,  that  the  infeftment 
taken  by  Duke  Archibald  in  1801,  upon  the  same  precept,  was 
inept  and  null. 

"  The  facts  appear  to  be,  that  Duke  Douglas,  holding  the  su- 
periority entail  under  which  Duke  Archibald  was  heir,  was  not 
justified  in  taking  to  himself  the  fee-simple  in  1772 ;  and  con^ 
sequently,  in  1801,  Duke  Archibald  procured  himself  to  b^ 
served  as  heir  of  entail,  and  took  infeftment  accordingly  uude 
the  precept  in  the  charter  of  1772,  which  was  in  favour  o 
Duke  Douglas  and  his  heirs  of  entail.  The  infeftment  th 
taken  by  Duke  Archibald  was  in  conformity  with  the  preccp 
in  tlie  charter,  which  the  infeftment  of  Duke  Douglas  w 
not ;  and  in  1 802,  when  General  Inglis  Hamilton  made  up  hi 
title  under  the  dare  constat  from  Duke  Archibald,  he,  tbe 
Duke,  appeared  upon  the  record  as  regularly  enfeoflFed  of  the 
superiority.  But  this  is  not  all,  for,  as  if  to  remove  all  possi- 
bility of  error,  General  Inglis  Hamilton  previously  obtainea 
letters  of  horning  against  superiors  directed  to  the  heir  of  to^ 
of  Duke  Douglas,  to  the  trustees  under  his  trust-settlement,  ft^" 
to  Duke  Archibald,  calling  upon  them  severally  to  obtain  them- 
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selves  entered  and  enfeoffed,  and  to  complete  the  title  of  him,       cbaio 
General  Inglis  Hamilton,  to  the  dominium  utile.     Neither  of    coohra2«. 
the  former  parties  made  any  claim  under  this  proceeding,  but      "isiT 
permitted  Duke  Archibald  to  take  enfeoffment  as  before  stated, 
and  thus  to  become  feudally  vested  in  the  superiority  ;  and  so 
he  contirmed  enfeoffed  up  to  the  time  of  his  death,  and  those 
who  claim  afler  him,  under  the  same  title,  so  continued  en- 
feoffed up  to  the  present  time. 

"  The  vassal,  therefore,  in  this  case,  did  all  that  could  be 
done  to  ensuie  his  own  title  ;  and  if,  after  all  this,  any  objection 
can  be  raised  to  such  title  through  any  supposed  defect  in  the 
title  of  the  superior,  it  is  obvious,  that  it  will  be  impossible  in 
many  cases  for  vassals  to  obtain  unimpeachable  titles.  Appre- 
hensions are  expressed  on  the  part  of  the  appellant,  of  the 
grounds  upon  which  the  Court  of  Session  proceeded  upon  this 
point,  but  such  apprehensions  appear  to  me  to  be  wholly  mis- 
placed. Not  only  danger  to  property,  but  necessary  insecu- 
rity would  arise,  from  the  Court  recognising  the  doctrine  con- 
tended for  by  the  appellant. 

"  This  question,  indeed,  does  not  appear  to  have  been  de- 
cided for  the  first  time  in  the  present  proceeding,  for  in  1817 
Duke  Archibald  raised  a  process  of  reduction  and  declarator 
for  reducing  the  title  made  by  Duke  Douglas  in  1772,  and, 
separatim,  for  having  it  found  and  declared,  that  the  Duke 
Archibald,  by  the  aforesaid  title  completed  in  1801,  had  the 
only  right  and  title  to  the  property  which  included  the  supe- 
riority in  question ;  and  that  the  title  so  made  up  in  1801 
constituted  the  only  good  right  and  title  ;  and  in  that  process, 
decree  in  terms  of  the  conclusions  of  the  libel  was  pronounced 
by  Lord  Pitmilly,  and  adhered  to  by  the  Court ;  and  owing  to 
some  alleged  informality  in  those  proceedings,  a  decree  has 
since  been  pronounced  in  terms  of  Lord  Pitmilly's  interlo- 
cutor. 

"  It  appears,  therefore,  that  the  title  to  the  superiority  under 
which  General  Inglis  Hamilton  made  up  his  title  in  1802,  and 
under  which  the  respondent  now  claims,  has  been  the  title  upon 
record  for  nearly  forty  years ;  and  that  the  Court  of  Session 
has  twice  declared,  that  it  constitutes  the  only  good  right  and 
title  to  such  superiority ;  and  in  this  title  all  persons  who 
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CEAia       could  have  claimed  the  superiority  by  adverse  title  have  ac- 

CocHRANi.    quiesced. 
jg^j  "  By  the  English  law  of  copyholds,  the  copyholder  can  only 

complete  his  title  through  the  intervention  of  the  lord,  but  the 
act  of  the  lord  is  considered  as  merely  ministerial ;  and  if  the 
title  of  the  copyholder  was  capable  of  being  affected  by  any  de- 
fect in  the  title  of  the  lord,  this  tenure,  now  suflSciently  incon- 
venient, would  become  perfectly  intolerable. 

"  This  is  a  case  of  purely  Scottish  conveyancing,  in  which 
this  House  would,  under  any  circumstances,  be  very  unwilling 
to  act  in  opposition  to  the  unanimous  opinion  of  the  Judges  of 
the  Court  of  Session,  by  whom  the  case  was  decided.     I  have, 
however,  in  this,  as  in  all  other  such  cases  which  have  come 
before  this  House,  thought  it  my  duty  to  examine  the  authori- 
ties cited,  and  the  arguments  urged  against  the  judgment  ap- 
pealed from,  and  I  have  had  much  satisfaction  in  finding  so 
much  of  reasoning  and  authority  in  support  of  a  judgment 
which  I  consider  of  the  highest  importance  to  the  security  of 
property  in  Scotland.     I  therefore  move   your  Lordships  to 
aflBurm  the  interlocutor  appealed  from,  with  costs." 


II.— INNES  V.  GORDON. 


Nov.  20, 1844.  Alexander  Lord  Macdonald  was  superior  of  the  estate  of 
Narbativx.  Barra,  under  an  entail  executed  in  1726.  In  1818  he  granted 
a  charter  of  confirmation  to  Roderick  McNeill.  In  1822  McNeill 
died,  and  was  succeeded  by  his  son  Colonel  M*NeilL  In 
1825  Godfrey  Lord  Macdonald  sold  the  superiority  to  Colonel 
McNeill,  under  reservation  of  his  right  to  dispone  of  the  liferent 
of  one  half  of  the  superiority  to  any  person  he  chose  for  the 
purpose  of  creating  a  freehold  qualification.  In  implement  of 
this  transaction  he  obtained  a  Crown  charter  of  resignation,  and 
assigned  the  open  precept  in  it  to  Colonel  M'Neill,  under  burden 
of  the  liferent  of  one  half  of  the  superiority  to  his  son  Alexan- 
der Macdonald.  Colonel  M'Neill  was  infeft  in  the  half  not 
liferented,  and  Alexander  Macdonald  was  also  iufefl  in  liferent 
in  the  other  half. 
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In  1836  the  estates  of  Colonel  M*Neill  having  been  seques-       Imnbs 
trated,  the  superiority  was  sold  to  Mr.  Home  on  behalf  of  the      Goriwn. 
pursuer,  and  the  property  to  the  defender.     In  regard  to  the      IsiiT 
half  of  the  superiority  in  which  Colonel  M*Neill  had  taken 
infeftment,  his  trustee  executed  a  disposition  in  favour  of  Mr. 
Ilorne  in  March  1841.     To  this  deed  Went  worth,  Lord  Mac- 
donald,  who  had  been  served  heir  of  tailzie  and  provision  to  his 
father,  in  the  superiority  of  Barra,  under  the  entail  executed  in 
1 726,  was  made  a  concurring  party,  in  consequence  of  his  father's 
disposition  to  Colonel  M'Neill  having  been  lost     In  regard  to 
the  other,  in  which  Colonel  McNeill  had  not  been  infeft,  Lord 
Mficdonald  executed  a  disposition  of  it  to  Mr,  Home,  with  con- 
sent of  Colonel  M'Neill  and  his  trustee,  and  assigned  to  him 
the  precept  in  the  Crown  charter  of  1827,  on  which  he  was 
infeft  in  September  1841. 

A  Crown  charter  of  resignation  was,  in  June  1841,  obtained 
by  Mr.  Home,  comprehending  the  whole  superiority.  In  so  far 
as  regarded  the  liferented  half,  the  charter  proceeded  upon  a 
procuratory  executed  by  himself,  in  favour  of  himself,  his  heirs 
and  assignees,  and  in  so  far  as  regarded  the  other  half,  in  which 
Colonel  M'Neill  was  infeft,  it  proceeded  on  the  procuratory  in 
the  disposition  to  Mr.  Home  by  Colonel  McNeill  and  his  trustee. 
He  tlien  executed  a  disposition,  in  which  he  acknowledged  the 
trust  in  his  person,  and  conveyed  the  whole  superiority  to  the 
pursuer,  and  assigned  to  him  the  unexecuted  precept  in  the 
Crown  charter  of  1841.  On  this  precept  the  pursuer  was  in- 
feft, and  he  afterwards  obtained  from  Alexander  Macdonald  a 
renunciation  of  his  liferent. 

In  1842  Mr,  Home  obtained  a  new  disposition  of  the  life- 
rented  half  of  the  superiority  from  Lord  Macdonald,  it  having 
been  discovered  that,  in  the  disposition  granted  by  him  in  1841, 
the  service  under  which  he  acted  in  granting  it  was  erroneously 
described  as  a  general  service.  The  new  disposition  again 
assigned  the  precept  in  the  Crown  charter  of  1827,  and  Mr. 
Home  was  again  infeft  upon  it  in  1842. 

In  1843  the  pursuer  raised  an  action  of  non-entry  against 
the  defender.  In  this  action  the  titles  subsequent  to  1818  were 
produced,  but  none  prior  to  that  date. 
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iNNM  Pleaded  for  the  Defender. — The  conveyance  of  the  supe- 

GoRDON.     riority  to  Mr.  M'Neill  by  Godfrey  Lord  Macdonald  in  1828, 

1844.  was  a  contravention  of  the  entail  under  which  the  Lord  Mac- 
D^^D^*^*  donalds  held  it.  The  title-deeds  prior  to  1818  ought  to  be 
produced.  The  disposition  of  1828  has  not  been  produced,  nor 
its  tenor  proved.  The  dispositions  by  Wentworth  Lord  Mac- 
donald to  Mr.  Home,  in  1841  and  1842,  are  null,  upon  the 
assumption  that  his  father  Godfrey,  whom  he  represented,  had 
been  divested  of  the  superiority  in  favour  of  Colonel  M'Neill,  in 
1828.  The  procuratory  executed  by  Mr.  Home,  1841,  was 
null,  as  he  was  not  then  infefl,  and  his  infeftment  in  September 
1841,  upon  the  precept  in  the  charter  of  1827,  was  also  null,  in 
respect  it  proceeded  in  virtue  of  Lord  Macdonald's  disposition 
in  1841,  which  narrated  a  general  service  which  was  admitted 
never  to  have  been  expede.  The  pursuer's  infeflment  in  Sep- 
tember 1841  was  also  null,  in  respect  it  proceeded  upon  a 
charter  following  on  a  procuratory  executed  by  Mr.  Home, 
when  not  infeft,  and  this  could  not  be  cured  by  Mr.  Homes 
subsequent  infeftment  in  October  1842. 

aroitmbnt  poE      Pleaded  for  the  PuRSUER.-^-It  is  jus  tertii  for  the  defender 
to  plead  the  prohibitions  of  the  entail  under  which  the  Lord 
Macdonalds  held  the  superiority  against  the  validity  of  the  con- 
veyance by  w^hich  the  pursuer  acquired  right  to  it.     A  vassal  is 
in  perfect  safety  to  take  an  entry  from  a  party  producing  an 
infeftment  in  the  superiority,  and  is  not  entitled  to  scrutinize  his 
superior's  title,  as  no  defect  in  it  would  invalidate  the  vassal's 
entry.    The  defender's  author  having  taken  an  entry  from  Lord 
Macdonald  in  1818,  the  defender  cannot  impugn  Lord  Mac- 
donald's title,  and  is  not  entitled  to  call  for  a  farther  production. 
The  existence  and  terms  of  the  disposition  of  1828  sufficiently 
appeared  from  the  other  deeds  produced.     Although  a  vali^ 
procuratory  of  resignation  can  be  granted  only  by  a  vassal  io-' 
feft,  yet  a  procuratory  granted  by  one  not  infeft  is  validat^^ 
accretione   by   his    subsequent   infeftment.     The   procurator^ 
granted  by  Mr.  Home  in  1841  was  thus  validated  by  his  i^" 
feftment  in  1842. 

li^^o^r'.      ^^^^  CuNNiNQHAME,  Ordinary,  "  Found  that  the  title-deeds 
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and  writs  produced  by  the  pursuer  sufficiently  establish  that  he       i»km 
now  has  an  apt  feudal  title  in  his  person  to  the  superiority  of     Gordoh. 
the  lands  libelled  on,  at  least  in  a  question  with  the  defender      "isST 
as  successor  of  Colonel  Roderick  M'Neill  of  Barra,  who  was  the 
eldest  son  of  Roderick  McNeill,  the  vassal  last  infeft  :     There- 
fore sustains  the  said  title  and  repels  the  defences,  in  so  far  as 
founded  on  objections  thereto ;  and  in  respect  the  record  and 
the  cases  relate  entirely  to  these  objections,  finds  the  pursuer 
entitled  to  the  expenses  hitherto  incurred,  and  remits  the  ac- 
count thereof  to  the  auditor  to  tax  and  report,  and  decerns : 
Quoad  vltra,  and  before  further  answer,  appoints  the  case  to  be 
enrolled  in  the  motion-roll  quam  primumy  that  the  parties  may 
be  prepared  to  state  whether  any  other  pleas  hirw  inde  are  to 
be  insisted  on,  or  if  the  terms  of  entry  can  now  be  adjusted  so 
as  to  supersede  proceeding  on  the  penal  conclusion  of  the  libel/' 

The  defender  having  reclaimed,  the  Court  "  Adhered."  not.  20^1841. 

Lord  Mackenzie  observed, — "  I  am  for  adhering  to  the  in-    Opihioks. 
terlocutor.     If  a  party  acquires  a  good  title  as  vassal,  by  ob- 
taining an  entry  from  the  only  person  claiming  to  be  superior, 
though  it  afterwards  turn  out  ihat  he  had  not  a  vaUd  right,  it 
seems  jus  tertii  for  the  vassal  to  object  to  the  superior's  title. 
Is  a  vassal  entitled,  in  every  case  of  non-entry,  to  rip  up  the 
whole  question  of  the  superior's  title  1     If  so,  the  superior  is 
placed  in  an  extremely  unfortunate  position ;  for  if  he  gains, 
he  gets  no  judgment  except  as  to  the  one  vassal ;  it  is  not  ef- 
fectual to  him  against  any  one  else.     I  think  the  view  of  the 
Lord  Ordinary  is  correct  throughout.     As  to  the  entail,  if  the 
decisions  are  right  which  hold  that  it  is  jus  tertii  for  a  party, 
not  an  heir  of  entail,  to  plead  the  entail  to  the  effect  of  exclud- 
ing a  vote,  they  must  apply  a  fortiori  to  a  party  stating  such 
a  plea  as  an  objection  to  a  declarator  of  non-entry.     As  to  the 
disposition  of  1828,  I  could  not  hold  proof  of  its  tenor  compe- 
tent without  a  process  of  proving  of  the  tenor ;  but  the  title 
here  stands  good  on  other  grounds,  and  so  it  is  not  necessary 
to  enter  into  that  question.     I  concur  in  the  views  of  the  Lord 
Ordinary." 

Lord  President. — "  I  think  the  interlocutor  well  founded. 
The  plea  of  ^w^  tertii  is  quite  settled,  and  as  to  it  I  do  not  en- 
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tertain  the  slightest  doubt.  As  to  the  disposition  of  1828,  we 
cannot  hold  that  there  is  an  equivalent  to  a  proving  of  the 
tenor,  but  a  proving  of  the  tenor  is  not  necessary.  As  to  the 
entail,  there  is  no  allegation  that  there  were  no  debts  at  the 
date  of  the  sale.  Colonel  M'Neill,  to  whom  the  superiority 
was  sold,  was  the  vassal  in  the  lands,  though  not  infeft." 

Lord  Jeffrey. — "  I  hold  the  same  views.  The  passages 
from  Stair  are  conclusive — that  a  vassal  is  not  entitled,  when 
an  entry  is  required  or  offered,  to  object  to  the  title  of  the  su- 
perior, unless  it  is  so  recent  that  there  has  been  no  exercise  by 
him  of  the  right  of  superiority.  The  case  of  Gibson  Craig  is 
the  strongest  of  all  cases,  and  was  aflBrmed  in  the  House  of 
Lords.  That  case  shows  that  the  vassal  has  no  interest  to  ob- 
ject, because  if  he  take  an  entry  from  the  apparent  superior  in 
the  exercise  of  the  right,  though  his  title  may  be  afterwards  re- 
duced, the  vassal's  title  is  good.  The  vassal  has  therefore  no 
interest  to  challenge  the  superior's  title.  As  to  the  objection 
founded  on  the  entail,  it  is  clearly  jus  tertii  for  any  party  not 
an  heir  of  entail ;  for  just  as  a  deed  on  deathbed  is  good  ex- 
cept against  the  heir,  so  a  deed  of  contravention  of  an  entail  is 
good  against  all  the  world  till  challenged  by  an  heir  of  entail 
It  is  jus  tertii  for  any  other  party  to  challenge  it." 

Lord  Fullerton. — "  I  am  of  the  same  opinion.  Colonel 
M*Neill,  though  not  infeft,  was  the  vassal  in  the  lands,  and  the 
superior,  though  he  held  under  an  entail,  was  entitled  to  sell 
the  superiority  to  him." 


1.  In  the  case  of  Wilson  v. 
Irving,  March  5,  1805,  Hugh 
Fraser  was  infeft  in  1722  on  a 
Crown  charter  of  the  lands  of 
Netheryett.  At  the  date  of  the 
charter  the  Crown  was  the  true 
superior  of  these  lands.  In  1741 
the  Crown  conveyed  the  superi- 
ority to  Mr.  Spottiswoode  of  Spot- 
tiswoode.  On  the  death  of  Hugh 
Fraser,   his  son  John,  in   1750, 


made  up  titles  to  the  lands  by  in- 
feftment  on  a  precept  from  Chan- 
cery. In  1765  Mr.  Spottiswoode 
brought  an  action  of  superiority 
and  non-entry  against  Fraser,  M 
proprietorof  the  lands.  TheConrt, 
in  1771,  Found  "That  the  lands 
had  been  in  the  pursuer^s  hands, 
as  lawful  superior  thereof,  by  rea- 
son of  non-entry,  frx>m  and  since 
th«  death  of  Hugh   Fraser,  the 
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defender's  father."  John  Fraser 
accordingly  settled  with  Mr.  Spot- 
tiswoode  for  the  sums  found  due 
by  the  decree,  but  no  entry  was 
taken  from  Mr.  Spottiswoode.  In 
1776  Fraser  granted  an  heritable 
bond  over  the  lands  to  Captain 
^[orrison,  upon  which  he  was  in- 
feft.  On  his  death  he  was  suc- 
ceeded by  his  sister  Agnes,  who 
executed  a  deed  of  settlement,  by 
which  she  conveyed  her  whole 
estate  to  the  defender,  Mrs.  Irving, 
in  liferent,  for  her  liferent  use  only, 
and  at  her  death,  to  such  person 
as  the  testatrix  might  name.  The 
deed  also  conveyed  to  the  defen- 
der all  sums,  heritable  and  move- 
able, which  might  be  due  to  her 
at  her  death,  under  burden  of  the 
payment  of  all  debts  due  by  her, 
exclusive  of  the  debt  due  to  Cap- 
tain Thomson,  which  was  declared 
to  be  paid  out  of  the  heritable 
subjects,  and  not  to  affect  the 
moveable  estate  left  to  the  defen- 
der. No  heir  having  been  named 
by  Miss  Fraser,  the  right  of  suc- 
cession to  the  lands  of  Netheryett 
devolved  on  the  pursuer,  her  heir 
of  line.  An  action  of  reduction 
was  then  brought  by  the  pur- 
suer, of  Miss  Fraser'^s  settlement. 
In  this  action  Lord  Methven, 
Ordinary,  found  "  That  the  lands 
of  Netheryett  were  vested,  by  a 
proper  feudal  title,  in  the  person 
of  Hugh  Fraser,  and  that  the  late 
Agnes  Fraser  had  never  made  up 
proper  titles  to  them,  therefore 
reduced  in  terms  of  the  libel  as  to 
these  lands."  This  interlocutor  be- 
came final.  The  pursuer  then  made 
up  a  title  to  the  lands  by  obtaining 
a  precept  of  dare  constat  from  the 


true  superior,  as  heir  of  Hugh  Fra- 
ser, the  person  last  regularly  infeft. 
2.  An  action  was  then  brought 
against  the  pursuer  at  the  instance 
of  Captain  Thomson'^s  representa- 
tives for  payment  of  the  debt  due 
to  him.  The  pursuer  pleaded 
— That  she  did  not  represent  John 
Fraser  the  granter  of  the  heritable 
bond  to  Captain  Thomson,  and 
she  at  the  same  time  produced  a 
renunciation  to  enter  heir  to  him, 
executed  by  her  in  1802.  The 
pursuer  also  brought  an  action  of 
reduction  of  the  heritable  bond,  as 
flowing  a  non  habetite  potestatem. 
In  the  conjoined  actions  Lord 
Methven,  Ordinary,  "  Found  the 
defender  liable  to  the  pursuer  in 
the  principal  sum  and  interest  as 
libelled,  without  prejudice  to  the 
defender's  claims  of  relief  against 
the  proper  heir  and  executor  of 
John  Fraser,  the  granter  of  the 
bond."  Against  this  interlocutor 
the  pursuer  gave  in  a  representa- 
tion to  the  Lord  Ordinary,  who 
pronounced  the  following  interlo- 
cutor : — "  The  Lord  Ordinary 
having  considered  this  representa- 
tion, declares  that  the  decree  pro- 
nounced by  him  in  this  cause 
proceeded  on  the  following  rea- 
sons: That  the  representer  had 
made  up  titles  to  the  lands  of 
Netheryett  and  others,  as  heir  to 
her  predecessor,  Hugh  Fraser, 
passing  by  his  son  and  apparent 
heir  John,  the  granter  of  the  bond, 
who  had  been  more  than  three 
years  in  possession,  whereby  she 
became  liable  to  the  extent  of  the 
estate,  to  which  she  had  made  up 
titles  in  that  manner  for  all  debts 
contracted    by    the    said    John 
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Fraser,  without  any  benefit  of 
discussion ;  and  in  respect  of  these 
reasons,  and  of  the  reservation 
contained  in  the  former  interlocu- 
tor, of  all  questions  of  relief  be- 
tween the  representer  and  the 
other  heirs  of  John  and  Agnes 
Fraser,  refuses  the  desire  of  the 
representation,  and  adheres  to  the 
former  interlocutor."  In  a  sub- 
sequent interlocutor,  it  was  found 
that  the  creditors  in  the  bond 
"  must,  upon  receiving  payment 
of  the  sums  pursued  for,  grant  an 
assignation  in  favour  of  the  de- 
fender." These  interlocutors  be- 
came final. 

3.  The  pursuer  then  brought 
an  action  of  relief  against  the 
defender,  as  being  the  universal 
representative  of  John  Fraser,  the 
original  debtor  of  Captain  Thom- 
son. The  defender  pleaded — 
That  the  grantor  of  the  bond 
having  made  up  titles  as  his  father 
had  done,  by  an  entry  from  the 
Crown,  stood  publicly  infeft  in  the 
lands  as  absolute  proprietor  on 
the  face  of  the  records.  No  ap- 
parent objection  lay  against  his 
title,  and  therefore  an  onerous 
creditor  was  in  bona  Jide  to  con- 
tract with  him  and  take  an  heri- 
table security  for  his  debt.  The 
title  of  John  Fraser,  however 
erroneous  it  may  have  been  as  to 
the  superior  by  whom  it  was 
granted,  still  it  is  the  only  title 
upon  which  the  lauds  have  been 
held  since  its  date,  and  no  sub- 
sequent heir  can  ascribe  his  pos- 
session to  any  other  right.  In 
every  question  with  the  subse- 
quent heir,  except  with  the  su- 
perior himself,   it  must   be   held 


that  the  lands  were  possessed 
under  the  investiture  in  qaestion. 
That  investiture,  therefore,  con- 
stitutes the  only  legal  title  to  the 
lands  until  it  is  taken  away  by  an 
infeftment  flowing  from  a  different 
source. 

4.  The  Lord  Ordinary  Found, 
"  That   the    pursuer  had  a  just 
right  to  claim  relief  firom  the  de- 
fender, as  the  general  disponee  of 
Mrs.  Agnes  Fraser,  the  general 
representative   of  John   Fraser.'' 
The  defender  having  reclaimed,  the 
Court  "  Found  that  the  heritable 
debt  in  question  to  Captain  James 
Thomson  is  a  burden   upon  the 
lands  of  Netheryett,  and  reoiit  to 
the   Lord    Ordinary   to    proceed 
accordingly."      On    the    Session 
Papers  Lord  President  Camp- 
bell has  written — "  Belief  among 
heirs.      Doubt     of    interlocutor. 
The  question   with   the  superior 
was  res  inter  alios  and  jus  Ut& 
to    the    pursuer.      The   superior 
did   not   insist  that   a   new  title 
should  be  made  up  in  John's  per- 
son,  which    ex    cancessis    would 
have  validated  the  heritable  bond. 
He  was   satisfied  with  receiving 
his  dues  of  entry,  and  allowed  the 
old  title  to  remain,  wliich  noo^ 
but  himself  could  challenge.  Both 
parties  have  maintained  inconsis* 
tent  pleas  upon  this  point.    Lord 
Methven's    interlocutor    in   tb^ 
former  process  cannot  be  held  s^ 
conclusive  here;  and,  besides, al-^ 
though   he  went  on  a  differrt»* 
ratio  decidendi^  this  does  not  no^ 
cessarily  exclude  other  grounds- 
—MS.NoteSy  Sir  Ilay  Ca^nph^^ 
Session  Papers. 
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SECTION  IV. 
RELIEF. 


}n  payment  of  a  single  Coviposiiion  hy  a  Vassal,  Purchaser,  or  As- 
signee, a  Sttpei-ior  is  bound  to  grant  a  Charter  in  favour  of  what- 
ever persons  t)ie  Vassal,  Purchaser,  ar  Assignee,  vuiy  please  to 
name,  and  to  embody  in  the  Charter,  if  required,  the  fetters  of  a 
strict  Entail,  and  tlte  whole  persons  named  in  the  Charter,  although 
strangers  in  blood  to  the  Vassal,  Purchaser,  or  Assignee,  or  to 
each,  otiier,  are  entitled,  as  Heirs  of  the  Investiture,  to  obtain  an 
entry  on  payment  of  the  Casualty  of  Relief . 

I.— LOCKHART  v.  DENHAM. 

SiH  William  Dekham  granted  a  procuratory  for  resigning  his  J"'?  i".  ivw. 
ands  of  Weatshiel  in  favour  of  liimself  and  the  heirs  whatsoever  NAKSAmt 
>f  his  body  ;  whom  failing,  in  favour  of  Robert  Baillie,  the  son 
►£  his  eldest  sister,  and  the  heirs-male  of  his  body  ;  whom  failing, 
o  the  defender,  the  son  of  Sir  William's  second  sister,  and  tlie 
leirs-male  of  his  body,  with  prohibitory  and  irritant  clauses 
.gainst  alienation  and  contracting  debt. 

Sir  William  died  in  1712  without  issue,  and  his  nephew 
tobert  Bailhe  made  up  a  title  to  the  above  procuratory  by  a 
roneral  sen'ice,  as  heir  of  tailzie  and  provision  to  Sir  William, 
>nt  omitted  to  insert  the  prohibitions  and  irritancies  of  the 
'i^ttul  in  his  service,  and  possessed  the  estate  for  some  time  on 
■lis  personal  right    In  1719  the  defender  brought  a  declarator 
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LooKHAET    of  irritancy  against  Sir  Robert,  and  after  his  death  insisted 

Denham.     therein  against  his  two  sons,  and  the  Court  found,  "  That  Sir 

1700        Robert,  by  omitting  to  insert  the  prohibitions,  &c.,  in  his  general 

service  incurred  an  irritancy,  and  that  the  irritancy  once  in- 

curred  could  not  be  purged." 

In  consequence  of  this  decision  the  defender  served  himself 
heir  of  tailzie  and  provision,  and  expede  a  charter  and  infeit- 
ment  upon  the  above  procuratory,  in  that  part  of  the  estate 
which  held  of  the  pursuer.  He  entered  as  a  singular  successor, 
and  paid  £200  sterling  as  composition  for  his  entry.  The 
charter  contained  the  following  clause  : — "  Pro  omni  alio  onere, 
&c.,  excipiend.  tamen  ordinariis  casualitatibus  omnium  et  singu- 
larum  terrarum,  &c.,  quandocunque  esedem  occurrent  post  datam 
hujus  presentis  chartsD  et  hoc  non  obstan.  quibusvis  renuncia- 
tionibus  et  exonerationibus  earund.  in  prioribus  juribus  et  char- 
tis  diet,  terrarum  si  qusD  sint.  Et  ecccipiend.  etiam  iniegros  re- 
dittis  unim  anni  diet,  terrarum^  &c.,  quos  unusquisque  did 
haeredum  tallise  solvere  obligabitur  pro  suo  introitu  in  eisdem 
nisi  diet  haores  tallisB  sit  etiam  proximus  haeres  linese  persons 
qui  ultimo  in  eisdem  introitus  et  infeudatus  erit,  secundum 
tenorem  provisionis  in  hac  mea  charta  antescript." 

Sir  Alexander  Denham,  the  son  of  Sir  Robert,  brought  an 
appeal  against  the  above  judgment  of  the  Court,  and  obtained 
a  reversal  of  it.  He  was  therefore  served  heir  of  tailzie  in 
general  to  Sir  Robert,  his  father,  and  Sir  Alexander  having  also 
died,  he  was  succeeded  by  his  brother  Sir  Robert,  who  T?as 
served  heir  of  tailzie  in  general  to  Sir  Alexander.  Upon  this, 
Sir  Robert,  as  having  right  by  progress  to  the  procuratoiy 
granted  by  Sir  William,  obtained  a  new  charter  of  the  lands 
from  the  pursuer,  and  was  thereupon  infeft.  This  charter  «lso 
contained  the  above  clause  inserted  in  the  previous  charter.  As 
the  superior  had  received  £200  from  the  defender  for  his  «itiy 
as  first  singular  successor  upon  the  entail,  and  as  his  right  was 
afterwards  vacated,  in  consequence  of  the  judgment  of  the 
House  of  Lords,  that  sum  answered  for  what  Sir  Robert  would 
have  been  liable,  and  Sir  Robert  accounted  for  that  sum  to  the 
defender. 

Sir  Robert  died  in  1757,  without  issue,  whereby  the  succes- 
sion opened  to  the  defender.    The  question  then  arose.  Whether 
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the  defender,  the  heir  of  the  investiture,  although  not  heir  of    lockhaiit 
line  to  Sir  Robert,  the  last  heir  of  entail,  was  entitled  to  be     dbnuam. 
receiyed  by  the  superior  as  an  heir,  or  if  he  must  enter  as  a      "ireoT 
singular  successor?    To  determine  this  question  the  superior 
brought  the  present  action  of  declarator  against  the  defender. 

LoBD  MiKTO,  Ordinary,  pronounced  the  following  interlocu-  ^*|^^2SS^'  **' 
tor : — *'  In  respect  the  pursuer  has  acknowledged  the  entail,  by 
granting  a  charter  to  the  late  Sir  Robert  Denham,  finds  him 
obliged  to  enter  the  defender  as  heir  of  entail,  and  not  as  a 
wngular  successor/'     The  pursuer  reclaimed. 

Pleaded  foe  the  Superior. — The  question  to  be  determined  ARonaNT  won 
is  new,  and  of  very  great  importance.  By  the  interlocutor  of 
the  Lord  Ordinary  a  blow  of  the  severest  kind  is  given  to  the 
rights  of  superiors  in  general,  who  hereafter  will  not  be  able, 
by  any  stipulation  in  their  charters,  to  preserve  their  undoubted 
rights  from  being  cut  off  by  their  vassals  making  an  entail. 
The  casualty  of  relief  is  an  established  casualty  of  superiority, 
as  old  as  the  feudal  rights  themselves.  It  is  a  casualty  arising 
from  the  feudal  contract.  The  law  and  practice  of  Scotland 
has  clearly  determined  the  extent  of  this  casualty  of  relief.  So 
long  as  the  fee  remains  with  the  heirs  of  the  original  vassal, 
upon  the  renewal  of  the  investiture  to  each  heir  they  pay  a 
year's  feu-duty.  But  when  a  singular  successor  is  received,  one 
who  would  not  succeed  as  heir  by  the  original  grant,  a  full 
year's  rent  is  due.  When  this  singular  successor  is  once  re- 
ceived, he  becomes  the  vassal,  and  the  same  casualties  arise 
with  respect  to  his  heirs  and  singular  successors  as  formerly 
arose  by  those  of  the  original  vassal  These  different  reliefe 
need  not  be  expressly  stipulated  in  the  original  grant  Insunt 
de  jure.  They  arise  from  the  nature  of  the  feu,  and  are  rights 
belcMiging  to  the  superior,  being  so  much  of  the  original  pro- 
perty reserved  to  himself.  Hence  a  superior  is  not  obliged  to 
receive  a  corporation  for  his  vassal,  because  as  a  body  corporate 
never  dies,  he  would  thereby  lose  for  ever  his  casualties  of  non^ 
entry  and  relief.  Upon  the  same  principle  a  superior  is  not 
obliged  to  receive  and  enter  a  vassal  under  a  strict  entail,  unless 
his  former  rights  and  casualties  are  clearly  reserved  to  him. 
By  a  strict  entail  the  property  is  absolutely  locked  up,  aU  sin- 
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LocKHART  gular  successors  are  for  ever  debarred,  and  the  superior,  if  he 
Dkhham.  enter  a  vassal  under  a  strict  entail,  loses  for  ever  his  casualty 
1700.  of  relief.  If  he  enters  such  a  vassal,  the  law  will  allow  him  and 
authorize  him  to  reserve  in  the  charter  which  he  grants  all  his 
rights  and  casualties,  as  they  formerly  stood,  that  is,  a  fiiU 
year's  rent,  when  any  one  who  is  not  heir  of  line  to  the  person 
last  in  the  fee  is  called  by  the  will  of  the  entailer.  Such  a 
person  is  a  stranger  to  the  superior,  as  he  is  not  called  by  the 
original  investiture,  and  no  act  of  the  vassal  can  introduce  such 
strangers  against  the  superior's  consent,  so  as  to  deprive  him 
for  ever  of  his  rights  and  casualties. 

The  Statute  authorizing  entails  puts  the  present  question 
beyond  all  doubt.  It  contains  this  special  saivOy  that  it  shall 
not  prejudice  his  Majesty,  or  any  other  lawful  superior,  of  the 
casualties  of  superiority  which  may  arise  to  them  out  of  any 
tailzied  estate.  This  is  a  judgment  upon  the  very  point  in 
question  by  the  Legislature  itself  Unless  the  above  clause  in 
the  Statute  1685  shall  be  applied  to  this  casualty  of  relief,  it 
can  have  no  meaning  or  eflfect  at  all,  for  this  casualty,  when  the 
superior  enters  a  stranger  to  the  fee,  is  the  only  casualty  that 
is  in  the  least  impaired  by  the  irritant  and  resolutive  clauses  of 
an  entail. 

The  Lord  Ordinary  seems  to  have  supposed  that  the  pur- 
suer had  acknowledged  the  entail  by  granting  a  charter  to  the 
late  Sir  Robert  Denham.     But  the  charter  contains  an  express 
clause,  reserving  the  casualty  as  it  is  now  claimed.     The  pur- 
suer, therefore,  never  acknowledged  the  entail,  so  as  to  cut  off 
his  casualty  of  relief,  which  was  properly  and  justly  reserved 
The  defender  is  neither  the  Uneal  heir  of  Sir  William  Denham, 
the  maker  of  the  entail,  nor  is  he  the  lineal  heir  of  Sir  Robert, 
who  died  last  in  the  fee.     He  is  therefore  in  every  view  a  sin- 
gular successor.     Sir  Robert,  having  accepted  of  the  charter 
containing  the  clause  of  reservation,  the  heirs  of  entail  are  ix^ 
down  by  it,  and  cannot  now  quarrel  it.     It  was  a  burden  to 
which  they  were  liable  by  law,  and  was  therefore  one  which 
might  validly  be  imposed  upon  them. 

Argument  foe      Pleaded  FOR  THE  VASSAL. — The  clausc  in  the  charter  canno' 

support  the  pursuer's  claim,  unless  it  is  founded  on  common  bw* 
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independent  of  any  such  clause.  Sir  Robert,  to  whom  the  second  Loc^h^t 
charter  was  granted,  the  first  having  been  vacated  by  the  judg-  Dbnham. 
ment  of  the  House  of  Peers,  was  an  heir  of  entail,  under  prohi-  1700." 
bitions  against  alienation  and  contracting  debt,  engrossed  in 
the  very  charter.  It  was  not  in  his  power,  therefore,  by  ad- 
mitting the  above  clause  into  his  charter,  to  impose  any  burden 
upon  the  succeeding  heirs  of  entail,  to  which  they  were  not 
subject  by  the  original  investitures  of  the  estate.  He  could 
not  have  resigned  the  lands,  and  taken  a  charter  subjecting 
the  heirs  of  tailzie  to  pay  double  the  feu-duty,  or  any  other 
payment  or  prestation  which  was  not  inherent  in  the  original 
feu-right.  Such  clauses  might  have  been  obligatory  upon  Sir 
Robert,  and  his  heirs  representing  him,  in  any  separate  estate, 
but  they  never  could  have  been  obligatory  upon  the  heirs  of 
entail.  Unless,  therefore,  the  pursuer  can  estabUsh  the  propo- 
sition, that  the  clause  is  no  new  imposition  or  burden  on  the 
fee,  but  that  it  arises  from  the  nature  of  his  superiority  at  com- 
mon law,  the  clause  cannot  aid  him  against  the  defender,  who 
does  not  represent  Sir  Robert  otherwise  than  as  heir  of  entaiL 

The  question,  therefore,  comes  to  a  very  short  point  of  law, 
being,  Whether  a  superior  who  has  accepted  of  a  resignation 
from  his  vassal  in  favour  of  heirs  of  tailzie,  and  has  received  a 
full  year's  rent  from  the  first  heir,  as  a  composition  due  by  law 
to  the  superior  for  the  entry  of  a  singular  successor,  is  entitled 
to  demand  the  like  composition  of  a  year's  rent  from  every 
succeeding  heir  of  tailzie  who  happens  not  to  be  the  heir  of  line 
to  the  person  last  infeft  1 

The  casualty  of  relief  is  improperly  applied  by  the  pursuer 
to  singular  successors.  Relief  is  a  casualty  due  by  the  heir  of 
the  investiture,  upon  the  demise  of  his  predecessor,  for  relieving 
the  lands,  and  obtaining  a  renewal  of  the  investiture  from  the 
superior.  Upon  payment  of  such  relief  the  superior  was  obliged 
to  renew  the  investiture,  and  restore  the  possession  to  the  heir. 
But  by  the  principles  of  the  feudal  law,  and  by  the  ancient  law 
of  Scotland,  no  singular  successor  could,  by  any  method,  com- 
pel a  superior  to  accept  of  resignation,  and  to  renew  the  inves- 
titure in  his  favour.  In  process  of  time,  when  vassals  came  to 
be  considered  not  merely  as  beneficiaries,  but  as  proprietors,  the 
power  of  the  vassal  over  his  own  fee  came  to  be  extended,  and 
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LooKHAET  various  methods  were  devised  for  compelliiig  the  superior  to 
DnfRAM.  admit  such  alterations  in  the  original  investiture  as  were  neces- 
TtqoT  sary  for  satisfaction  of  the  vassal's  debts,  or  for  transmittmg 
the  succession  of  the  fee  to  such  heirs  as  the  vassal  thought 
proper.  By  the  Statute  1469,  c.  17,  ancnt  apprisings,  and  by 
the  Statute  1672,  c.  19,  anent  adjudications,  superiors  were 
obliged  to  receive  apprisers  and  adjudgers,  upon  payment  of 
one  year's  rent,  not  as  a  relief,  but  as  a  composition  for  changing 
the  former  investiture.  As  the  grounds  of  debt  upon  which 
these  apprisings  or  adjudications  proceeded  might  be  devised 
to  what  series  of  heirs  the  creditors  thought  proper,  so  the 
charter  of  apprising  or  adjudication  ^hich  the  superiors  ^m 
compelled  to  grant,  behoved  to  stand  in  favour  of  that  series  of 
heirs  which  the  creditor-adjudger  thought  proper  to  call  to  his 
succession. 

From  the  analogy  of  the  Statute  1649,  a  method  came  to  be 
devised,  which  was  soon  established  by  practice,  by  which  vas- 
sals were  enabled  to  alter  the  destination  of  heirs  contained  in 
their  original  right,  and  to  tailzie  their  lands  to  a  different  series 
of  heirs.  To  effect  this  the  vassal  granted  a  bond  for  a  large 
sum,  exceeding  the  value  of  his  estate,  or  he  granted  a  bond  of 
tailzie,  obliging  himself  to  dispone  and  resign  the  lands  in  &vour 
of  that  series  of  heirs  which  he  wished  to  call  to  the  succession. 
An  adjudication  was  then  obtained  in  payment  of  the  bond  for 
debt,  or  in  implement  of  the  bond  of  tailzie.  On  this  being 
done  the  superior  was  obUged  to  receive  the  adjudger  on  pay- 
ment of  a  year's  rent,  and  to  grant  charter  in  favour  of  the 
new  series  of  heirs,  and  he  was  obliged  to  receive  these  in  their 
order,  as  heirs  of  the  investiture,  and  could  not  again  demand 
a  year's  rent  from  any  of  them,  on  the  pretence  of  their  bebg 
singular  successors  to  the  preceding  heir. 

By  the  Ward  Act,  20  Geo.  II.  c.  50,  superiors  are  obliged  to 
receive  disponees,  producing  a  conveyance  containing  a  procn- 
ratory  of  resignation,  on  receiving  "  such  fees  or  casualties  as 
by  law  he  is  entitled  to,^'  and  a  similar  enactment  is  made  in 
favour  of  heirs  producing  a  special  retour  to  any  of  their  pre* 
decessors  in  the  lands. 

It  is  a  contradiction  in  terms  to  call  the  heir  of  the  inyesti' 
ture  a  singular  successor,  and  therefore,  as  the  defender  is  th6 


heir  of  the  last  investiture,  he  is  entitled  to  enter  as  heir,  and 
uot  as  a  singular  successor.  If  the  present  demand  had  been 
reserved  in  the  original  feu-right  granted  to  the  maker  of  the 
entail,  it  might  have  been  supported  as  part  of  the  superior's 
reserved  property  by  the  ordinal  contract,  but  as  it  is  contained 
in  a  charter  of  resignation,  which  he  could  have  been  compelled 
to  grant  by  law  in  favour  of  Sir  Robert,  and  the  other  heirs  of 
tailzie,  in  the  siune  terms  as  the  original  investiture,  it  was  an 
unjust  stipulation,  and  might  have  been  reduced  by  Sir  Robert 
himself,  as  being  sine  cauga.  But  whatever  effect  the  stipula- 
tion might  have  had  against  Sir  Kobert  or  his  proper  heirs,  it 
can  have  no  effect  against  the  defender,  his  heir  of  tailzie,  whom 
he  could  not  burden  by  any  such  voluntary  gratuitous  clause. 

The  Lords  Found, "  That  in  respect  the  pursuer  had  acknow-  ■ 

ledged  the  entail,  by  granting  charter  and  infeflment  thereupon 
to  the  late  Sir  Robert  Denham,  he  was  obliged  to  enter  the 
defender  as  heir  of  entail,  and  not  as  singular  successor." 


ir.— DUKB  OF  ABGYLE  v.  THE  EARL  OP  DUJTMORE. 

The  trustees  of  John  Earl  of  Dunmore  purchased  certain  Not.  iq,  17D6. 
lands  in  the  county  of  Argyle,  holding  feu  of  the  pursuer.  By  H^uutiva. 
the  Earl's  trust-settlement,  the  trustees  were  directed  to  entail 
the  lands  they  purchased  on  the  same  series  of  heirs  as  were 
entitled  to  succeed  to  the  estate  of  Dunmore.  The  trustees 
accordingly  settled  the  lands  which  were  held  of  the  pursuer, 
by  a  strict  entail,  upon  the  present  Earl  of  Dunmore,  and  the 
heirs-male  of  his  body ;  whom  failing,  to  Charles  Murray,  his 
brother,  and  the  heirs-male  of  his  body;  whom  failing,  to  certain 
other  substitutes  therein  mentioned,  and  their  heirs-male. 

A  process  of  non-entry  having  been  brought  by  the  pursuer, 
the  defender  stated  his  willingness  to  enter,  and  to  pay  the 
composition  of  a  singular  successor.  The  clauses  of  the  charter 
in  his  favour  then  came  to  be  adjusted.  In  doiug  this  a  dif- 
ference of  opinion  arose,  from  the  circumstance  that  many  of 
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Aroyli  the  persons  called  as  heirs  of  entail  were  not  heirs  of  line.  The 
DuNMORs.  pursuer  wished  to  secure  his  right  to  a  composition,  when  such 
1795  event  should  take  place.  For  this  purpose  he  proposed  to 
insert  a  clause  declaring  that  he  should  not  be  obliged  to  enter 
any  of  the  heirs  of  tailzie  otherwise  than  as  singular  successors^ 
unless  the  heir  claiming  an  entry  was  at  the  same  time  the 
nearest  and  lawful  heir-male,  or  of  Une,  to  the  person  last  en- 
tered, and  that  all  other  heirs  of  tailzie  should  be  obliged,  for 
every  entry,  to  pay  to  the  pursuer  and  his  successors  one 
whole  year's  rent  of  the  lands,  as  in  the  case  of  a  singular  suc- 
cessor. 

The  defender  objected  to  this  clause  being  inserted  in  the 
charter,  but  proposed  to  introduce  a  clause  declaring,  "  ThaJb 
although  the  lands  are  hereby  granted  and  confirmed  to  the 
said  John  Earl  of  Dunmore,  and  the  other  heirs  of  tailzie  above 
mentioned,  nevertheless  all  and  singular  the  casualties  of  supe- 
riority due  by  the  law  or  practice  of  Scotland  to  superiors  by 
agreement,  or  the  nature  of  the  holding,  are  fully  reserved  to 
the  said  Duke  and  his  foresaids,  and  also  that  the  said  Duke,  bj 
granting  the  present  charter,  does  not  exclude  himself  or  his 
heirs  from  any  claim  which  he  or  they  may  have  at  law  to  a 
full  year's  rent  of  the  lands  herein  contained,  whenever  the  heir 
of  entail,  to  whom  the  succession  shall  open,  shall  happen  not 
to  be  the  heir  of  line  of  the  person  who  was  last  entered  and 
infeft  by  the  said  Duke  or  his  foresaids." 

The  pursuer  refiised  to  accept  the  clause  proposed  by  the 
defender. 

Argument  FOE        PLEADED  FOR  THE  SUPERIOR. — A  pcrsOU  may  Settle  his  estate 

upon  what  series  of  heirs  he  pleases.  But  it  does  not  foUow 
from  this  that  he  makes  them  heirs  properly  so  called.  It  is 
true  that  they  may  get  the  name  of  heirs  in  the  entail,  or  even 
in  the  common  law  language,  but  this  is  little  to  the  purpose, 
for  the  word  "  heirs ''  has  various  meanings  in  law.  The  act  of 
the  proprietor,  by  merely  making  an  entail,  cannot  make  the 
persons  therein  named  heirs  in  the  proper  sense  of  the  term. 
Wherever  a  superior  has  once  acknowledged  an  entail,  by  ente^ 
ing  the  first  institute,  it  may  be  true  that  all  the  substitutes  are 
to  be  considered  heirs  of  the  investiture,  and  that  the  superior 
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is  bound  to  enter  them  as  heirs.     This,  however,  shows  the      akotli 
necessity  of  such  a  clause  as  that  proposed  by  the  pursuer.     If    dummoak. 
the  pursuer  gives  the  defender  an  entry  under  the  entail,  with-      Tm^ 
out  such  a  clause  as  that  proposed  by  him,  it  is  plain  that, 
whenever  the  event  arrives  of  a  person  succeeding  as  heir  of 
entail,  who  is  not  heir  of  line,  and  the  pursuer  then  makes  the 
demand  for  a  year's  rent,  he  will  be  immediately  told  that  he 
has  now  no  title  to  make  such  a  demand,  because  the  defender, 
as  a  member  of  the  entail,  which  had  already  been  acknowledged, 
was  entitled  to  be  considered  as  an  heir,  and  not  as  a  singular 
successor. 

In  order  to  bring  a  person  under  the  description  of  an  heir, 
in  contradistinction  to  a  singular  successor,  it  is  necessary  that 
he  should  be  the  heir  alioqui  successunis  of  his  predecessor.  If  . 
he  is  not  so,  he  is  to  all  intents  and  purposes  a  singular  suc- 
cessor. A  vassal  cannot,  by  any  deed  of  his,  give  the  estate 
directly  to  any  person,  passing  by  his  own  heirs,  not  even  to 
his  second  son,  without  subjecting  the  disponee  in  the  payment 
of  a  year's  rent  to  the  superior.  How  then  does  he  get  the 
privilege  of  passing  by  the  heir  of  his  heirs  1  It  can  only  be  by 
the  consent  of  his  superior  that  he  can  do  this.  But  the  supe- 
rior has  given  no  such  consent  in  the  present  case.  On  the 
contrary,  he  has  all  along  insisted  upon  reserving  his  right  to  a 
year's  rent. 

To  compel  a  superior  to  enter  the  substitutes  in  an  entail, 
who  are  not  heirs  of  line  to  the  person  last  infeft,  but  merely 
heirs  of  tailzie,  or  in  other  words,  singular  successors,  would  be 
manifest  injustice.  It  would  be  depriving  the  superior  of  his 
property  without  his  consent,  and  without  giving  him  any  com- 
pensation, for  the  right  of  superiority  and  the  casualties  attached 
to  it  are  as  much  the  estate  of  the  superior  as  the  property  itself 
is  the  property  of  the  vassal. 

The  defender  is  willing  that  the  pursuer  should  insert  a  clause 
in  the  charter,  reserving  his  claim  for  a  year's  rent  when  the 
case  shall  actually  occur  of  an  heir  of  entail  succeeding  who  is 
not  the  heir  alioqui  successurus.  The  misfortune,  however,  is, 
that  when  once  the  pursuer  has  acknowledged  the  entail,  by 
taking  it  into  the  charter,  it  would  be  pleaded  that  all  the  heirs 
of  entail,  however  remote,  must  be  held  as  heirs  of  investiture, 
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Arqtlb      and  not  as  singular  successors,  so  that,  in  this  manner,  the  clause 
DuNMOBi.     proposed  by  the  defender  will  be  of  no  effect.     This,  indeed, 
1796.        appears  to  have  been  found  in  the  case  of  Lockhart  v.  Denham, 
July  10,  1760. 

vIsJ^^  ^*  Pleaded  for  the  Vassal. — The  defender  can  see  no  justice 
in  being  forced  to  determine  questions  of  law  for  his  successors 
by  way  of  anticipation.  As  the  event  has  not  taken  place 
which  can  entitle  the  pursuer  to  insist  upon  his  right,  the 
defender  surely  complies  with  everything  that  is  reasonabb; 
when  he  agrees  that  the  right  of  the  superior  shall  be  reserred 
entire,  as  to  every  claim  he  may  have,  when  an  heir  of  entail 
succeeds  who  is  not  alioqui  successurus.  As  the  feudal  contract 
.  is  like  every  other  contract,  the  reservation  proposed  by  the 
defender  must  undoubtedly  quaUfy  the  right,  and  leave  the 
pursuer  to  insist  upon  such  rights  as  the  law  bestows  on  him 
The  defender  is  not  bound  to  say  what  these  rights  are.  When 
the  case  does  happen  in  reference  to  which  the  reservation  is 
made,  the  Court  will  determine  what  is  the  extent  of  the  pur 
suer's  right,  according  to  the  existing  established  principles  of 
law.  The  reservation  proposed  by  the  defender  is  agreeable  to 
the  case  of  Mackenzie  v.  Mackenzie,  determined  by  the  Court 
in  1777. 
Interlocutor  of  LoRD  Justice-Clerk  M'Qdeen  found,  "  That  the  Duke  of 
NoY.  29,  mil  Argyle  was  not  entitled  to  insert  in  the  charter  to  be  granted 
to  the  Earl  of  Dunmore  the  reservation  stated  in  the  minute 
given  in  for  hira,  and  that  the  Earl  of  Dunmore  is  entitled  to 
have  a  charter,  with  the  reservation  stated  in  the  minute  giveu 
in  for  him." 

Judgment.  The  pursuor  having  reclaimed,  the  Lords,  "In  respect tb« 

NoY.  19, 1796.  reservation  proposed  by  the  Earl  of  Dunmore  leaves  the  ques- 
tion entire  when  it  shall  occur,"  unanimously  "  Adhered.'* 
Opinions.         Lord  Justice-Clerk  M*Queen  obscrved, — "If  a  taibic  \a'^ 
Baron  iiuinc's  favour  of  a  Stranger,  he  must  pay  a  year's  rent     K  in  hvfi 

Session  Papers,  ^f  j^jj^g^^.  ^^^^  „ 

Lord  President  Campbell  observed, — "  The  decision  in  ik« 
case  of  Westshields  seems  very  strange.  But  I  think  the  dai* 
proposed  by  Lord  Drummore  keeps  the  question  open.    Wh«ft 
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it  occurs,  I  shall  doubt  if  superior  has  right  to  a  year's  rent  from     abotu 
every  stranger  heir.     In  former  case  there  was  a  change  of  in-    dukmorb. 
vestiture  from  heirs-general  to  heirs-male  or  the  like.     But  here      "17957 
there  is  no  such  change.     It  is  the  first  investiture  in  the  Dun- 
more  family  upon  a  purchase.     If  a  subsequent  vassal  shall 
afterwards  come  to  ads.  a  new  charter  to  other  heirs,  then  he 
must  pay  a  yearns  rent.     But  in  the  meantime,  the  first  pur- 
chaser must  have  a  charter  to  whatever  order  of  heirs  he  will. 
As  to  clauses  irritant,  a  superior  cannot  object  to  them,  Firsts 
because  of  the  Act  1685  ;  and  Second,  because  of  the  original 
nature  of  feus,  which  disabled  parties  from  alienating.'^ 

On  the  Session  Papers  Sir  Ihy  Campbell  has  written,—"  The  m^  K^e^"' 
clause  of  reservation  was  fotmd  to  have  no  eflFect  in  the  case  of  siriiig^Camp- 
Lockhart  of  Camwathv.  Sir  Archibald  Denham,  July  10,  1760.  Papers. 
I  doubt  if  that  case  was  well  decided.     See  Notes  on  case  of 
Sir  H.  M*Kenzie.     The  Court  admitted  the  reservation  in  that 
last  case,  by  putting  it  into  the  interlocutor.     It  could  not  well 
be  meant  that  the  very  act  of  the  Court,  compelling  the  supe- 
rior to  give  the  entry  under  the  reservation,  did  at  the  same 
time  make  the  reservation  nugatory.     Pleas  and  defences  are 
often  reserved,  as  accords,  but  then  they  are  left  entire  on  both 
sides  ;  whereas  here  it  is  supposed  they  are  not  left  entire,  being 
precluded  by  the   very  judgment  which  reserves  them.     It 
would  be  an  imputation  upon  the  justice  of  the  Court  to  sup- 
pose that  so  material  a  point  should  be  determined  in  so  indirect 
a  manner.     It  ought  either  to  be  fairly  discussed  and  deter- 
mined as  a  question  of  right  beforehand,  or  the  interlocutor 
should  be  so  worded  as  to  leave  the  matter  quite  entire  without 
precluding  it  directly  or  indirectly ;  and  the  first  opportunity 
ought  to  be  taken  of  reconsidering  the  decision  in  the  case  of 
Lockhart  v.  Denham. 

"  The  present  case,  however,  is  somewhat  different  from  that 
of  Denham ;  for  there  the  former  investiture  was  altered  by  the 
charter  admitting  new  heirs  under  a  reservation,  but  here  we 
have  no  former  investiture  in  the  person  of  Lord  Dunmore,  who 
is  a  purchaser,  and  as  he  is  here  entering  for  the  first  time  in 
that  character,  the  question  is,  Whether  he  is  not  entitled  to 
have  the  charter  to  such  heirs  as  he  finds  it  convenient  to  name, 
or  to  bring  into  his  succession  ?     Thus,  may  not  a  purchaser  say. 
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Aeoyli     give  me  this  charter  to  myself  and  my  heirs-male,  or  to  my- 
DuHMORB.    self,  Avhom  failing,  to  my  second  son  and  the  heirs  of  his  bodj, 
1795^       or  his  heirs-male,  &c.  ? 

"  By  the  Act  1685,  a  tailzier  may  choose  his  heirs.  But  in- 
dependent of  that  Act,  a  purchaser  may  adopt  what  heirs  he 
pleases.  In  the  first  case  it  may  be  said  there  is  a  change  of 
the  investiture,  which  the  superior  is  not  obliged  to  submit  ta 
In  the  other  case  there  is  none,  for  the  purchaser  has  not  jet 
obtained  an  investiture. 

"  The  prohibition  of  selling,  &c.,  however  disadvantageous  to 
superior,  must  be  submitted  to,  both  on  account  of  the  Aet 
1G85,  and  as  being  perfectly  consonant  to  the  original  nature  of 
feudal  holdings. 

"  The  utmost,  therefore,  that  can  be  demanded  is  the  ^ese^ 
vation,  which  is  offered  on  the  part  of  Lord  Dunmore.  Suppose 
the  tailzie  had  been  so  devised  as  not  to  alter  the  lineal  succes* 
sion,  but  to  call  in  heirs-at-law  as  long  as  any  existed  under  % 
strict  entail,  the  superior  could  not  have  refused  a  charter,  and 
yet  the  disadvantage  is  the  same  or  perhaps  greater." 


III.— STIRLING  V.  EWART. 

SeptjU844.  In  1802  Miss  Grizel  Ewart  executed  a  deed  of  entail  of  her 
Narrative,  estate  to  herself  in  liferent,  and  to  William  Cossar,  her  second 
nephew,  and  the  heirs-male  of  his  body,  in  fee ;  whom  foiling, 
to  David  Williamson,  Esquire,  advocate,  afterwards  Lord  B»l- 
gray,  and  the  heirs-male  of  his  body  ;  whom  failing,  to  tb« 
heirs  whomsoever  of  his  body  ;  whom  failing,  to  Robert  Ewart, 
the  defender,  and  the  heirs-male  of  his  body. 

Miss  Ewart  died  in  1811,  and  was  succeeded  under  the  above 
destination  by  the  institute  William  Cossar,  who  was  not  ber 
heir-at-law.  The  pursuer,  Mr.  Stirling,  was  the  superior  to 
liferent  of  the  lands  conveyed  by  the  entail,  the  fee  of  the  sO' 
periority  being  in  Lord  Douglas,  the  other  pursuer.  In  1818 
the  institute,  William  Cossar,  obtained  from  the  pursuer » 
charter  of  resignation  in  favour  of  himself  and  the  other  h^ 
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of  entail.     The  precept  of  sasine  in  the  charter  contained  the     SnauHo 
following  clause  : — "  Saving  always  our  own  right  and  the  right     ewabt. 
of  every  other  person  as  accords,  and  declaring  that  by  grant-       1944. 
ing  these  presents  we  shall  not  exclude  ourselves  or  our  heirs 
and  successors  from  any  claim  which  we  or  they  may  have  at 
law  to  a  full  year's  rent  of  the  lands  herein  contained,  when- 
ever the  heir  of  entail,  to  whom  the  succession  shall  open,  shall 
happen  not  to  be  the  heir  of  line  of  the  person  who  was  last 
entered  and  infeft  by  us  or  our  foresaids.^' 

In  consideration  of  this  charter,  the  institute,  William  Cossar, 
paid  £486  as  composition,  being  one  year's  rent  of  the  lands. 
He  died  uninfeft,  without  leaving  heirs-male  of  his  body,  and 
was  succeeded  by  Lord  Balgray,  who  was  served  nearest  and 
lav^ful  heir  of  tailzie  and  provision  to  him,  and  took  infeftment 
on  the  unexecuted  procuratory.  Lord  Balgray  died  without 
leaving  heirs  of  his  body,  and  the  estate  devolved,  in  terms  of 
the  destination,  on  the  defender  Robert  Ewart.  Lord  Balgray 
was  not  related  in  blood  to  either  the  institute  William  Cossar 
or  to  the  respondent  The  respondent  having  refused  to  pay 
for  his  entry  a  full  year's  rent  of  the  lands,  as  on  the  entry  of 
a  singular  successor,  the  pursuer  instituted  an  action  of  decla- 
rator of  non-entry  against  him. 

Pleaded  for  the  Superior. — At  common  law  a  feudal  A»ouiaBmoB 
grant  is  stricti  jurisy  and  cannot  be  altered  by  an  act  of  the 
grantee  alone.  By  Statute  the  superior  is  now  obliged  to  enter 
singular  successors,  but  he  is  under  no  obligation  to  do  so  other- 
wise than  is  provided  by  Statute.  Although  the  Statute  1685 
granted  the  privilege  of  entaiUng  knds,  it  did  not  restrict  the 
rights  of  superiors  farther  than  was  absolutely  necessary  for  the 
attainment  of  that  object.  That  Statute  expressly  declares, 
that  nothing  in  it  "  shall  prejudge  His  Majesty  or  any  other 
lawful  superior  of  the  casualties  of  superiority  which  may  arise 
to  them  out  of  the  tailzied  estate.'* 

When  the  institute  in  an  entail  is  not  heir  of  Une,  he  is  bound, 
on  receiving  his  charter,  to  pay  a  year's  rent,  being  a  stranger 
to  the  former  investiture.  There  is  no  principle  why  a  substi- 
tute heir  of  entail,  who  is  not  the  heir  of  line  of  the  vassal  last 
entered,  should  be  in  a  more  favourable  position.    As  the  de- 
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Stibliko    fender  is  not  the  heir  of  the  party  last  entered,  the  pursuer  is 
EwART.     Dot  bound  to  enter  him,  except  on  the  condition  of  his  paying 
■^7     the  usual  composition  of  a  year's  rent  of  the  lands.     The  pur- 
suer's right  to  make  this  demand  is  expressly  reserved  in  the 
charter  acknowledging  the  entail. 

VAtoi^!"*'^^*  Pleaded  fob  the  Vassal. — A  vassal  has  now  the  absolute 
power  of  naming  the  heirs  to  his  lands,  and  in  particular  of 
entailing  the  succession.  The  heirs  to  a  feudal  subject  may 
consist  either  of  heirs  of  line  or  of  a  series  of  heirs  of  provision, 
and  it  is  immaterial  whether  the  succession  is  composed  of  pe^ 
sons  related  by  blood  or  of  strangers  to  each  other,  each  sub- 
stitute in  the  line  of  succession,  whether  related  by  blood  or 
not  to  the  person  he  succeeds,  being  equally  an  heir  of  the 
investiture. 

The  pursuer  having  received  payment  of  composition  for  the 
charter  granted  upon  the  entail,  he  is  bound  to  enter  the  de- 
fender for  the  payment  of  the  ordinary  casualty  of  relief,  the 
defender  having  succeeded  as  heir  of  the  existing  investiture  to 
the  vassal  last  entered. 

Lord   Cuninghame,   Ordinary,  reported  the   cause  to  the 

Court  on  Cases,  and  the  Court,  after  hearing  counsel,  ordered 

the  cases  to  be  laid  before  the  other  Judges  for  their  opinioa 

Opinions.         The  following  Opinion,  drawn  by  Lord  Ivory,  waa  returned 

uJ^cockblirn,  by  his  Lordship  and  Lords  Cockburn  and  Murray,— "Ve 

Lord  Murray.   ^^^  ^f  Opinion  that  the  pursuer  is  bound  to  enter  the  defender 

upon  the  terms  offered  by  the  latter,  viz.,  on  payment  of  a  year's 

feu-duty,  in  name  of  relief,  as  in  the  ordinary  case  of  the  entry 

of  an  heir  ;  and  that  he  is  not  entitled  to  demand  a  year's  rent 

in  name  of  composition,  as  in  the  case  of  the  entry  of  a  siugultf 

successor. 

"  We  come  to  this  conclusion  upon  the  general  ground,  that, 
where  the  superior,  as  in  the  present  case,  has  already  received, 
upon  the  change  of  investiture,  the  composition  of  a  year's  rent 
at  the  entry  of  the  first  member  of  entail  not  being  heir  of  the 
previous  investiture,  he  is  bound  throughout  to  deal  with  the 
entail  as  the  existing  investiture  of  the  estate  ;  and  to  carry 
out  and  give  effect  to  the  destination  therein  contained,  as  the 
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rule  of  that  iriTestiture  in  regard  to  succesaion,  and  consequently    Sriuaa 
to  receive  the  whole  series  of  substitute  heirs,  without  distinc-      Ewam. 
tioD  of  one  from  another,  as  the  line  of  succession  thus  fixed      'ml' 
respectively  opens  to  each  in  the  express  character,  and  as  en- 
titled to  all  the  privileges  and  rights  of  heirs  of  the  investiture. 
"In  other  words,  we  adopt  unqualifiedly  the  doctrine  of 
Erskine,  iL  7,  7,  as  a  correct  statement  of  the  rule  of  law 
applicable  to  this  question  ;  that  '  though  singular  successors, 
whether  adjudgers  or  voluntary  purchasers,  are  liable  in  pay- 
ment of  a  year's  rent  to  the  superior  for  changing  the  former 
investiture ;  yet,  where  a  proprietor  entails  his  lands,  the  su- 
perior is  not  entitled  to  the  composition  of  a  year's  rent  from 
every  successive  heir  of  entail,  who  is  not  heir  of  Une  to  him 
who  stood  last  infeft,  on  pretence  that  he  is  a  singular  successor. 
The  heir  of  the  last  investiture  cannot  be  called  a  singular  suc- 
cessor, and  he  is  founded  in  a  right  to  demand  an  entry,  upon 
payment  to  the  superior  of  the  sum  due  to  him  by  law,  in  name 
of  relief  upon  the  entry  of  an  heir.' 

"  Accordingly,  had  it  not  been  for  the  clause  of  reservation, 
which  the  superior  in  the  present  case  inserted  in  his  charter  of 
resignation,  it  is  alt<^ether  indisputable  that  every  successive 
heir  of  entail,  whether  heir  of  line  to  him  who  stood  last  infeft 
or  not,  must  have  been  received  and  entered  upon  this  footing. 
The  pursuer  himself  concedes  this.  It  was  for  the  express  pur- 
pose  of  avoiding  such  a  result  that  the  clause  of  reservation  was 
resorted  to.  And  it  had  been  the  same  in  all  the  former  cases : 
For  example, 

"luLockhart  v.  Denhani,  10th  July  1760,  (Diet.  15,047.) 
the  Court,  even  in  the  face  of  an  express  clause,  which,  if  the 
report  be  correctly  stated,  had  been  embodied  in  the  charter, 
'  that  every  heir  of  entail  shall  be  obliged  to  pay  a  year's  rent 
for  his  entry,  unless  he  be  at  the  same  time  heir  of  line  to  the 
person  who  died  last  vest  and  seized.'  '  Found,  that  in  respect 
the  pursuer  had  acknowledged  the  entail,  by  granting  charter 
and  infeflment  thereon,  he  was  obliged  to  enter  the  defender  as 
heir  of  entail,  and  not  as  singular  successor.' 

"  So  in  M'Kenzie  v.  M'Kenzie,  4th  July  1777,  {Diet  v.  Su- 
perior and  Vassal,  Appendix  No.  U.,)  the  Court,  doubting,  it  is 
true,  whether  the  judgment  in  Lockhart's  case  might  not  per- 
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Stiblimo    i^pg  have  gone  too  far,  in  refusing  eflFect  to  the  clause  just 
EwABT.     quoted,  which,  in  one  sense,  it  might  be  contended,  was  made 
1844.      a  positire  condition  of  the  new  investiture,  and  as  such,  while 
it  remained  unreduced,  ought  to  have  received  effect  against  all 
claiming  right  through  that  investiture,  had  still  no  hecdtatiofl 
as  to  the  general  doctrine, — That,  were  the  entail  once  to  be 
embodied  in  any  charter  to  be  granted  by  the  superior,  without 
some  express  clause  qualifying  this  recognition,  and  reserving 
the  superior's  rights,  the  whole  series  of  substitute  heirs — no 
matter  how  much  strangers  in  blood  to  each  other — must  be- 
come from  that  moment  heirs  of  the  investiture,  and  qud  sudi 
would  be  entitled  to  an  entry,  not  as  singular  successors,  but  tf 
heirs.     In  point  of  fact,  in  this  case  nothing  was  decided :  and 
in  order  to  solve  the  difficulty,  the  question  was  kept  open  for 
future  discussion.     But  a  reservation — saving  the  legal  rights 
of  both  superior  and  vassal — was  inserted  in  the  judgment,  just 
because  the  Court  felt  that  otherwise  an  unqualified  charter 
would,  by  force  of  the  law  itself,   entitle  a  stranger  to  enter 
without  paying  a  composition.     Indeed  nothing  can  be  more 
instructive  on  this  head  than  the  words  of  Brazfield,  as  they 
are  reported  by  Hailes.     *  Query — May  not  the  superior  throw 
in  a  reservation  ?     If  he  does  not,  he  cannot  afterwards  daim ; 
for  the  granting  of  the  first  charter  is  the  enfranchisement  of  aD 
the  subsequent  disponees/ 

"  The  case  of  Duke  of  Argyle  v.  Earl  of  Dunmore,  19th  No- 
vember 1795,  (Diet.  15,068,)  is  to  the  same  effect  The  superior 
there  insisted,  that  it  should  be  made  an  absolute  condition  of 
the  entail  investiture,  '  that  he  should  not  be  obliged  to  enter 
such  of  the  substitutes  as  were  not  heirs-male  or  of  line  to  tbe 
vassal  last  entered  and  infefl,  without  receiving  a  year's  rent 
from  them,  as  singular  successors  also ;'  and  he  did  this  'be- 
cause,'  as  he  argued,  after  acknowledging  an  entail, '  by  grant- 
ing a  charter  upon  it,  although  it  contained  the  reservatiou 
proposed  by  the  defender,'  one  similar  to  that  in  Mackenries 
case,  '  he  w^ould  be  precluded  from  making  his  present  claim.' 
But  the  Court  refused  what  the  superior  thus  demanded ;  and 
*  in  respect  the  reservation  proposed  by  the  vassal  leaves  the 
question  entire  when  it  shall  occur,' — ordained  the  charter  to 
be  given  upon  that  footing. 


"  At  last,  the  precise  question  occurred,  under  a  chatter  which  SriBum 
had  been  granted  without  any  special  clause,  either  of  reserva-  ewLt. 
tion  or  obligation,  in  the  superior's  favour :  D.  Hamilton  v.  jg^^ 
BaiUie,  22d  Kovember  1827,  (6  S.  D.  94.)  The  superior  en- 
deavoured to  shake  himself  rid  of  the  impUed  recognition,  hy 
pleading  that  the  charter  had  been  granted  a  non  habente  po- 
testatem  to  that  effect,  and  that  he  did  not  represent  the  granter ; 
but  this  again  was  met  by  the  answer,  that  the  investiture 
had  since  stood  unchallenged  for  more  than  forty  years,  and  so 
was  fortified  by  prescription  : — and  the  Court  had  to  dispose  of 
the  point  immediately  before  it,  as  if  the  charter  had  been 
validly  granted  from  the  first.  It  was  held  that  the  entail 
having  been  simpiicUer  recognised  and  embodied  into  the  in- 
vestiture, the  superior,  who  had  '  refused  to  receive  as  his  vassal 
a  party  claiming  entry  as  an  heir  of  entail  under  the  charter — 
except  in  the  character  of  singular  successor,  and  on  payment 
of  a  year's  rent — was  bound  to  enter  him  as  heir.' 

"  Whether,  therefore,  the  superior  may  at  first  refuse  to  grant 
a  charter  embodying  a  tailzied  destination, — or  whether,  grant- 
ing it,  he  may  be  entitled  so  to  qualify  the  right,  as  to  leave  it 
open  to  him  afterwards  to  insist  on  a  departure  &om  the  direct 
lineal  line,  for  all  that  he  might  competently  have  demanded, 
had  he  originally  refused — may  or  may  not  be  made  a  question. 
But  it  is  settled  law — as  regards  every  charter  wherein  the 
tailzied  destination  shall  once  unqualifiedly  have  been  embodied 
— that  under  that  destination,  all  are  to  bo  received  as  heirs, 
and  that  no  distinction  whatever  can  be  taken  among  those 
heirs,  as  being,  some  heira  of  line  and  some  strangers  to  the 
vassal  last  infeft — the  investiture  alone  aflfording  the  rule  of 
succession  in  the  fee,  and  all  being  alike  heirs  of  the  investiture. 

"  Without  proceeding  farther,  then,  we  think  this  sufficient 
of  itself  to  expose  the  whole  fallacy  of  the  pursuer's  reasoning, 
inasmuch  as  his  argument  appears  to  assume  throughout,  that 
whoever  is  not  an  heir  of  hue,  must  of  necessity,  in  the  eye  of 
law,  as  apphed  to  the  constitution  and  construction  of  feudal 
rights,  be  regarded  and  dealt  with  as  if  he  were  a  singular 
successor.  The  truth  is,  that  in  feudal  succession  the  very 
questdoD,  Who  is  heir  of  line  ?  can  never  to  any  practical  effect 
arise,  imless  where  the  feu-right  itself  is  conceived  in  favour  of 
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Stirunq  heirs  of  that  class.  The  essential  question  always  is,  Who  is 
EwAST.  ^©ir  of  the  investiture  ?  Indeed,  even  where  the  investiture  is 
jg^  in  favour  of  heirs  of  line,  it  is  only  as  being  heirs  of  the  inves- 
titure thus  conceived,  that  the  heirs  of  line  themselves  succeei 
"  Nor  is  it  out  of  place  here  to  remark,  that  this  view  of  the 
matter  seems  also  to  dispose  of  the  pursuer's  argument,  upoa 
the  supposed  reservation  of  the  superior's  rights  as  connectei 
with  the  present  question,  contained  in  the  Statute  1685,  intro- 
ducing and  authorizing  strict  entails.  For,  if  it  were,  indeed, 
vi  stdtiUiy  that  the  superior's  rights  were  saved,  it  could  require 
no  special  clause  of  reservation,  ex  pacto  privatOy  to  be  engrosaed 
in  the  tailzied  investiture  in  order  to  work  out  that  end.  la 
such  case,  a  clause  of  this  kind  would  be  mere  supererogatioa. 
The  entail  itself,  as  it  is  constituted  into  a  legal  right  only  by 
force  of  the  Statute,  must  of  necessity  have  carried  the  Statu- 
tory reservation  along  with  it,  as  parcel  of  the  right,  if  nol; 
indeed,  an  express  condition  of  its  existence.  Since,  therefore, 
the  law  holds  that,  notwithstanding  the  Statutory  reservation, 
there  is  nothing  whatever  saved  to  a  superior,  who  simply  obeys 
the  Statute  by  giving  a  charter  unqualified  in  grcsmiOy  it  followi 
that  it  is  not  by  force'  of  the  Statute,  but  by  force  of  some  ex- 
press clause  embodied  in  the  writ — in  other  words,  by  the  posi- 
tive private  stipulation  of  the  parties  inter  se — that  the  supe- 
rior's rights  in  this  respect  are  to  be  saved,  if,  indeed,  he  haw 
any  legal  rights  belonging  to  him  in  the  matter. 

"  This  brings  the  whole  question  to  the  point, — Is  or  is  not 
the  superior  entitled  to  refuse  a  charter,  where  the  vassal  de- 
mands an  investiture  entaiUng  the  feu  % 

"  In  the^r^^  place,  there  is  nothing  in  the  mere  circumsta«» 
of  the  estate's  being  settled  under  the  fetters  of  a  strict  entail 
which  entitles  him  to  refuse.  The  entail  may  be  fenced  in  the 
most  effectual  manner  with  all  the  clauses  authorized  by  the 
Act  1685,  and,  provided  the  destination  do  not  extend  beyond 
the  body  of  lineal  heirs,  the  superior  has  no  choice.  TbiSi 
the  pursuer  concedes ;  and  it  is  the  necessary  consequeaoe, 
besides,  of  all  those  cases,  wherein  the  superior  has  been  o^ 
dered  to  embody  the  tailzied  destination,  with  no  other  reservir 
tion  but  one  affecting  the  succession  of  substitutes,  who  i^petf 
to  be  strangers  to  the  direct  line.     As  laid  down  by  Braifidd 
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i  Mackenzie's  case,  *  strip  the  deed  of  substitution  to  strangers,     Shrldio 
ad  the  superior  might  be  obliged  to  grant  a  charter,  even  with      Ewart. 
rohibitive  clauses,  &c.     The  superior  does  not  suflFer  by  the       i844. 
De  of  succession  being  continued/ 

"  Nor  is  this  the  case  only  where  the  direct  Uneal  Kne  of 
iccession  is  preserved.  The  destination  may  even  be  broken 
1  favour  of  strangers  to  this  line,  and  still,  if  the  destination 
hu8  broken  and  interrupted  in  favour  of  strangers  was  also  the 
Lestination  of  the  prior  investiture,  it  may  be  changed  from  a 
fee-simple  to  a  strictly  fenced  entail  destination,  and,  as  was 
substantially  decided  in  Mackenzie  supra^  the  superior  be  obliged 
to  grant  a  charter  in  terminis,  and  to  receive  even  the  stranger 
substitutes  as  the  heirs  of  investiture,  notwithstanding  the  change 
effected  through  the  fee's  being  now  constituted  into  a  proper 
taOzied  fee. 

"  But,  if  it  be  thus  true  that  the  superior's  right  of  refusal 
in  no  respect  depends  upon  the  circumstance,  that  the  estate 
has  been  tied  up  from  future  alienation  by  the  fetters  of  a  strict 
entail,  it  must  be  upon  some  ground  wholly  apart  from  the 
operation  of  the  Statute  1685,  that  that  right,  if  such  indeed 
there  be,  must  rest.  In  other  words,  it  must  rest  upon  some 
ground,  applicable  not  less  to  an  ordinary  destination  in  favour 
of  heirs  of  provision  before  the  Statute,  than  to  the  most  strictly 
fenced  and  protected  destination  in  favour  of  heirs  of  entail 
since. 

"  This  would,  indeed,  give  a  very  large  and  indefinite  opera- 
tion to  the  principle  contended  for  by  the  pursuers.  For  it 
would  just  come  to  this,  that  wherever — no  matter  whether  by 
strict  entail,  in  fee  simple,  or  under  clauses  merely  prohibitory, 
and  therefore  defeasible  at  pleasure — the  legal  order  of  succes- 
8km  should  come  to  be  in  the  slightest  degree  broken  in  upon, 
ibe  superior  might  reject  the  destination  as  an  encroachment 
on  his  feudal  rights,  and  refuse  a  charter. 

**  It  is  difficult  to  conceive  that  so  very  broad  and  wide-spread- 
ing  a  principle  as  this  should  have  been  the  law,  and  a  question 
fin*  the  first  time  come  to  be  stirred  in  regard  to  it,  under  the 
Statute  1685.  Conjunct  fees — destinations  to  heirs  of  a  mar- 
riage— the  succession  of  heirs  of  provision  generally — in  short, 
Terj  case  where  laud  came  to  open  in  favour,  not  of  the  hceres 
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Stibliho     natuSy  but  the  hcerea  factusy  must  equally  have  raised  the  ques- 
EwART.      tion  under  this  more  general  aspect.     But  we  are  not  aware  of 
1844.       a  single  instance,  among  all  these  classes  of  cases,  where  a  mere 
departure  in  the  destination  from  the  direct  lineal  order  of 
succession  was  ever  set  forward  as  a  ground  entitling  the  supe- 
rior to  refuse  a  charter. 

"  The  principle,  indeed,  is  excluded  by  that  very  case  of  Duka 
of  Hamilton  v.  Earl  of  Hopetoun,  8th  March  1839,  with  ^efe^ 
ence  mainly  to  the  bearing  of  which  the  present  consultati<ML 
has  been  thought  necessary.  It  was  there  expressly  laid  dowa 
in  the  Opinions,  that  '  a  purchaser  of  land  from  the  vassal  of  % 
subject  superior  is  entitled,  on  payment  of  a  casualty,  or  com- 
position of  one  year's  rent,  to  obtain  from  the  superior  a  new' 
charter,  and  a  precept  of  sasine  of  the  fee.  This  charter  and 
precept,  we  think,  he  is  for  that  composition  entitled  to  demand 
shall  be  granted  in  favour  of  himself  and  all  his  heirs-at-law,  in 
any  order  of  these  heirs  he  pleases,  provided  only  he  shall  not 
in  this  distinction  go  beyond  his  heirs-of-law  to  strangers.  He 
may  equally  name  to  the  superior  heirs-of-law  simply,  or  heire- 
male,  whom  failing,  heirs-female,  or  any  other  arrangement  of 
the  body  of  his  heirs-of-law.' 

"  It  is  very  true  that  the  opinion  thus  delivered  is  qualified 
by  the  proviso  that  the  vassal '  shall  not  in  this  destination  go 
beyond  his  heirs-of-law  to  strangers.'  But  this,  it  is  thought^ 
must  be  held  to  have  been  introduced  merely  to  save  and  keep 
open  a  case  which  was  not  at  the  moment  before  the  Coort 
The  particular  destination  there  to  be  dealt  with  was  one  which 
did  not  go  beyond  the  body  of  the  heirs-otlaw,  and  it  was  of 
course  right  to  confine  the  judgment  to  the  individual  destinar 
tion  on  which  the  question  had  arisen. 

"  The  important  consideration,  as  regards  the  judgmeflt 
actually  pronounced,  is,  that  it  completely  negatives  the  pursuer's 
main  position  in  the  present  case,  viz.,  that  the  supericnr  is 
entitled  to  refuse  a  charter  wherever  the  destination  calls  the 
substituted  heirs  in  other  than  the  direct  line  of  blood — and 
this  upon  the  general  principle,  that  every  one  who  would  not 
take  as  an  heir  in  the  common  order  of  law,  must  of  necessity 
be  dealt  with  as  a  singular  successor, 

*'  In  this  respect,  indeed,  we  can  recognise  no  distinctioii 
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hatever,  in  point  of  principle,  between  a  departure  from  the     stiblwo 
gal  order  of  succession  within  *  the  body  of  heirs-of-law/  and      bwabt. 
corresponding  departure  by  going  out  of  that  body.     If  the      liST 
ursuer  be  right  in  his  argument,  that  a  substitute  heir,  who  is 
ot  heir  of  line  to  the  last  entered  vassal,  must  be  held  a  sin- 
ular  successor,  because  the  destination  in  such  a  case  substan- 
ially  operates  a  conveyance  from  the  last  heir,  and  is  not  in 
he  proper  sense  to  be  dealt  with  as  at  all  a  legal  succession — 
his  applies  in  its  full  force  wherever  the  order  of  law  is  broken 
n  upon  in  the  least  degree.     If  a  father  convey  to  a  second  or 
liny  younger  son — or  one  of  several  brothers  to  a  sister — ^the 
disponee,  in  such  case,  must  enter  and  pay  composition  as  a 
angular  successor,  although  *  within  the  body  of  the  grantor's 
heirs  of  law.'    So  if  a  father  or  brother  in  the  two  cases  sup- 
posed, take  a  grant  to  himself  in  the  first  instance,  whom  fail- 
ing, to  the  second  or  younger  son  in  the  first  case,  or  to  the 
sister  in  the  second — ^the  substitute  in  this  destination  could  not, 
of  course,  though  within  the  general  body  of  heirs  of  law,  take 
as  heir  of  line  to  the  last  entered  vassal ;  and  the  legal  order 
of  succession  would  just  be  as  much  defeated — and  the  neces- 
Bity,  but  for  the  destination  in  the  investiture,  of  a  fresh  deed  of 
conveyance  to  carry  the  estate  over  the  proper  heir  of  line  would 
just  be  as  palpable  as  if  the  destination  in  its  second  branch 
had  been  in  favour  of  a  total  stranger  to  the  blood.     But  had 
this  departure  from  the  line  of  blood  been  effected  by  convey- 
ance, instead  of  being  brought  about  by  the  operation  of  the 
investiture,  as  a  destination  once  for  all,  the  superior  must  have 
had  his  composition  as  from  a  singular  successor  ;  and  so  on  to 
the  end,  wherever  the  direct  line  was  at  all  or  to  any  effect 
departed  from.     Now  the  judgment  in  Lord  Hopetoun's  case 
authoritatively  excludes  this,  in  every  possible  variety  of  case, 
hot  the  single  one  of  introducing  a  stranger.     The  superior's 
right,  therefore,  cannot  turn  upon  the  distinction  of  heir  and 
angular  successor  in  the  sense  that  the  pursuer  contends  for. 
Yet  putting  aside  that  distinction,  what  legal  principle  is  there 
whidi  discriminates  between  a  singular  successor  within  the 
line  of  blood,  and  a  singular  successor  out  of  that  line  1 

"  Accordingly,  we  have  the  authority  of  Lord  Stair,  where  he 
treats  of  tailzied  destinations,  such  as  they  were  known  before 
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Stirlwo  the  Statute  1685 — for  holding,  that  the  superior  could  not  pro- 
EwABT.  tect  himself  against  them  by  refusing  a  charter.  Indirectly, 
■jj^^  and  by  force  of  adjudication,  any  destination  whatever  could 
be  forced  upon  him.  If  *  the  debt  and  decreet  whereupon  the 
same  proceeded  be  conceived  in  favour  of  heirs  of  tailzie,  ia 
that  case  the  apprising  or  adjudication  and  infeftment  therecm 
must  be  conform.'  (Stair,  2,  3,  43.)  And  again,  (sect.  59,) 
'  It  is  a  general  rule  that  quisque  est  ret  sucb  modercUor  d  or- 
biteTy  every  man  may  dispose  of  his  own  at  his  pleasure,  either 
to  take  effect  in  his  hfe,  or  after  his  death,  and  so  may  provide 
his  lands  to  what  heirs  he  pleaseth,  and  may  change  the  succes- 
sion as  oft  as  he  will,  which  will  be  completed  by  resigning 
from  himself  and  his  heirs  in  the  fee,  in  favour  of  himself  and 
such  other  heirs  as  he  pleaseth  to  name  in  the  procuratorj, 
whereupon  resignation  being  accepted  by  a  superior,  and  new 
infeftment  granted  accordingly,  the  succession  is  effectuallf 
altered  ;  yea,  any  obligement  to  take  his  lands  so  holden,  will 
oblige  the  former  heirs  to  enter,  and  to  denude  themselves  for 
implement  of  that  obligement,  in  favour  of  the  heirs  therein 
expressed  ;  and  if  the  superior  refuse  to  accept  the  resignation, 
or  to  give  confirmation,  there  will  follow  an  adjudication  for 
implement  of  the  disposition,  which  is  ordinary,  and  thereupon 
the  superior  must  receive  the  adjudger  ;  so  that  the  first  con- 
stitutor of  a  tailzie,  or  any  heir  succeeding  to  him,  may  change 
it  at  their  pleasure.'  That  this  did  not  mean  heirs  of  tailxie 
merely  within  the  line  of  blood,  is  made  clear  by  another  passage 
a  little  farther  on  in  the  section  last  quoted,  where  his  Lordship 
speaks  of '  a  tailzie  of  a  sum  of  money,  lent  in  these  terms,  "^to 
be  paid  to  the  creditor  and  the  heirs  of  his  body  ;  whilks  fail- 
ing, to  the  father  and  heirs  of  his  body ;  whilks  failing,  to » 
person  named,  and  his  heirs  and  assignees  whomsoever." ' 

"  We  are  therefore  of  opinion — First,  That  independently  of 
the  Statute  1685,  the  superior  was  not  entitled  to  refuse  a 
charter,  though  demanded  in  favour  of  heirs  of  provision,  or 
such  tailzied  destination  generally  as  the  law  then  recognised ; 
Second,  That  the  introduction  of  strict  entails  by  that  Statute 
made  no  difference  in  this  respect,  the  superior  not  being  en- 
titled, where  he  would  otherwise  have  been  compellable  to  em- 
body the  destination  in  his  charter,  to  refuse  doing  so  merely 
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because  of  the  fetters  of  entail;  and  Thirdj  That  from  the    Stirling 
moment  the  destination  came  thus  to  be  embodied  in  the  charter,     ewabt. 
and  thereby  became  the  rule  of  that  investiture  quoad  the  sue-     "iiiir 
cession,  every  substitute  within  the  destination  became  thence- 
forth an  heir  of  the  investiture,  and  as  such,  whether  heir  of 
line  of  the  last  entered  vassal  or  not,  was  in  all  cases  alike 
entitled  to  an  entry,  not  upon  payment  of  composition  as  a 
singular  successor,  but  upon  payment  of  relief  merely,  as  in 
the  case  of  a  proper  heir/' 

In  this  Opinion  Lord  Cuninghame  also  concurred.  Lord  Cmiing- 

LoBD  Mackenzie  retiu-ned  the  following  Opinion : — "  I  think  LwdMao- 
that  the  pursuer  is  entitled  to  demand  from  the  defender  a^®^®' 
year's  rent,  as  for  the  entry  of  a  singular  successor.  The  clause 
of  reservation  prevents  the  defender  from  founding  on  the  rule, 
that  all  destinees  of  investiture  must  be  admitted  to  entry  as 
heirs — a  rule  which  in  itself  I  fully  recognise,  but  which  is  ex- 
cluded from  governing  this  case,  which  depends  on  the  general 
question,  whether  a  superior  in  landed  property  is  bound,  on 
offer  of  one  year's  rent,  to  grant  new  infeftment  to  a  disponee 
or  singular  successor  of  the  vassal,  with  a  destination  of  heirs 
of  investiture  including  not  only  all  the  heirs  of  law  of  the  dis- 
ponee, but  including  as  many  strangers  as  the  disponee  chooses 
to  have  made  heirs  of  investiture  in  the  fee,  by  the  act  of  the 
superior.  Now  that  question,  I  think,  though  not  without 
difficulty,  must  be  answered  in  the  negative. 

"  The  general  rule  of  feudal  law  in  Scotland  was^  that  a  supe- 
rior could  not  be  forced  to  admit  into  a  feu  any  persons  but 
the  heirs  of  the  vassal  to  Virhom  he  had  given  infeftment.  By 
the  Statute  1469,  c.  36,  an  appriser  got  right  to  demand  from 
the  superior  infeftment  in  the  feu  on  payment  of  one  year's 
rent.  And  so  purchasers  of  the  estate  were  enabled  to  force 
an  entry  by  becoming  apprisers.  Nothing  is  said  in  the  Statute 
regarding  the  heirs  of  the  appriser ;  but  by  fair  interpretation 
it  was  evident,  that  the  appriser  or  purchaser  must  obtain  in- 
feftment to  himself  and  heirs,  not  in  Uferent  only,  but  in  heritage. 
But  there  exists  not  in  the  Statute  the  least  shadow  of  founda- 
tion for  holding  that  the  appriser  or  purchaser,  on  payment  of 
one  year's  rent,  had  right  to  demand  from  the  superior  infeft- 
ment in  favour,  not  only  of  himself  and  all  his  heirs,  but  of  other 
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Smrliho    persons  who  were  not  his  heirs  at  all,  but  wholly  strangers  to 
EwART.     his  blood.     By  other  Statutes,  adjudgers  in  implement,  and  other 
■j^l^     adjudgers  and  purchasers  at  judicial  sales,  were  in  like  maimer 
entitled  to  obtain  from  the  superior  infefbment,  on  payment  of 
one  year's  rent.     And  lastly,  by  20th  (Jeo.  II.,  the  superior  wag 
bound  to  give  infeftment  in  the  feu  to  any  disponee  or  singnhr 
successor  having  a  procuratory  of  resignation  in  his  &Toar. 
These  Statutes,  in  like  manner  as  1469,  c.  36,  say  nothing  of 
the  heirs  of  the  adjudger  or  singular  successor ;  but  on  evident 
grounds  of  rational  interpretation,  these  parties  had  right  onder 
the  Statutes  to  infeftment  in  favour  of  themselves  and  their 
heirs.     And  in  reference  to  these  Statutes  it  is  just  equally 
clear,  that  they  afford  no  grounds  whatever  for  holding  thatth^ 
adjudger  or  disponee  had  any  right  to  demand  from  the  supe- 
rior infeftment  in  favour,  not  only  of  himself  and  of  his  heira^ 
but  farther  in  favour  of  other  persons,  who  were  not  his  heirs  ai^ 
all,  but  mere  strangers.     A  superior  might,  if  he  chose,  add 
such  strangers  to  the  destination  of  heirs  granted  to  his  new 
vassal,  and  if  he  did  so,  he  made  them  heirs  of  investiture. 
But  there  exists  not  in  the  Statutes  any  ground  whatever  for 
saying,  that  the  superior  was  bound,  for  payment  of  one  year's 
rent,  to  admit  strangers  in  this  way. 

*^  And  the  superior,  besides  the  right,  had  a  strong  interest 
to  object.  For  anciently  the  feu  reverted  to  the  superior  him- 
self on  failure  of  the  vassal  and  his  heirs.  And  after  the  Crown's 
right  as  vUimus  hceres  prevailed,  still  the  Crown's  donatory  paid 
one  year's  rent  to  the  subject-superior  for  an  entry.  Fitfc 
Erskine,  B.  iii.  tit.  1 0,  sec.  1  and  2  ;  Jur.  Styles^  vol.  i.  p.  34fi. 
This  interest  was  indeed  comparatively  weak,  until  fetters 
against  alienation,  &c.,  were  added  to  destinations  of  succession; 
because,  if  the  vassal  obtained  a  destination  reaching  to  mM 
strangers  nowise  connected  with  his  heirs  by  blood,  without  anj 
fetters,  it  was  highly  probable  that,  by  alienation  or  alteration 
of  the  succession,  the  tailzie  would  be  put  an  end  to  before  thej 
succeeded ;  and  therefore,  when  there  were  no  fetters,  the  right 
of  the  superior  might  often  not  be  rigidly  insisted  on.  But 
when  fetters  were  added,  the  interest  of  the  superior  became 
certain  and  important. 

"  There  are,  however,  conditions  on  which  it  might  reason- 


BELIEF.  353 
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ably  be  held  that  a  superior  ought  to  grant  a  destination  in  Stirling 
favour  of  strangers.  These  are,  that  the  charter  shall  bear  a  ewabt. 
provision,  that  each  stranger,  who  thus  being  in  truth  no  heir,  18447 
but  a  singular  successor,  should  obtain  infeftment  for  himself 
and  his  heirs  as  destinees  of  investiture  should,  for  that  infeft- 
ment, pay  one  year's  rent ;  or,  what  in  truth  is  equivalent,  in 
the  view  that  the  superior's  claim  is  good  in  law,  a  provision, 
that  the  superior's  claim  for  a  year's  rent,  as  a  composition  for 
giving  infeftment  to  each  stranger,  should  be  reserved.  Under 
these  conditions,  accordingly,  I  believe  it  has  been  usual  in 
practice  to  grant  infeftment  to  singular  successors,  with  des- 
tinations including  strangers,  as  well  as  their  own  heii*s.  But 
without  such  clauses,  I  do  not  believe  the  practice  has  pre- 
vailed ;  and  still  less  has  the  right  of  the  singular  successor 
been  recognised,  either  in  conveyancing  or  in  judicial  opinion. 
On  the  contrary^  all  the  authorities  our  decisions  afford  lie  the 
other  way. 

^^  In  the  case  of  Lockhart  v.  Denholm,  decided  1 0th  July 
1 760,  both  Sir  Archibald  and  Sir  Robert  Denholtn,  in  the  early 
part  of  the  last  century,  took  charters  from  the  superior,  with  a 
clause,  *  that  every  heir  of  entail  shall  be  obliged  to  pay  a  year's 
rent  for  his  entry,  unless  he  be  at  the  same  time  heir  of  line  to 
the  person  last  vest  and  seised  ;'  and  Sir  Archibald,  accordingly, 
paid  £200  to  Mr.  Lockhart,  as  a  composition  for  a  year's  rent ; 
pretty  good  evidence  of  the  understanding  of  conveyancers  on 
the  subject.  True  it  is,  that  notwithstanding  this  provision,  the 
Court,  on  some  reason  that  is  not  explained,  found  that  *  the 
pursuer  (i.^.,  Lockhart)  had  acknowledged  the  entail,  by  granting 
charter  and  infeft  thereupon  to  the  late  Sir  Robert  Denholm,  he 
was  obliged  to  enter  the  defender  (a  substitute,  not  heir  of  line) 
as  heir  .of  entail,  and  not  as  singular  successor.'  This  decision 
has  since  been  declared  by  the  Court,  and  universally  under- 
stood, not  to  be  good  authority  on  the  point  decided.  But  it  is 
material  to  observe  here,  that  it  does  not  rest  at  all  on  any 
right  the  entailer  originally  had  to  have  obtained,  on  payment 
of  one  year's  rent,  new  infeftment  to  himself  and  heirs  of  inves- 
titure, not  being  his  heirs  of  law,  though  that  was  argued  ;  but 
solely  on  this,  that  being  actually  admitted  into  the  investiture 
by  the  superior,  they  must  have  entry  as  heirs,  not  as  singular 
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Stirlino     successors,  the  clause  of  reservation  being,  on  some  ground  not 

EwAJiT.      explained,  held  not  to  be  effectual. 

ig44^  "  The  next  case,  Mackenzie  v.  Mackenzie,  8th  July  1777, 

Mor.  15,053,  is  thus  abridged  in  the  Dictionary  : — *  The  Lords 
found,  that  a  superior  of  entailed  lands  was  obliged  to  enter 
the  heir  of  entail,  who  in  this  case  was  likewise  the  heir  of  the 
former  investiture,  and  Uneal  successor  in  the  lands,  on  receiv- 
ing a  duplicando  of  the  feu-duty,  and  was  not  entitled  to  de- 
mand from  him  a  year's  rent,  or  other  composition,  resenring 
to  the  superior,  and  his  successors  in  the  superiority,  any  right 
which  they  may  have  to  a  year's  rent,  or  other  composition,  on 
the  entry  of  any  future  heir  of  tailzie,  not  an  heir  of  investituie 
prior  to  the  tailzie.'  It  is  plain  from  this,  that  the  Court  wm 
not  satisfied  that  the  superior,  though  bound  to  admit  Macken*' 
zie  and  his  heirs,  was  bound  to  admit  strangers  as  heirs  of  XDr 
vestiture,  without  payment  of  a  yeai*'s  rent  for  that  admisdoiu 
From  the  fuller  Report  of  the  case  in  the  Appendix,  it  rather 
appears  that  the  entailer  had  been  himself  vassal  before  the 
entail,  and  so  was  not  under  the  necessity  of  paying  one  year'i 
rent  for  new  infeftment  to  himself  and  his  heirs  of  law,  and  of 
the  former  investiture.  But  if  it  was  so,  that  uuikes  little  dif* 
ference,  since  there  is  no  doubt  in  practice,  nor  was  it  denied, 
that  a  vassal  resigning  may,  without  payment  of  any  casualty, 
demand  new  infeftment  to  himself  and  his  own  proper  heirs  of 
law  and  of  the  former  investiture.  The  demand  of  the  supO' 
rior,  therefore,  in  Mackenzie's  case,  was  rested,  and  the  rese^ 
vation  admitted,  solely  in  reference  to  the  introduction  of  a 
stranger  as  heir  of  investiture.  In  this  case  it  is  said,  *  The 
Court  seemed  very  much  inclined  to  get  complete  information 
concerning  the  practice ;  but  the  practice  was  discovered  to  be 
various/  That  is  exactly  what  was  to  be  expected,  on  the  ud* 
derstanding  that  the  superior's  right  in  law  was  good  Still 
there  were  many  considerations  which  would,  in  many  casesi 
induce  the  superior  not  to  insist  on  that  right. 

"  The  next  case  is  that  of  the  Duke  of  Argyle  v.  the  Earl  of 
Dunmore,  19th  November  1795.  In  that  case  Hhe  defender/ 
who  was  the  institute,  or  disponee,  *  was  vrilling  to  pay  * 
year's  rent  for  his  entry  as  singular  successor  ;  but  the  pursuer 
further  insisted,  that  the  charter  should  contain  a  dedaratioiii 
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that  he  should  not  bo  obliged  to  enter  such  substitutes  as  were     Stibliko 
not  heirs-male,  or  of  line,  to  the  vassal  infeft,  without  receiv-      Ewakt. 
ing  a  year's  rent  from  them  as  singular  successors  also/     The      "18447 
defender  offered  to  take  a  charter,  with  a  clause  reserving  the 
superior's  claim  to  a  full  year's  rent,  on  the  entry  of  an  heir 
of  the  tailzied  investiture  who  was  not  heir  of  line  to  the  last 
infeft ;  and  he  contended,  that  while  he  made  this  admission, 
'  it  was  an  unnecessary  hardship  on  the  defender  to  oblige  him 
to  discuss  a  general  point  of  law,  the  decision  of  which  cannot 
affect  the  interest  of  himself  or  of  his  descendants.'     And  on 
that  ground  evidently,  the  Court,  holding  the  case  of  Denholm 
to  be  wrong  decided,  and  that  the  reservation  was  effectual, 
adhered  to  the  finding  of  the  Lord  Ordinary  in  favour  of  the 
Earl  of  Dunmore.     Their  interlocutor  was — '  In  respect  the 
reservation  proposed  by  the  Earl  of  Dunmore  leaves  the  ques- 
tion entire,  when  it  shall  occur,'  (unanimously)  *  adhered.' 

**  Next  is  the  case  of  the  Duke  of  Hamilton  v.  Baillie,  22d 
November  1827,  Shaw  and  Dunlop,  vol.  vi.  p.  94,  which  is  thus 
summed  up : — *  A  superior  possessing  under  an  entail,  having 
gnmted  a  charter  of  resignation  in  favour  of  a  vassal,  embrac- 
ing an  entail  containing  a  series  of  heirs ;  and  sasine  having 
been  taken,  and  possession  enjoyed  for  forty  years ;  and  an  heir 
of  entail  having  succeeded  to  the  superiority,  and  refused  to 
weave  as  his  vassal  a  party  claiming  entry  as  an  heir  of  entail 
wrfar  the  charter,  except  in  the  character  of  a  singular  succes- 
sor, and  on  payment  of  a  year's  rent, — held  that  he  was  bound 
to  enter  him  as  an  heir/ 
"  The  Opinions  of  the  Court  are  brief  and  clear  : — 
"  Lord  Pbbsident. — *  In  this  case  the  superior,  by  granting 
the  charter,  has  agreed  to  give  the  heirs  of  tailzie  an  entry  as 
luars ;  (uid  this  has  been  acted  on  for  forty  years.  It  may  be 
soother  question,  whether  a  superior  is  bound  to  admit  of  an 
QBtail  by  a  vassal' 

**  LoBD  Gillies. — *  This  case  will  not  decide  the  general 
qoestion.' 

*•  liOBP  Balobay. — *  There  have  been  forty  years'  possession, 
vhid)  ii  sufficient" 

^  I  have  not  yet  noticed  the  case  of  the  Magistrates  of  Aber- 
deen V*  Burnet^  17th  June  1808,  Fac.  Coll,  because  I  do  not 
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Stirlimo  consider  it  at  all  in  point  here.  It  is  thus  abridged : — *  A  singukr 
EwABT.  successor  of  the  vassal  in  a  feu,  on  payment  of  one  year's  rent 
1844.  to  the  superior  (a  royal  burgh)  has  a  right  to  demand  a  charter 
to  himself  and  heirs  whatsoever,  though  the  charter  of  his 
author  was  to  heirs-male,  burgesses  of  that  burgh,  with  a  clause 
in  the  redendo,  that  they  should  perform  burgh  services,  and 
that  the  fee  should  not  devolve  on  the  feminine  sex/  Your 
Lordships  know  that  the  words  *  heir  whatsoever,'  in  a  charter, 
have  no  meaning  different  from  *  heirs,'  or  *  heirs-at-law/  The 
vassal  disponee,  in  that  case,  made  no  demand  of  a  tailzied  fee 
at  all,  or  any  admission  of  destinees  beyond  his  own  heirs  of  law. 

"  Lastly y  I  may  notice,  though  not  as  a  decision  in  point,  th^ 
case  of  the  Duke  of  Hamilton  v.  the  Earl  of  Hopetoun,  Stb. 
March  1839.  In  that  case,  too,  the  present  question  was  nofc 
presented  for  decision.  The  expression,  in  the  Opinion  of  th^ 
Court  touching  it,  is  but  accidental  in  giving  a  general  expoa-- 
tion  of  law.  Still  I  cannot  say  it  was  not  their  Opinion.  It^ 
was  the  Opinion  of  myself,  who  wrote  it,  and,  I  cannot  doubly 
was  so  also  of  the  other  Judges  who  signed  that  Opinion. 

"  I  may  only  add,  in  reference  to  recent  practice,  that  I  hav^ 
made  some  inquiries  among  conveyancers,  and  believe  the  prae^- 
tice  to  have  continued  to  this  day,  of  superiors  refusing  to  grants 
a  destination  beyond  heirs  of  law,  unless  upon  condition  of  ^ 
clause  of  reservation  in  favour  of  the  superior's  right,  to  hav^ 
effect  in  case  the  stranger  destinees  shall  succeed,  and  as  often, 
as  they  shall  succeed. 

"  In  these  circumstances,  I  am  not  able  to  think  that  there 
is  anything  like  sufficient  authority  for  rejecting  the  feir  and 
reasonable  interpretation  of  the  Statutes,  giving  to  the  singular 
successor,  for  his  one  year's  rent,  right  to  obtain  new  infeftment 
to  himself  and  his  heirs  of  law,  but  not  to  other  persons  wholly 
strangers  to  his  blood,  as  destinees  of  investiture.  And  if  I  be 
right  in  that  opinion,  then  it  is  not,  I  think,  denied,  and  at  any 
rate  is  clear,  that  the  superior  must  be  successful  in  the  present 
case. 

"  It  only  remains  for  me  to  notice  a  passage  in  Stair's  hs6r 
futionSy  B.  ii.  tit.  3,  sec.  43,  which  appears  of  importance  at  fin^ 
sight,  but  I  think  very  little  so  on  examination.  For,  Firsty  Stair 
does  not  speak  expressly  of  infeftment  to  strangers  in  addition 
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the  heirs  of  the  appriser  or  adjudger.    He  speaks  of  a  '  tailzie ;'     Stiblwo 
t  that  may,  and  properly  does  mean  a  tailzied,  or  cut,  destina-      ewabt. 
>n  of  heirs  of  law,  not  extending  at  all  to  strangers.     Second,      'mT. 
air  ends  by  saying,  *  or  at  least,  if  the  appriser  or  adjudger' 
aves  the  infeftment  to  himself  and  the  heirs  of  tailzie,  the 
iperior  ought  not  to  refuse  it ;  for  the  apprising  or  adjudica- 
on  being  assigned  to  a  stranger,  he  behoved  to  be  infeft ;  much 
acre  the  alteration  of  heirs  is  allowable/     Stair  is  plainly  con- 
ddering  only  the  alteration  of  heirs,  not  at  all  the  extension  of 
them,  so  as  to  include  an  indefinite  number  of  distinct  uncon- 
nected stirpes  and  their  heirs.     Third,  Stair  does  not  say  that 
ihe  tailzie  must  be  admitted  on  payment  of  one  year's  rent,  or 
on  what  condition.    Indeed,  he  seems  still  to  have  held  the  doc- 
trine, that  by  adjudication  in  implement,  a  superior  might  be 
compelled  to  admit  singular  successors  without  any  payment  at 
all,  by  force  of  the  judgment.     He  says,  (B.  ii.  tit.  4,  sec.  6,) 
*  the  cause  of  this  confusion  is,  that  superiors  are  not  obliged  to 
receive  the  singular  successors  of  their  vassals,  even  though 
they  should  offer  a  year's  rent  for  their  entry  ;  which  privilege 
of  superiors,  by  law  and  practice,  is  now  evacuated,  because 
snperiors  may  be  compelled  to  receive  strangers  upon  apprising 
or  adjudication  for  a  year's  rent ;  yea,  if  the  vassal  dispone  the 
feo,  and  obhge  himself  to  infeft  upon  the  obligement,  an  adju- 
dication is  competent  against  the  vassal,  so  as  to  oblige  the 
wperior  to  grant  the  infeftment,  which,  though  frequently  prac- 
tised, yet  there  is  no  express  law  allowing  the  superior  a  year's 
rent:  there  was  indeed  a  law  made  for  a  years  rent,  upon 
adjudication,  when  apparent-heirs  did  renounce  to  be  heirs  as 
^ell  as  upon  apprisings,  which  doth  not  bear  adjudications 
for  implement  of  dispositions.'     Now,  if  Stair  thought  that 
by  an  adjudication  in  implement  on  a  disposition,  a  stranger 
disponee  might   force   an   entry   for  himself  and    his    heirs 
^out   payment  of  casualty  at    all,   he   might   well    think 
^  the  superior  need  not  make  difficulty  about  the  ulterior 
hoirs  of  investiture.    But  in  truth  Stair  does  not  appear  to  have 
At  all  contemplated  the  point  now  in  question.     And  accord- 
ingly, this  passage  does  not  seem  to  have  been  cited  in  the  case 
of  Lockhart,  or  any  of  the  other  cases  in  which  the  point  was 
aigaed,  and  certainly  could  not  possibly  have  been  the  regulator 
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SriRLiiio  of  any  practice  of  conveyancing  down  to  the  time  when  these 
EwART.  cases  commenced,  and  still  less  since  that  time/^ 
-y^  Lord  Jeffrey. — "  I  concur  entirely  in  this  opinion  of  Lord 
Lord  Jeffrey.  Mackenzie  :  Only  I  give  much  more  weight  than  he  appears  to 
do  to  the  recent  decision  in  the  case  of  the  Duke  of  Hanulbm 
and  Lord  Hopetoun,  of  March  1839  ;  which,  though  it  does  not 
find  in  express  or  direct  terms,  seems  to  me  necessarily  to  imply, 
that  while  a  vassal  might  require  his  superior  to  grant  an  invea* 
titure  to  the  whole  of  his  natural  heirs,  in  whatever  order  he 
might  choose  to  arrange  them,  his  right  at  all  events  went  no 
farther ;  and  that  it  was  an  indispensable  condition  in  anj 
series  of  heirs  so  sought  to  be  enfranchised,  that  they  shotdd  all 
hold  that  chavaxiteT  jure  sanguinis:  and  not provieione  hamim 
If  the  judgment  did  not  proceed  upon  this  assumption,  or 
rather  fundamental  principle,  I  really  do  not  know  upon  what 
it  proceeded  ;  and  cannot  perceive  any  connexion  between  the 
reasoning,  so  ably  deduced  in  the  unanimous  opinion  of  the 
consulted  Judges,  and  their  conclusion.  For  myself  at  leasts  I 
can  say,  that  I  conceived  this  limitation  of  the  vassal's  right  to 
be  as  distinctly  fixed  by  the  decision,  as  its  extension  to  tho 
case  more  immediately  in  question  ;  and  that  I  could  not  now 
adopt  the  views  of  the  defender,  without  feeling  that  I  was 
going  directly  against  the  authority  of  that  most  deliberate 
decision.  In  strictness  of  principle,  indeed,  and  especially  in 
reference  to  the  genius  and  history  of  feudal  holdings,  what  we 
now  call  an  heir  of  provision,  if  he  has  no  other  or  additional 
character,  I  conceive  not  to  be  an  heir  at  all,  but  a  disponee 
or  singular  successor  merely  ;  and  it  does  not  appear  to  me 
that  the  mere  circumstance  of  such  a  person,  if  once  named  in 
any  investiture  or  substitution,  being  entitled  to  make  up  titles 
by  service  and  retour,  ought  to  have  any  e^ect  whatever  on  the 
independent  rights  of  a  superior,  who  )ias  not  bound  himseiC 
directly  or  indirectly,  to  renounce  these  rightfl,** 
Lord  GiiUes.  LoRD  GiLLiES. — "  I  coucur  in  the  opiuions  of  Lord  Mackenii^ 
and  Lord  Jefirey.^' 

Lord  President       LORD  PRESIDENT  BOTLB. — "  I  COUCUr  iU  the  Opinion  Of  iM 

Mackenzie  with  the  addition  made  to  it  by  Lord  Jetttey,  thoiigl^ 
I  was  not  present  when  the  judgment  in  the  case  of  the  Duke 
of  Hamilton  v.  the  Earl  of  Hopetoun  was  pronounced  by  tbe 
Second  Division  of  the  Court." 
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Lord  Fullbrton  returned  the  following  Opinion  : — "  I  agree  itouKo 
in  opinion  with  Lord  Jeffrey  and  Lord  Mackenzie,  that  in  this  ewast. 
case  the  pursuer  is  entitled  to  demand  from  the  defender  the  1344, 
ordinary  composition  as  for  a  singular  successor.  And  I  may  Lord  FuUerton. 
be  permitted  to  add,  in  explanation,  that  I  think  the  conclusion 
thus  come  to  stands  quite  clear  of  certain  other  points,  on 
which  the  defender  seems  to  consider  it  to  be  dependent,  and 
which  I  should  think  it  quite  hopeless  to  maintain.  Thus,  in 
the  first  place,  I  think  it  clear,  that  when  a  superior  has  once 
admitted,  without  quaUfication  or  reservation,  a  certain  line  of 
descent  into  the  investiture  of  the  vassal,  that  series  of  persons, 
however  unconnected  by  blood,  must  be  dealt  with  by  the  su- 
perior as  heirs^  That  is  the  consequence  of  the  consent  im- 
plied in  the  superior's  ovm  act.  Though  not  heirs  by  blood  of 
the  original  vassal,  or  of  each  other,  he  has  made  them  heirs  of 
the  investiture.  Secondly,  I  think  that  the  imposition  of  fetters, 
and  the  consequently  diminished  probability  of  alienation,  docs 
not  import  such  an  encroachment  on  the  superior's  interest  as 
to  warrant  him  to  demand  any  higher  terms  of  entry  than  if 
the  investiture  were  free.  That  point  was  fixed  in  the  case  of 
M'Kenzie  v.  M'Kenzie,  and  evidently  assumed  as  so  fixed  in  the 
subsequent  case  of  the  Duke  of  Argyle  v,  the  Earl  of  Dunmore  ; 
and  from  the  combined  operation  of  these  principles,  I  think  it 
most  follow,  that  if  a  superior  has  once  granted,  without  quali- 
fication, an  investiture  to  a  series  of  substitutes,  strangers  in 
Uood  to  the  institute  and  to  each  other,  he  would  not  be  en- 
titled to  refuse  a  renewal  of  that  investiture,  under  the  fetters 
of  a  strict  entail. 

**  But  these  propositions  do  not  touch  the  present  question  ; 
because  here  the  superior  has  never  absolutely  acknowledged 
the  investiture.  He  has  never,  either  expressly  or  by  implica- 
tion, agreed  to  hold  the  stranger  substitutes  as  heirs.  On  the 
contrary,  though  granting  the  investiture  in  favour  of  a  parti- 
^Jolar  line  of  descent,  as  he  was  bound  to  do  by  the  decision  in 
tiie  case  of  the  Duke  of  Argyle  v.  Lord  Dunmore,  he  has  done 
80  only  under  the  reservation  also  sanctioned  by  that  decision, 
»  well  as  that  of  M*Kenzie  v.  M*Kenzie,  that  his  right  should 
w  entire  whenever  the  contingency  happened  to  which  the  re- 
«enration  applied.     No  doubt,  if  the  case  of  Lockhart  v.  Denham 
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STiBLdft  were  understood  to  fix  the  law,  there  would  be  an  end  to  the 
EwI^T.  question,  because  there  a  reservation  much  stronger  and  more 
ig44,  express  was  entirely  disregarded.  But  the  authority  of  that 
decision  was  superseded  by  the  clearest  of  all  implications  in 
the  cases  of  M'Kenzie  and  the  Duke  of  Argyle  ;  as  it  is  impos- 
sible to  suppose  that  the  Court  could  either  insert  in  their  inter- 
locutor, as  they  did  in  the  first  case,  or  appoint  to  be  inserted 
in  the  charter,  as  they  did  in  the  second,  a  reservation  in  itsdf 
utterly  nugatory. 

"Here,  then,  the  superior  having  reserved* all  his  rights,  ia 
the  event  of  the  succession  opening  to  an  heir  of  investiture, 
not  the  heir  by  blood  of  his  immediate  predecessor,  the  quesUoit 
arises,  what  those  rights  are  ?     If  a  vassal  is  in  every  case  en- 
titled, as  a  matter  of  absolute  right,  to  demand,  and  a  superior 
bound,  as  a  matter  of  absolute  obUgation,  to  grant  an  entry, 
not  only  to  the  individual  seeking  an  entry  and  his  heirs,  but 
to  any  number  of  stranger  substitutes,  then,  of  course,  the  re- 
servation would  lead  to  no  consequence.     It  being  clear  that  an 
heir  of  investiture  must  in  the  ordinary  case  be  treated  as  an 
heir,  it  would  follow,  that  if  the  superior  has  no  option,  but 
must  admit  into  the  investiture  as  many  stranger  substitutes  as 
the  vassal  chooses,  he  can  have  no  legal  right  to  stipulate  for  a 
composition  on  the  entry  of  any  of  those  substitutes.     But,  on 
the  other  hand,  if  the  superior  lies  under  no  such  obligation— 
if,  in  the  general  case,  he  is  not  absolutely  bound  to  admit 
stranger  substitutes  into  the  investiture,  or  to  do  more  than 
grant  the  entry  to  the  individual  craving  it,  and  his  heirs,  then 
of  course  he  is  entitled  to  reserve,  and  to  reserve  with  eflfect, 
his  right  to  claim  the  ordinary  composition  when  the  successi(Hi 
opens  to  a  stranger  substitute.     And  in  regard  to  the  compo- 
sition, the  Act  1685,  authorizing  entails,  has  just  as  little  effect 
against  the  superior,  as  the  imposition  of  fetters  in  terms  of  that 
Statute  could  have  in  creating  a  claim  for  a  composition  to 
which  he  was  otherwise  not  entitled.     If,  in  the  case  of  an  un- 
fettered investiture,  the  superior  was  entitled  to  stipulate  that 
each  stranger  substitute  to  whom  the  succession  opened  shoold 
be  dealt  with  by  him  as  a  singular  successor,  that  legal  right  is 
sufficiently  protected  by  the  general  reservation  in  the  Statute, 
of  all  rights  of  superiority. 
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"  The  question,  then,  truly  comes  to  be  simply  this,  whether  Anmio 
a  superior  is  absolutely  bound  to  renew  an  investiture  in  the  ewabt. 
case  of  a  vassal  in  possession,  or  to  grant  a  charter  to  a  singular 
successor,  on  payment  of  a  year's  rent,  not  merely  in  favour  of 
the  heirs  of  the  party  applying,  but  in  favour  of  any  given 
number  of  substitutions  which  the  party  so  applying  chooses  to 
insert,  or  whether  the  superior,  though  admitting  these  substi- 
tutions into  the  investiture  at  the  requisition  of  the  vassal,  and 
thus  enabling  them,  in  form,  to  take  as  heirs,  is  not  fairly  en- 
titled to  stipulate  that  quoad  him^  they  shall  be  dealt  witti  as 
they  substantially  are,  as  stranger  disponees. 

''  But  it  does  not  appear  to  me  that  there  is  authority  for 
the  affirmative  of  the  first  proposition.  It  is  undeniable  that 
the  obligations  of  superiors  in  this  matter  are  the  creatures  of 
Statute.  The  whole  of  the  Statutes  from  the  Act  1649,  c.  36, 
regarding  the  entry  of  apprisei*s,  to  the  20th  Geo.  IL,  relating 
to  singular  successors,  are  limited  to  the  entry  of  the  appriser, 
or  adjudger,  or  purchaser.  They  were  passed  for  the  sole  pur- 
pose of  compelling  the  superior  to  admit  a  stranger  vassal, 
which,  at  common  law,  he  was  not  bound  to  do.  No  doubt,  as 
the  subject  of  the  right  was  heritable,  the  entry  of  such  appriser, 
adjudger,  or  purchaser,  necessarily  implied  the  descent  of  that 
right  to  his  heirs,  so  that  the  obligations  of  the  superior  to  enter 
the  first  acquirer  necessarily  included  the  obligation  to  enter 
the  heirs  of  such  acquirer  as  the  heirs  of  the  new  investiture. 
In  strictness  this  was  applicable  only  to  the  heirs-at-law  of  the 
vassal,  but  in  practice  the  particular  class,  of  the  general  body 
of  heirs  to  whom  the  original  right  was  to  devolve,  seems  to 
have  been  left  to  the  option  of  the  vassal — and  accordingly  in 
the  case  of  the  Duke  of  Hamilton  v.  the  Earl  of  Hopetoun,  it  is 
laid  down  in  the  opinion  of  the  majority  of  the  Court,  that  the 
vassal  in  getting  the  entry,  *  may  name  heirs  of  law  simply,  or 
heirs-male,  whom  failing,  heirs-female,  or  any  other  arrangement 
of  the  body  of  his  heirs-at-law.'  But  that  is  stated  under  the 
qualification  inmiediately  preceding,  '  he  shall  not  go  beyond  his 
heirs-at-law  to  strangers/ 

'^  I  cannot  doubt  that  this  was  the  deliberate  opinion  of  the 
Judges  who  expressed  it ;  and  the  distinction  seems  to  be  well 
founded.    Strictly  speaking,  indeed,  the  only  right  of  succession 
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Stibui*  necessarily  implied  iji  the  right  of  the  original  vafisal,  is  that  of 
EwABT.  his  heirs-at-law.  But  every  person  who  takes  as  heir,  whether 
1844.  heir  of  line,  heir-male,  or  heir-female— every  person,  in  short, 
who  takes  under  a  character,  admitting  of  being  established  bjr 
general  service,  may  be  said  to  take  in  right  of  the  original 
vassal.  The  character,  at  least,  in  which  he  takes,  is  the  act  of 
law,  not  of  the  original  vassal.  On  the  other  hand,  a  substitute 
who  is  called  in  none  of  these  characters,  is  truly  nothing  but  a 
disponee.  Not  only  his  right,  but  the  character  in  which  kc 
takes  the  right,  is  the  pure  act  of  the  disponer. 

"  It  is  true  the  superior  may  have,  in  general,  very  little  in- 
terest to  object  to  such  an  extension  of  the  destination,  particu- 
larly when  it  is  unfettered ;  because,  in  such  circumstances,  the 
probability  of  alienation,  with  its  attendant  benefit  of  a  compo- 
sition, is  rather  increased  than  diminished  by  it.     But  in  many 
cases  easily  supposable,  a  superior  may  have  a  very  clear  in- 
terest ;  for  instance,  in  the  case  of  a  purchaser  who  has  no 
family,  and  beyond  the  age  admitting  the  probability  that  he 
ever  shall  have  any,  or  an  entered  vassal  in  the  same  situati<m, 
could  the  one  demand  an  entry,  or  the  other  resign  for  new 
infeftmeut  in  favour  of  himself  and  the  heirs  of  his  body, 
whom  failing,  an  entire  stranger  1    Could  a  superior  be  bound 
to  grant  such  an  entry  without  a  reservation  of  his  rights ;  and 
would  not  that  reservation  entitle  him  to  demand  the  composi- 
tion on  the  estate  devolving  on  the  substitute,  nominally  called 
as  heir,  but  quoad  the  superior,  and  in  every  fair  view  of  the 
case,  nothing  but  the  disponee  of  the  vassal  ?    I  think  these 
questions  would  be  answered  in  favour  of  the  superior,  and  the 
contrary  pretensions  on  the  part  of  the  vassal  in  such  drcom- 
stauces  would  neither  be  supported  by  the  Statutes,  nor,  as  I 
understand,  by  any  usage  which  has  followed  on  them.    Indeed, 
the  principle  necessarily  involved  in  the  argument  for  the  de- 
fender carries  the  matter  still  farther.     In  these  cases  it  is 
supposed  that  the  entry  may  have  been  demanded,  in  form  ^ 
least,  in  favour  of  the  heirs  of  the  vassal  himself,  whom  fiullBgi 
the   substitute;   but   that  argument  would  be   equally  good 
although  the  heirs  were  left  out,  and  the  entry  demanded  in 
favour  of  the  vassal,  and  failing  him  by  death,  whether  leaving 
heirs  or  not,  to  a  stranger.     For  the  argument  of  the  defender 
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necessarily  involyes  the  proposition,  not  only  that  the  heir  of     SriBLnio 
investiture  shall  take  without  paying  composition,  but  that  any      Ewart. 
individual,  or  number  of  individuals,  can  be  rendered  heirs  of      1^ 
investiture,  entitled  to  that  benefit,  by  the  mere  act  of  the  vassal 
himself,  or,  which  comes  to  the  same  thing,  by  an  act  of  the 
vassal  which  the  superior  is  compelled  to  give  effect  to. 

"  Now,  it  does  appear  to  me  that  this  view  cannot  be  sup- 
ported, and  that,  on  the  contrary,  the  rights  of  these  parties  are 
fairly  extricated  according  to  the  other  principle,  namely,  that 
although  the  vassal  claiming  the  entry  may  have  an  interest, 
and  has  the  right,  particularly  under  the  Statute  1685,  to  create 
any  number  of  substitutions,  and  thus  to  render  the  parties  so 
called,  in  form,  the  heirs  of  investiture  quoad  the  form  of  suc- 
cession, still  the  superior  has  as  clearly  an  interest  and  a  right 
to  stipulate,  that,  in  relation  to  him,  the  substitutes  shall  be 
treated  in  their  character  of  disponees,  taking  by  the  piu*e  act 
of  the  vassal  himself,  directly  operating  at  each  successive  open- 
ing of  a  new  substitution.  For  it  appears  to  me,  that  in  regard 
to  the  superior,  each  successive  substitution  can  be  considered 
in  no  other  light  than  a  dispositive  act  of  the  original  vassal, 
postponed  and  contingent,  indeed,  but  still  his  dispositive  act, 
operating  as  a  conveyance  to  a  stranger,  on  each  occasion  when 
the  contingency  is  realized. 

"  While  I  conceive  this  to  be  the  sound  construction  in 
principle  of  the  conflicting  rights  of  superior  and  vassal  in  this 
matter,  I  am  not  aware  that  it  is  contradicted  by  any  practice 
or  authority.  The  decided  cases,  vrith  the  exception  of  that  of 
Lockhart,  which  must  be  considered  as  superseded,  leave  the 
question  entirely  open«  In  fact,  the  reservations  authorized  in 
the  cases  of  M'Kenzie  and  the  Duke  of  Argyle  were  intended 
for  no  other  purpose  than  that  of  saving  it.  The  Act  1685  is 
equally  inconclusive.  The  sole  purpose  of  that  Statute  was  to 
enable  parties  to  secure  the  descent  of  their  lands  to  any  extent 
of  substitution,  by  clauses  preventing  alienation,  adjudication, 
or  alteration  of  the  order  of  succession.  It  expressly  reserved 
the  rights  of  superiors;  and  the  most  conclusive  inference 
against  the  supposition  of  any  contemplated  interference  with 
the  rights  of  superiors  is  afforded  by  the  consideration,  that  at 
the  time  of  its  being  passed,  superiors  were  under  no  direct 
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Stxbliho     obligation  to  alter  existing  investitures  at  all — ^it  could  only  be 
EwABT.      done  by  the  circuitous  form  of  adjudication,  in  all  which  parti- 
1844.       culars  the  rights  of  superiors  were  left  untouched  until  the  Act 
20  Geo.  11. 

"  With  regard  to  the  passage  in  Stair^  B.  ii.  tit.  3,  sec.  43,  it 
is  so  obscurely  expressed,  that  I  do  not  think  that  it  affords 
any  very  conclusive  authority,  or  even  any  clear  indication  of 
the  author's  own  opinion  upon  the  point  now  under  discussion. 
And,  indeed,  if  it  has  any  bearing  upon  the  point  at  all,  I  think 
it  affords  an  authority  in  favour  of  the  pursuer.     At  the  time 
when  it  was  written,  the  superior  could  not  be  called  upon  to 
alter  the  existing  investiture  without  his  consent.     The  object 
was  to  be  obtained  only  indirectly  by  means  of  an  apprisement 
or  adjudication.     After  stating  this,  the  passage  proceeds, — '  So 
neither  in  that  case  is  he  obliged  to  constitute  a  tailzie,  bat 
only  to  receive  the  appriser  or  the  adjudger,  and  their  heirs 
whatsomever,  unless  the  debt  and  decree  whereupon  the  same 
proceeded  be  conceived  in  favour  of  heirs  of  tailzie,  in  which 
case  the  apprising  or  adjudication  and  infeftment  thereupon 
must  be  conform,  unless  it  be  otherwise  by  the  consent  of  par- 
ties.'    Here  it  certainly  appears  to  be  implied,  that  if  the  debt 
and  decreet  be  conceived  in  favour  of  heirs  of  tailzie,  the  infeft- 
ments  must  be  conform,  i.e.^  granted  to  the  same  series  of  heirs. 
But  this  opinion  is  qualified  by  what  follows — '  at  least  if  the 
appriser  or  adjudger  crave  the  infeftment  to  himself  and  the 
heirs  of  tailzie,  the  superior  ought  not  to  refuse  it ;  for  the  ap- 
prising or  adjudication  being  assigned  to  a  stranger,  he  beboved 
to  be  infeft,  much  more  the  alteration  of  heirs  is  allowable/    It 
rather  appears  to  me  that,  in  this  passage,  the  author  was  con- 
sidering the  question,  whether  the  superior  could  be  compelled, 
on  any  terms,  to  receive  heirs  of  tailzie  through  the  means  of 
adjudication — whether,  in  short,  the  superior  could  effectually 
stand  out  against  admitting,  on  any  terms,  any  heirs  excepting 
the  heirs  of  the  adjudger.     This  question,  put  in  the  last  form, 
he  decides  in  the  negative,  but  without  taking  into  view  the 
other  question  which  arises  here,  viz.,  the  particular  terms  on 
which  the  demand  could  be  enforced  against  the  superior.     The 
opinion,  such  as  it  is,  is  given  with  great  hesitation,  at  least  if 
the  appriser  or  adjudger  crave  the  infeftment  to  himself  and 
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the  heirs  of  tailzie,  the  superior  ought  not  to  refuse  it.  But  it  Stxruno 
Is  important  to  look  at  the  reason  given  for  this  opinion ;  for  Ewabt. 
the  apprising  or  adjudication  being  assigned  to  a  stranger,  he  1844. 
behoved  to  be  infeft,  much  more  the  alteration  of  heirs  is  allow- 
stble.  Here  the  opinion,  that  the  superior  *  ought  not  to  refuse ' 
the  admission  of  heirs  of  tailzie,  is  rested  on  the  ground,  that  if 
the  apprising  or  adjudication  were  assigned,  it  *  behoved '  the 
superior  to  admit  the  assignee.  And  the  reason  is  perhaps 
satisfactory,  in  so  far  as  regards  the  matter  of  the  admission  of 
lieirs  of  tailzie  ;  but,  on  the  other  hand,  it  seems  to  me  to  imply, 
that  the  superior,  though  obliged  to  admit  the  assignees  of  ad- 
judgers,  and,  by  analogy  $  the  heir  of  tailzie  was  only  obliged  to 
Eulmit  the  latter  on  the  terms  which  he  was  entitled  to  from 
the  former,  viz.,  the  ordinary  composition.  The  passage,  though 
certainly  not  very  clearly  expressed,  seems  to  mean  no  more 
than  this,  that  as  the  superior  was  obliged  to  admit  assignees 
of  the  adjudication,  so  he  could  have  no  reasonable  ground  for 
refusing  to  admit  heirs  of  tailzie,  Le.y  heirs  different  from  the 
deir  whatsoever ;  an  inference  or  analogy  which  could  only  be 
true  on  the  supposition  that,  in  regard  to  the  interests  of  the 
juperior,  the  heirs  of  tailzie  and  assignees  were  to  be  dealt  with 
>n  the  same  terms.  If  this  be  the  true  construction  of  the 
passage,  it  is  evidently  an  authority  not  in  favour  of,  but  against 
the  argument  of  the  defenders.  When  so  constructed,  it  coin- 
ddes  exactly  with  the  view  which  appears  to  me  the  correct  one, 
▼iz.,  that  although  the  superior  is  obliged  to  admit  substitutes, 
as  he  is  obliged  to  admit  singular  successors,  he  is  obliged  so 
to  admit  them  only,  because  he  is  entitled,  if  he  pleases,  to  affix 
the  same  terms  to  their  admission.  According  to  this  view,  the 
superior,  to  use  the  very  appropriate  expression  of  Stair,  *  ought 
not  to  refuse,'  because,  in  reality,  he  has  no  legal  interest  to 
object.  Being  obliged  to  admit  singular  successors,  on  payment 
of  the  composition,  he  cannot  be  permitted  to  refuse  any  num- 
ber of  substitutions,  if  each  substitute,  not  an  heir  by  blood  of 
the  predecessor,  is  to  be  held  quoad  him  as  a  singular  successor 
taking  by  virtue  of  the  dispositive  act  of  the  original  vassal. 

**  As  to  the  passage  from  Erskine,  the  opinion  there  given  in 
such  broad  terms  rests  entirely  on  the  case  of  Lockhart  there 
referred  to,  which,  since  the  late  decisions  in  the  cases  of 
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SxttUHo     M'Kenzie  and  the  Duke  of  Argyle,  can  no  longer  be  considered 

EwABT.      as  an  authority." 

"TiiJ"  At  the  advising  Lord  Moncrbifp  observed, — "  This  is  Tm- 

Opiwoiw.  doubtedly  a  question  of  importance.  It  was  once  decided  in 
Lockhart  v.  Denham,  July  10,  1760  ;  and  notwithstanding  all 
that  has  since  occurred,  I  still  think  that  case,  rightly  considered, 
an  authority  of  very  great  weight.  But  if  the  discussions 
which  have  since  taken  place  have  the  effect  of  rendering  the 
material  question  still  an  open  point,  subject  to  the  force  of  all 
the  authorities  together,  though  in  none  of  the  latter  cases, 
except  that  of  Baillie,  did  the  facts  require  or  admit  of  a  judg^ 
ment  on  the  point,  at  the  least  I  cannot  hold  it  to  have  hem 
determined  in  opposition  to  Lockhart,  and  the  express  authority 
of  Erskine,  by  anything  which  took  place  in  the  case  of  the 
Duke  of  Hamilton  v.  Lord  Hopetoun,  which  appears  to  me  to 
have  been  different  from  the  present  case,  in  the  essential  &ct8 
on  which  it  depended,  and  which  did  not  admit  of  any  judg^ 
ment  on  the  question  which  the  Court  are  here  called  upon  to 
resolve. 

"  On  principle,  I  can  find  no  solid  distinction  between  the 
case  of  one  heir  of  an  investiture  and  that  of  another  ;  between 
one  series  of  heirs,  not  the  heirs  of  the  old  investiture,  who  are 
once  established  in  the  superior's  charter,  and  any  other  series 
so  established.  Whether  they  are  natural  heirs  to  one  anothtf 
or  not,  they  are  all  heirs  of  the  investiture,  and  enter  as  heirs 
of  provision. 

"  The  case  is — That  there  is  an  entail  by  Miss  Ewart,  who 
was  fully  entered,  to  herself  in  liferent ;  whom  failing,  to  Wil- 
liam Cossar,  &c.,  with  a  procuratory  of  resignation.  He  re- 
signed, and  got  a  charter  engrossing  the  entail,  ou  paying  the 
composition  of  a  year's  rent.  This  was  right.  But,  once  done, 
the  entail  was  sanctioned  as  the  ground  of  the  investiture,  and 
all  the  heirs  as  heirs  of  provision  under  it.  The  superior  had 
no  power  to  refuse  the  charter  in  these  terms.  He  was  bound 
by  the  Statutes  to  grant  it,  the  composition  being  paid.  He 
could  not  refuse  on  the  ground  that  the  grantor  exercised  the 
statutory  power  of  imposing  the  conditions  of  an  entail  This 
is  not  the  question  argued.  The  superior  would  not  have  been 
allowed  to  insert  a  clause,  binding  the  heirs  of  tailzie,  who  might 
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not  be  heirs  of  line  of  their  predecessor,  to  pay  a  year's  rent  on    Stiblwo 
entering — not  such  a  clause  as  that  which  occurred  in  the  case     ewabt. 
of  Lockhart.     All  the  decisions  together  import,  that  the  ut-       1344. 
most  admissible  was  a  mere  reservation  of  such  a  question, 
leaving  it  open  on  both  sides.     Cossar  might  have  taken  infeft- 
ment     But  he  held  on  the  open  charter.     Still  Lord  Balgray 
took  the  estate  as  heir  of  provision  to  him  by  service.     He  was 
no  assignee  of  Cossar  to  whom  the  charter  was  granted  ;  a  fact 
very  material  with  reference  to  the  case  of  Lord  Hopetoun. 
He  was  the  heir  specially,  and  nominatim  recognised  as  such 
in  the  charter.     Lord  Balgray  was  infeft  on  the  charter,  as  the 
vassal  of  investiture  taking  not  as  assignee  but  as  heir.     No 
composition  could  be  due  then  on  any  supposition.     Yet  it 
must  be  said,  that  as  he  was  not  an  heir  of  line  or  heir-male  of 
Cossar,  he  would  have  been  bound  to  pay  it  if  Cossar  had 
taken  infeftment,  his  not  doing  of  which  was  a  mere  accidental 
circumstance.     Lord  Balgray  dies  without  issue.     The  defender 
is  heir  of  the  investiture  nomimUim ;  and  the  question  arises. 
Is  he  bound  to  enter  as  if  he  were  a  disponee  or  singular  suc- 
cessor, paying  4  year's  rent  ?  because  he  is  not  the  heir  of  line, 
or  an  heir  by  blood  of  Lord  Balgray. 

"  The  plea  in  law  for  the  pursuer  is  very  vague  :  That,  in 
the  circumstances  condescended  on,  the  defender  is  bound  to 
pay  a  year's  rent  It  is  not  made  precise  in  the  purauer's  case, 
p.  29.  He  speaks  of '  the  heir  of  the  last  vassal.'  He  does 
not  say  the  hdr  of  line,  nor  does  he  exclude  the  ease  of  heir-* 
male  general  of  the  last.  He  leaves  it  doubtful,  whether  his 
plea  limited  to  total  strangers  or  not.  But  I  understand  the 
pursuer  to  mean  his  ground  to  be,  that  the  defender  is  not  heir 
of  Lord  Balgray  by  blood ;  not  that  he  is  not  heir  of  Cossar, 
the  institute  of  the  entail  and  the  charter  ;  nor,  that  he  is  not 
an  heir  of  the  entailer.  It  is  put  on  his  not  being  heir  of  blood 
to  the  last  person  infeft  as  heir,  though  that  person  was  him- 
self a  stranger  both  to  the  entailer  and  to  the  first  heir  or  in- 
stitute. It  so  stands  by  the  clause  of  reservation,  which  puts 
it  on  the  heir  succeeding  not  being  heir  of  line  of  the  last  heir. 
There  is  another  peculiarity  in  the  conclusion  of  the  pursuer's 
case, — That  the  defender  must  accept  of  a  charter  with  a 
similar  reservation.    But  suppose  the  composition  were  due  by 
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Stiruno     the  first  extraneous  heir,  it  might  be  a  question,  whether  ih^t 
EwABT.      must  be  continuous*     Yet  I  understand  the  plea  to  be,  that   Jit 
1844.       must  apply  to  every  such  heir  successively. 

"  In  this  state  of  the  case,  I  look  for  the  law  necessary  *« 
support  such  a  claim.  And  I  may  just  observe,  before  goiiMg 
farther,  that  it  appears  to  me  to  be  a  claim  totally  different  is 
principle  and  character  from  anything  to  be  found  in  the  opinioKi 
incidentally  delivered  in  the  case  of  the  Duke  of  Hamilton  «^; 
Lord  Hopetoun,  on  which  the  chief  reliance  is  placed  by  tlm^ 
pursuer. 

"  It  is  not  necessary  to  go  into  the  ancient  history  of  the  lai^> 
the  state  of  it  now  in  the  essential  points  being  clear.  Firsts  B^ 
the  Act  1469,  a  superior  was  bound  to  enter  apprisers  on  pay- 
ment of  a  year's  rent.  Second,  By  the  Act  1669,  c.  36,  he  was 
bound  to  enter  adjudgers  on  the  same  footing.  It  is  unneces- 
sary to  observe,  that  thereby  the  investiture  was  fundamentally 
altered  without  the  consent  of  the  superior.  Third,  But  by  20 
Geo.  II.  he  became  bound  to  enter  all  disponees  on  payment  of 
the  usual '  dues  and  casualties/  which  provision  has  been  under- 
stood to  mean,  the  composition  of  a  year's  rent  in  the  first  instance^ 
and  the  casualties  afterwards  falling  due.  Entries  or  renewab 
of  the  investiture,  under  the  force  of  these  Statutes,  are  totally 
different  from  an  original  grant.  But,  Fourth,  By  the  Statute 
1685,  c.  22,  all  proprietors  became  entitled  to  mi^e  tailzies  of 
their  lands  and  estates  to  any  series  of  heirs  that  they  pleased, 
and  under  such  conditions  and  clauses  irritant  and  resolutive  as 
they  might  think  fit,  but  with  a  provision  that  the  Act  should 
not  militate  to  the  prejudice  of  superiors  of  the  casualties  rf 
superiority.  I  underatand  it  to  be  undoubted  law,  that,  what- 
ever reservations  it  may  be  competent  to  insert  in  the  charter, 
the  superior  cannot  refuse  an  entry  upon  such  a  title,  or  object 
to  it  on  the  ground  that  it  contains  clauses  irritant  and  resolu- 
tive. I  do  not  understand  that  any  point  is  here  raised  on  this 
subject.  But  I  may  observe,  that  if  the  superior  were  entitled 
to  object  on  account  of  the  entailing  clauses,  the  time  for  set- 
tling any  such  question  ought  to  be  when  the  charter  is  first 
granted  constituting  the  new  investiture.  The  Duke  of  Hamil- 
ton was  in  that  position  in  Duke  of  Hamilton  v.  Lord  Hopetoun, 
and  the  opinion  delivered  in  that  case,  whatever  may  be  the 
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effect  of  it,  had  precise  relation  to  that  position.     If  there  were     ^naiaa 
any  equity  for  a  conBideration  being  paid  to  the  superior,  be-     Eitabv. 
cause  of  the  effect  of  the  entailing  clauses,  it  could  only  be  at       1844. 
first,  for  something  to  be  paid,  besides  the  composition  by  the 
institute  as  disponee.     If  the  entail  has  been  acknowledged  by 
the  superior  without  any  reservation  of  such  a  claim,  the  inves- 
titure is  constituted,  and  has  become  by  the  act  of  the  superior 
the  law  of  the  feu  ;  and  as  to  the  clause  of  reservation  in  the 
Statute  of  the  superior's  casualties,  I  concur  in  the  commentary 
of  the  Lord  Justice-Clerk. 

"  And  with  reference  to  the  present  case,  if  the  estate  may 
be  effectually  entailed,  so  that  no  alienation  can  ever  take  place, 
what  intelligible  interest  can  the  superior  have  in  the  particular 
nature  of  the  destination  1  If  the  vassal  may  tie  up  the  pro- 
perty for  ever  to  any  number  of  heirs,  ending  with  the  Crown, 
wliat  is  it  to  the  superior  whether  these  heirs  shall  be  heirs  of 
blood  to  one  another,  or  successive  serieses  of  strangers,  but  all 
called  as  heirs,  one  after  another.  I  agree  in  the  observation 
of  Lord  Kaimes,  that  if  the  superior  suffers,  it  is  by  the  inevit- 
able effect  of  the  power  to  make  such  an  entail. 

"  When  I  look  to  the  law  as  it  stands  upon  the  authorities, 
I  can  see  no  ground  for  the  present  claim  ;  and  I  think  that  if 
it  were  sustained  in  the  form  in  which  it  is  maintained,  it  would 
introduce  great  confusion  in  the  practical  application  of  the 
principles  which  regulate  the  subject. 

"  All  the  cases  settle  this  generally,  that  persons  who  are 
hell's  of  the  last  infeft  are  entitled  to  enter  on  payment  of  the 
relief,  only  as  heirs,  although  they  succeed  in  virtue  of  special 
destinations. 

"  The  case  of  Mackenzie  is  particularly  strong  on  this  point. 
For  the  question  arose  with  the  first  heir  of  tailzie  asking  for 
the  first  time  a  charter  upon  the  entail :  and  he  was  found 
entitled  to  the  charter  as  an  heir,  because  he  was  the  heir  of 
the  former  investiture  ;  with  only  a  reservation  of  any  claim 
against  future  heirs,  but  reserving  also  their  defences.  The 
reservation  in  that  case  was  of  a  very  peculiar  nature  ;  because 
not  only  the  entail  had  never  been  acknowledged  by  the  supe- 
rior, but  no  composition  had  yet  been  paid  for  the  change  of 
the  investiture.     It  was,  in  like  manner,  determined  in  the  case 
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stiblko  of  the  Ihike  of  Argyle,  that  the  heir  of  entail  was  entitled 
EwART.  enter  as  an  heir,  though  the  superior  was  permitted  to  insert 
"isii'  similar  reservation  of  the  question  as  to  future  heirs.  I  slui 
again  advert  to  these  cases  more  particularly.  But,  though  i 
question  of  this  kind  may  stand  reserved,  it  still  remains  to  he 
considered  what  the  nature  of  that  question  is,  and  what  the 
merits  of  the  claim  are,  when  the  occasion  arises  for  considerin([ 
them.  The  Court  have  constantly  refused  to  sanction  any  le* 
servation  directly  recognising  the  validity  of  the  claim.  Accord- 
ingly, the  reservation  in  the  present  case  is  merely  that  the 
superior  shall  not  be  precluded,  by  granting  the  charter,  from 
any  claim  which  he  may  have  at  law  for  a  fall  year's  rent 
whenever  the  heir  of  entail  succeeding  shall  not  be  heir  of  line 
of  the  last  entered  and  infeft.  It  will  be  observed,  that  the 
pursuer  does  not  venture  to  make  a  claim  to  this  precise  effect; 
and  as  I  undei*stand  the  opinions  which  differ  from  mine,  it  is 
not  held  that  the  composition  is  due  wherever  the  heir  of  tailiie 
is  not  the  heir  of  line  of  the  last  infeft.  The  doctrine  ncnr 
maintained  is  much  more  peculiar  and  abstract — that  the  quei- 
tiou  depends  altogether  on  whether  the  heir  of  provision  asking 
an  entry  is  in  any  manner  related  by  blood  to  the  predeceasing 
heir.  This  is  a  very  different  proposition  from  that  advanced 
in  the  summons  in  this  case  ;  and  I  must  own  that  it  is  a  pro- 
position for  which  I  can  find  no  authority  in  the  law.  It  is  in 
no  institutional  writer,  and  in  no  decision  with  which  I  ani 
acquainted.  Even  the  incidental  opinion,  in  the  case  of  the 
Duke  of  Hamilton  v.  Lord  Hopetoun,  is,  as  I  have  understood 
that  opinion,  utterly  at  variance  with  it.  That  seems  to  inti- 
mate, with  reference  to  the  special  case,  that  the  heirs  called 
by  the  charter  claimed  on  by  the  assignee  of  the  procuratoi^ 
must  all  be  heirs  by  blood  to  him.  It  happened  th^t  it  was  00 
in  that  case,  which  excluded  the  point,  and  withdrew  attentkiB 
from  the  peculiar  qualification  of  the  opinion.  I  understood  it 
merely  to  indicate,  that  a  tailzie  by  tlie  assignee  to  stxangeK 
would  be  a  different  case.  But  that  is  a  very  different  mMf 
from  the  plea  in  the  present  casa 

"  When  we  look  at  the  authorities,  the  first  thing  which  JW 
sents  itself  is  the  express  doctrine  laid  down  by  Erskina  The 
question  reserved,  even  if  the  pursuer  be  allowed  to  rid  himseli 
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'  the  peculiar  conclusion  above  alluded  to,  is  distinctly  this,  Stihliho 
hether  the  heir  of  a  special  investiture  already  in  the  titles  ewaet. 
Lerived  from  the  superior  must  enter  as  a  singular  successor,  if  1344. 
le  be  not  an  heir  by  blood  to  the  last  entered  vassal  'i  Then 
what  says  Erskine  to  that  doctrine  ?  (Ersk.  ii.  7,  7.)  *  Yet 
wliere  a  proprietor  entails  his  lands,  the  superior  is  not  entitled 
to  the  composition  of  a  year's  rent  from  every  successive  heir 
of  entail,  who  is  not  heir  of  line  to  him  who  stood  last  infeft,  on 
pretence  that  he  is  a  singular  successor.  The  heir  of  the  laBt 
inyestiture  cannot  be  called  a  singular  successor  ;  and  he  is 
founded  in  a  right  to  demand  an  entry,  upon  payment  to  the 
nperior  of  the  sum  due  to  him  by  law,  in  name  of  relief,  upon 
the  entry  of  an  heir.'  Then  as  to  Erskine's  authority,  it  is  true 
he  refers  to  the  case  of  Lockhart.  I  am  not  satisfied  that  that 
ii  not  very  high  authority ;  but  the  first  authority  is  in  Mr. 
Brcldne's  own  work.  He  so  held  it ;  and  to  this  hour  there  is 
iiothing  to  contradict  it.  The  utmost  is  a  permission  to  keep 
the  point  open.  Mr.  Bell  is  incorrectly  referred  to.  He  merely 
nys  that  the  question  is  undecided. 

**  Then  consider  the  state  of  the  cases, — Firsty  Lockhart  v. 
Benham ;  I  think  it  remains  a  decision  of  great  importance. 
Divested  of  specialties,  the  heir  of  entail  had  taken  a  charter  on 
*  procuratory  of  resignation,  with  a  very  special  clause  of  re- 
nrvation.  An  attempt  was  made  to  decide  the  point  on  the 
darter,  on  the  ground  of  the  reservation  being  made  a  condi- 
tion in  the  title.  The  real  question  there  was,  Whether  that 
^  consistent  with  law  ?  It  was  pleaded  that  the  heir  of  entail 
Wold  not  be  bound  by  the  acceptance  of  the  charter  by  another. 
&it>  besides,  what  power  had  the  superior  to  insert  the  reserva- 
tion if  he  was  bound  to  grant  the  charter  ?  Therefore,  it  could 
kate  no  effect  but  as  a  reservation  of  the  question.  The  idea, 
^  the  later  cases,  seems  to  have  been,  that  the  Court  refused 
to  acknowledge  it  even  as  a  reservation,  because  they  found, 
ftat^in  respect  the  entail  had  been  acknowledged,  the  claim 
*oald  not  lie.  But  I  doubt  the  correctness  of  this.  I  suspect 
titt  the  idea  was,  that  the  imperative  nature  of  the  clause,  once 
pot  in  the  investiture,  should  have  been  binding,  being  unre- 
Aiced.  But  it  may  have  been  otherwise.  The  Court  may  not 
hre  regarded  the  reservation.    But  surely,  if  with  such  a  clause 
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Stiruno     they  still  held  on  the  merits  that  the  heir  of  investiture  ira^ 
EwART.      entitled  to  enter  on  payment  of  relief  only,  it  is  a  judgment  on 
X844^        the  merits  of  that  question,  and  a  fortiori  in  the  present  case^ 
where  clearly  the  clause  does  no  more  than  keep  the  question 
open.     For  the  effect  of  the  clause  is  not  to  qualify  the  charter 
or  investiture.     The  superior  could  not  help  granting  the  char- 
ter, and  the  clause  is  merely  a  salvo  by  permission,  to  avoid 
discussing  a  question  which  might  be  unnecessary.     In  the  rfr- 
port  of  Lockhart's  case,  the  pursuer  argues  on  the  reservatioa 
as  barring   the  defender  from  objecting,  personali  objectmt 
The  defender  merely  said  it  was  of  no  weight,  because  he  does 
not  represent  the  taker  of  the  charter.    But  he  argues  the  whole 
merits  on  the  footing  of  the  question  being  open.     In  the  later 
cases  all  that  can  be  said  is,  that  the  question  was  waved  as 
unnecessary  to  be  decided.     In  the  case  of  M'Kenzie  it  was  a 
single  composition  that  was  asked,  and  it  was  found  not  diie, 
though  the  entail  had  never  before  been  recognised,  because  the 
heir  asking  an  entry  was  the  heir  of  the  former  investiture. 
The  reservation  allowed  was  only  of  the  claim  on  the  entry* of 
any  fiiture  heir  of  tailzie  not  an  heir  of  the  investiture  prior  to 
the  tailzie.'     This  is  not  at  all  what  is  maintained  here ;  and  it 
reserved  also  *  to  the  said  heirs  all  defences  against  the  same.' 
It  is  clear,  that  all  that  was  contemplated  was  the  question  of 
one  composition  for  the  change  of  investiture.     The  Opinions 
reported  by  Lord  Hailes  are  not  favourable  to  the  pursuer.   The 
Lord  President  evidently  held  the  case  of  Lockhart  an  impo^ 
tant  decision.     Lord  Gardenston  and  other  Judges  held  the 
same.     Lord  Braxfield  says  nothing  against  it,  nor  the  Lord 
Justice-Clerk.     The  reservation  was  agreed  to,  to  leave  the 
question  open. 

"  In  the  case  of  Argyll,  Lord  Dunmore  had  offered  to  pay* 
composition,  being  institute.  The  pursuer  required  a  positi'* 
declaration  that  he  would  not  be  bound  to  enter  fiiture  hart 
not  heirs-male  or  of  line  of  the  person  last  entered,  withort 
another  composition.  The  defender  offered  a  reservation  of  the 
question,  and  the  question  discussed  was  whether  that  was  sur 
ficient?  Plainly  it  decided  nothing  ;  but  that  the  pursuer^ 
not  entitled  to  frame  his  charter  in  the  way  he  required.  The 
observation  on  Denham  was  merely  that,  so  far  as  effect  was 
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supposed  to  have  been  denied  to  a  similar  reservation  as  that     Stibuho 
offered,  it  must  have  been  erroneous.     But  it  does  not  appear      ewart. 
that  effect  was  so  denied  to  it.    It  was  only  denied  to  the  efioct       1844. 
asked  by  the  Duke  of  Argyll. 

"  In  the  case  of  Baillie  the  precise  case  occurred.  But  there 
w^as  this  specialty,  that  a  charter  had  been  granted  without  any 
special  reservation,  and  it  was  pleaded  the  pursuer  did  not  re- 
present the  granter  of  the  charter  but  as  heir  of  entail.  It  was 
indeed  said  it  would  not  decide  the  general  question.  But  the 
point  of  right  was  decided.  Lord  Corehouse's  note  is  direct 
on  the  very  question.  I  grant  that  the  question  is  reserved 
here ;  but,  though  it  is  reserved,  the  question  remains,  how  is 
it  to  be  decided  ? — Duke  of  Hamilton  v,  Hopetoun.  The  judg- 
ment in  that  case  was  not  meant  to  be  adverse  to  the  opinion 
in  BailUe.  But  the  case  was  very  pecuUar.  There  was  a  char- 
ter to  Lord  Hopetoun  and  heirs  and  assignees.  A  composition 
had  been  paid.  Then  there  was  an  assignation  to  a  series  of 
heirs  in  the  marriage-contract  of  his  son,  Earl  John,  all  heirs  of 
the  assignee's  blood.  There  had  been  no  acknowledgment  by 
the  superior  of  any  special  destination,  and  the  question  was 
simply,  whether  one  composition  was  not  due  for  the  first  ac- 
knowledgment of  the  destination  in  the  deed  of  assignment  ? 
That  was  manifestly  an  entirely  different  question  from  that 
which  here  occurs.  Lord  Stair,  in  the  passage  which  has  been 
referred  to,  (B.  ii.  t.  3,  sect.  59,  beginning  '  as  to  the  first  case, 
it  is  a  general  rule,'  &c.,)  contemplates  strangers  as  well  as  heirs 
in  blood,  being  members  in  the  constitution  of  the  tailzies  he  is 
speaking  of.  And  your  Lordship  reminds  me,  that  if  the  prin- 
ciple contended  for  were  to  be  sustained,  it  would  throw  the 
whole  matter  of  making  up  titles  to  entailed  estates  into  con- 
fiision.  At  present  it  is  impossible  to  say  whether  it  be  neces- 
sary for  every  heir  who  is  a  stranger  to  the  heir  last  infeft  to 
pay  composition,  or  whether  the  first  substitute  of  a  new  series 
in  blood  should  pay  composition.  It  is  difficult  to  say  what 
would  be  the  result,  if  the  views  of  the  defenders  were  to  regu- 
late the  law ;  and  as  there  are  very  few  entails  in  which  new 
members  are  not  introduced,  whether  every  substitute  of  a  new 
series  in  blood  is  to  be  considered  as  a  stranger,  or  whether 
only  the  first.     The  superior  asks  composition  on  the  succession 
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SnBuxo     of  the  first  member  of  a  new  series,  but  I  do  not  well 
EwABT.      whether  every  other  member  is  to  pay  composition  eqaalPj 
ig44^       with  the  first/' 
Lord  Justice-        LoRD  Justice-Clerk  Hope  delivered  an  Opinion  in  fiBtvourcs^ 
the  defender.     In  conclusion,  he  observed, — "  On  the  whole,  — 
am  of  opinion  that  the  claim  of  the  superior  to  one  year's  rea  ^^ 
of  the  lands  in  question  should  be  repelled,  being  the  form  (k  :^ 
the  interlocutor  in  the  case  of  Lord  Hopetoun,  and  ihe  cam^ 
remitted  to  the  Lord  Ordinary  to  proceed  farther  as  he  iiLM 
deem  just.     Whether  a  ratio  should  be  added  or  not,  in  tbi^ 
case,  may  be  a  matter  of  question.     If  so,  and  I  rather  tliiniK. 
the  ground  of  judgment  should  be  stated,  I  would  propose  tbA 
the  finding  should  be,  that  ^  the  defender,  being  an  heir  subiti' 
tuted  in  the  deed  granted  by  the  vassal,  and  in  the  investituio 
for  which  a  composition  was  previously  paid,  is  entitled  to  b9 
entered  as  an  heir,  on  payment  of  the  casualty  of  relief/^ 
Lord  Medwyn.      LoRD  Medwyn  delivered  an  Opinion  in  favour  of  the  pursuer- 
Lord  Meadow-       When  the  Opinions  of  the  consulted  Judges  were  laid  befi» 
the  Judges  of  the  Second  Division,  Lord  Meadowbank,  one  of 
that  division,  was  prevented,  from  severe  indisposition,  attend- 
ing the  Court.     It  being  deemed  expedient,  however,  that  hii 
Lordship's  Opinion  should  be  obtained,  the  Second  Division  cf 
the  Court  pronounced  an  order  requiring,  if  it  was  compatibb 
with  the  state  of  his  health,  to  communicate  his  Opinion,   b 
compliance  with  this  interlocutor.  Lord  Meadowbank  returoftd 
the  following  Opinion : — "  When  this  case  originally  came  from 
the  Lord  Ordinary,  the  Opinion  which  I  had  formed  concuired 
generally  in  the  views  of  that  stated  by  Lord  Mackenzie ;  but» 
having  since  reconsidered  the  case,  I  have  altered  that  OpinioOi 
and  now  concur  in  the  result  of  that  of  Lords  Cockbum,  Cud* 
inghame,  Murray,  and  Ivory.     And  having  had  an  opportunity 
of  very  deliberately  considering  the  notes  of  the  Opinion  whiA 
has  been  formed  by  the  Lord  Justice-Clerk,  I  find  the  groonib 
of  my  own  therein  so  clearly  and  luminously  stated,  that  1 9S^ 
desirous  that  upon  them  mine  should  be  understood  mainly  to 
rest.     My  absence,   therefore,  from   the  deliberations  of  th0 
Court  can  be  of  no  importance  to  the  parties ;  because  it  urould 
have  been  impossible  for  me  to  have  added  anything  in  fiirito 
elucidation  of  his  Lordship's  judgment." 


The  Court  proDOunced  the  following  interlocutor, — "  The     snitma 
Lords  having  resumed  consideration  of  the  cause,  with  the      Rirtwt. 
Opinions  of  the  consulted  Judges,  in  accordance  with  the  Opi-       "j^^_ 
nions  of  a  majority  of  the  whole  Judges,  find  that  the  pursuer  jvnaursr. 
is  bound  to  receive  and  give  an  entry  to  the  defender  as  an  ^^*''  '^'  '*^^ 
heir  of  the  investiture,  on  payment  of  the  ordinary  casualty  of 
relief ;  and  remit  to  the  Lord  Ordinary  to  proceed  farther  in 
the  cause  as  to  his  Lordship  shall  seem  just,  and  find  no  ex- 
penses due  to  either  party." 


"  Ordered  aod  Adjudged,  that  tho  petition  and  appeal  bo  dis-  s^t.  i,  iMi. 
missed  the  House,  and  that  the  interlocutor  therein  complained 
of  be  Affirmed." 

Lord  Bkougham  observed, — "  The  question  intended  to  be  ^  . 
rabed  by  the  action,  and  which  it  does  raise,  is,  Whether  or 
not  the  appellants,  as  superiors,  are  bound  to  enter  the  respon- 
dent as  vassal,  upon  payment  of  the  ordinary  relief  payable  by 
the  heir  last  entered,  or  only  to  enter  him  as  a  singular  suc- 
cessor, on  payment  of  a  whole  year's  rent  1 

"  Tho  question  is  one  of  great  importance,  and  its  difficulty 
is  testified  by  this  remarkable  circumstance,  that  the  narrowest 
possible  majority  of  the  learned  Judges  below  has  pronounced 
the  decision  now  appended  from,  there  being  seven  in  its  favour 
and  six  against  it,  and  that  the  decision  would  have  been  the 
other  way,  and  by  the  same  majority  of  seven  to  six,  had  not 
one  of  those  learned  persons  changed  his  opinion  in  the  course 
of  the  proceedings,  that  is  to  say,  abandoned  the  opinion  which 
he  had  formed  upon  hearing  the  case  argued,  in  consequence 
of  reconsideration,  and  of  the  arguments  used  by  the  consulted 
Judges  and  the  permanent  Lords  Ordinary.  It  ia  now  then 
necessary  to  dispose  of  this  main  and  only  question  in  the  cause. 

"  It  cannot  fail  to  strike  in  the  outset  any  one  who  attentively 
considers  this  argument  here,  that  they  who  maintain  tlie  ap- 
pellant's case,  tho  superior's  claim,  are  in  two  particulars  driven 
to  setting  up  very  arbitrary  propositions.  First,  they  assume, 
that  if  any  composition,  any  extra  payment  is  due,  it  must  bo 
one  year's  full  value  ;  and  next  they  t^e  no  distinction  between 
tho  next  heir  of  line,  the  heir  of  law  independent  of  the  entail. 


I;*  14. 


i^rmf^^o  the  in:  '  .'ik  .rnii^>t«l  "vho  'ran  he  -tailett  ^a  ieir  ^rf  iine.  .lutiiii 
Karjrr.  r,hft  ''irh**r  rie:rj  'if  :he  nioo'i  -if  die  par:y  iii2«r  ripizeti  :  bar  :te^ 
til",  r;kk»*  ^i  -iiyrinin^iiin  becT^n  a*!  ii»iir3  ot  die  ^')ii>«)«L  aodiii 
other  ner-*nnH  ^m^ce^r'iin'jr  aniier  dii*  •^n&uL  Iii3iiiiii£  ufaat'aaia 
anil  '^v-^rv  r#f  r,hem  -ttanib  in  *  r0f»iuf>a  -iiifensii:  droDi  each  jih 
everv  heir  of  rhe  hiivo«l.  fSi'^ch  uhese  o«;«idr/ns  apD^^ar  to  iai-c 
uHiler  '.he  -rr^^f:  mii>r)i«nori  of  lf>:ina:  m^eiiceii  j>  ^nit  die  ♦jomam'.-a 
of  the  ^ut>erior.  fi^r  «yv!h  w  in  it.'*elf  arfcitrarr  aa«i  zracniciiiis. 

■*  /'V/'^.  the  nakin'jr  one  vear -•  ^alfie  ia  oolv  •ierrvi2«l  from  it 
rile  of  ukincr  it  when  the  anpenor  aircetw  the  caLLsie  by  die  in? 
charter  ':vhich  he  21^*=:^-  •^arrvinsr  the  fea  to  persons  iii>t  of  uir 
ori^^nri^l  inv^fr^titure  and  of  hi'*  first  arrant.  Bat  rr  bv  no  meflib 
followH,  that  the  vime  mle  w  to  applj  where  he  subeetinent]* 
arlrnir,*  anjr  f;^;r'/>n  lender  the  new  investitnre.  and  only  foflf^r* 
OTit  that  for  which  he  had  heen  paid  hia  compceition-  Be 
v^^r.a  value  fir-t  taken,  U  derived  from  the  ancient  rishc  of  ir 
ftufi^rrior  while  he  was  not  as  he  now  «,  a  mere  uiscrame!i: .: 
f;^>nvevance,  and  while  he  had  fsorne  option  in  the  matter  >: 
granting  orrefusing  a  charter. 

"*  Jifjt  the  J'^rond  assumption  Ls  more  important,  and  is  foas*: 
U>  U;  tfpf}  Strong  for  some  of  those  learned  persons  below,  wiio 
yet  agree  witli  the  minority  in  the  Court  below,  and  supper: 
the  claim  of  tlie  suf>erior.  It  is  too  strong  for  them,  and  thej 
rcf^udiaU;  it,  altlioiigh  they  agree  with  those  who  come  to  tfaa: 
cr;Ticliision  iJfK>n  that  question.  It  is  contended,  or  rather  it  is 
tfikiiU  for  granted  by  the  argument  of  others,  that  it  is  one  thing 
to  admit  under  an  entail  an  heir  called  to  the  succession,  wbo 
is  relatr;d  by  blood  to  the  person  deceasing,  and  another  thing 
to  admit  an  heir  called  to  the  same  succession  in  the  same 
tailzie,  but  who  is  a  stranger  in  blood  to  the  person  last  de- 
(leased.  The;  latter,  a  stranger  in  blood,  is  likened  to,  nay,  is 
in  terms  callfMl  a  singular  successor,  while  the  former  is  treated 
for  tli(!  f)iirpose  of  this  argument  as  rather  an  heir  than  a  sin- 
gular H!ic(!(!HS()r.  I  particularly  refer  to  the  argument,  very 
short  indeed,  but  very  able  as  it  always  is,  of  the  very  learned 
and  ingenious  Judge,  Lord  Fullerton.  Now,  it  appears  tome 
wholly  impossible  to  go  along  with  this  position.  The  pCTSon 
siKUMuuling  by  the  tailzie  out  of  the  turn  which  he  would  have 
at  (Common  law,  is  as   much  a  singular  successor  as  a  mere 
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stranger  in  blood.     He  serves  as  heir  not  of  law  or  of  line,  but    8ti»lwo 
of  tailzie  and  provision.     He  takes  not  as  heir  but  as  purchaser,     bwait. 
He  succeeds,  not  by  law,  but  by  the  law  of  the  feu,  that  is,  in      ibm. 
this  case,  of  the  tailzie.    He  may  be  the  second  son  of  the  per- 
son last  seized,  and  yet  be  as  much  a  singular  successor  as  if 
he  had  not  a  drop  of  his  blood  in  his  reins. 

"  Now,  this  seems  to  have  been  clearly  perceived  by  some  of 
the  learned  Judges  who  agree  with  Lord  Fullerton  in  support- 
ing the  superior's  right.  Lord  Fullerton,  differing  wholly  from 
Lord  Jeffrey,  takes  this  more  accurate  view  of  the  matter,  and 
holds  those  strangers  in  blood  to  be,  as  they  most  clearly  are, 
heirs-male  out  of  the  investiture,  while  Lord  Jeffrey  will  not 
call  such  persons  heirs  at  all  for  want  of  blood,  but  terms  them 
disponees  or  singular  successors.  It  is  however  worthy  of  ob- 
servation, that  Lord  Jeffrey's  opinion  is  extremely  short  and 
general ;  he  contents  himself  with  a  general  acquiescence  in 
Lord  Mackenzie's  opinion,  who  preceded  him,  and  goes  at  no 
length  himself  into  the  ailment,  while  Lord  FuUerton  has 
very  fully  argued  the  point.  Lord  Mackenzie  falls,  though  not 
HO  entirely,  into  what  I  take  leave  to  regard  Lord  Jeffrey's 
erroneous  view  of  this  fundamental  matter.  But  then  I  must 
so  far  agree  with  both  these  learned  persons,  and  differ  with 
Lord  Fullerton,  that  I  do  hold  this  position — what  I  call  this 
erroneous  position — to  be  fundamental,  and  that  I  am  wholly 
unable  to  see  how  the  superior's  claim  can  be  maintained  on 
any  other  view.  The  heir  of  the  investiture,  the  person  called 
out  of  his  order  by  force  of  the  tailzie,  is  a  singular  successor 
to  all  intents  and  purposes,  whether  he  have  the  blood  of  the 
person  last  seized  in  him  or  is  a  stranger.  They  who  maintain 
the  contrary,  are  hound  to  show  book  for  it,  and  they  have  not 
done  so — they  have  shown  no  book. 

"  I  may  here  dispose  of  the  argument  raised  upon  the  reser- 
vation. The  superior  rests  upon  that  very  clause,  not  denying 
that  hut  for  its  import  and  operation  he  can  have  no  ground  to 
stand  upon.  Now,  to  what  does  it  amount  ?  The  superior 
reserves  all  right  to  this  casualty  or  payment.  I  see  one 
learned  Judge,  the  Lord  Justice-Clerk,  argues  at  length  against 
its  being  a  casualty,  on  which  I  give  no  opinion,  for  it  is  not 
necessary  farther  than  to  say,  that  bis  Lordship's  argument  has 
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SriBLiira    not  at  all  satisfied  me  that  it  is  not  a  casualty,  but  the  poin^ 
EwART.     needs  not  here  be  settled.      The  superior  reserves  all  sadi 
"^^     right  as  he  may  be  found  to  have — nothing  more.     He  aavcB 
such  right  as  he  may  have  by  law — no  more.     Then  to  wtutk 
does  this  amount,  but  to  a  reservation  of  the  right,  if  by  law   it 
belongs  to  him,  but  learing  the  question  open  to  be  determin.^ 
when  it  arises  ?     And  this  too  may  be  said  of  the  cases  reli^ 
upon  mainly  by  the  superior  ;  they  only  deal  with  what  it 
necessary  for  the  Court  in  each  instance  to  determine,  they 
no  further  than  was  necessary,  they  tell  the  parties  yon  h^^ve 
such  and  such  rights  clearly  and  at  present,  and  the  furtb.^r 
matters  shall  not  be  deemed  and  taken  to  be  needlessly  ocp^mx- 
eluded  by  anything  now  adjudged,  but  must  be  dealt  with  her-'i^ 
after,  when  it  becomes  necessary  to  decide  upon  them.     And 
to  show  more  clearly  that  such  is  the  true  character  of  thas^ 
decisions,  it  may  be  observed  that  sometimes  in  taking  tiMis 
course,  which  is  quite  decisive  upon  what  the  meaning  of  tJkxe 
Court  is,  there  is  a  saving  also  added  of  all  objections  competextt 
to  the  claim  so  reserved ;  they  not^only  reserve  the  claim  of  tb^ 
superior,  but  they  also  reserve  all  competent  objections  to  mc^J^ 
claim,  and  further  than  that  in  one  case,  the  decision  in  LocJcr 
hart  V.  Denham,  which  is  most  important,  that  is  the  Westshi^U 
case,  is  to  all  appearance  criticised,  observed  upon  rather  thm.T^ 
objected  to,  still  less  overruled,  but  commented  upon  as  it  wec^ 
for  having  gone  further  than  was  necessary,  and  having  dis- 
posed of  a  point  which  the  case  before  the  Court  did  not  requif^ 
to  be  disposed  of, 

"  This  general  remark  may  be  thought  to  suffice  upon  iim^^ 
cases  which  the  superior  relies  on.  But  it  is  fit  that  we  ^^ 
further  into  them ;  and  when  we  come  to  examine  the  author"* 
ities,  we  really  do  find  that,  justly  considered,  the  balance  is  9^31 
on  one  side.  It  is  not  at  all  too  much  to  affirm,  notwithstaDC^.* 
ing  all  the  elaborate  and  subtle  arguments  on  thiB  case,  Ibs^i 
there  is  no  one  authority  either  of  a  text-writer,  or  a  dedcte*^ 
case  which  supports  the  appellant's  contention. 

"  I  entirely  agree  with  Lord  Moncreiflf  and  other  learn©*' 
Judges  in  considering  the  passage  in  Erskine  as  of  the  greatest 
importance.     It  is,  as  the  Lord  Justice-Clerk  well  observes,  f^ot 
a  single  statement  of  opinion,  it  is  repeatedly  given  by  thatfOT 
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loarnod  author,  the  Professor  of  Scotch  law,  and  one  intimately    Stirliho 
acquainted  with  feudal  principles.     It  is  a  clear  and  an  unhesi-     ewakt. 
tating  and  an  unqualified  opinion,  or  rather,  which  augments       ^^^ 
its  weighty  it  is  given  as  a  known  principle,  and  not  as  a  matter 
of  any  doubt  or  controversy,  upon  which,  however,  had  any  dis- 
pute existed,  his  opinion  would  as  such  have  been  entitled  to  the 
greatest  respect.     But  he  states  it  as  known  law,  and  no  matter 
of  controversy  at  all.     *  The  superior,'  he  says,  *  is  not  entitled 
to  the  composition  for  every  successive  heir  of  entail  who  is  not 
heir  of  line  of  him  who  stood  last  infeft,  on  pretence  that  he  is 
a  singular  successor,'  as  if  he  had  foreseen  the  present  argument, 
and  wished  to  furnish  previously  an  answer  to  it.     He  goes  on 
to  say,  ^  he  cannot  be  called  a  singular  successor  ;  he  is  heir  of 
the  investiture.'     Now,  it  is  plain  that  this  learned  writer  would    . 
not  deny  that  in  one  sense  he  is  a  singular  successor ;  he  is  not 
heir  at  common  law ;  but  what  he  plainly  means  is  this,  that  if 
he  be  singular  successor,  he  is  so  in  company  with  all  the  heirs, 
who  having  the  blood  in  them  of  the  last  person  seized,  yet  not 
being  heirs  at  law,  succeed  by  force  of  the  entail.     They  are  all 
in  one  sense  heirs,  nambly  as  heirs  of  the  investiture.     In  an- 
other sense,  they  are  singular  successors,  that  is,  they  do  not 
succeed  as  heirs  at  law,  but  in  both  senses  they  stand  in  the 
selfsame  position  and  relation  to  the  feu.     If  one  is  heir,  so  is 
the  other — if  one  is  purchaser,  (singular  successor,)  the  other  is 
so  too. 

^^  But  it  seems  this  opinion,  or  rather  this  authoritative  state- 
ment of  Mr.  Erskine,  is  entitled  to  little  deference,  because  it 
cites  as  its  support  the  case  of  Lockhart  v.  Denham,  then,  it  is 
said,  recently  decided.  The  decision  was,  however,  thirteen 
years  old  when  Mr.  Erskine  wrote  the  passage  in  question.  It 
was  not  the  day  before,  but  for  thirteen  years  it  had  been  known 
and  never  quarrelled  with,  never  objected  to  :  it  satisfied  the 
profession.  Had  it  not  given  satisfaction  among  conveyancers, 
among  the  learned  feudists  of  the  day,  he  doubtless  would  have 
stated  the  doctrine  which  it  supports  with  some  quaUfication. 
Had  it  not  met  with  his  own  full  approval,  and  been  backed  by 
his  high  authority,  he  probably'-might  have  expressed  himself 
differently  too.  But  it  is  to  be  observed,  that  he  does  not  lay 
it  down  as  any  new  law  first  declared  by  that  decision.    Though 
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Stirliko    he  refers  to  the  decision,  he  does  not  give  it  as  forming  the  oni^ 

EwABT.     ground  of  his  statement. 

18447  "  Then  it  is  said  that  not  only  was  this  a  recent  decision,  l>^»t 

it  was  afterwards  impeached ;  and  one  learned  Judge,  Lo:»d 
Fullerton,  goes  so  far  as  to  say,  that  since  the  decision  in  t."Mie 
Duke  of  Argyll  v.  Dunmore,  and  Mackenzie  v.  Mackenzie,  it 
can  no  longer  be  regarded  as  an  authority.  I  do  not  at  all  ^5^  ee 
that  either  of  these  cases  overrules  the  case  of  Lockhart  f. 
Denham.  Indeed,  Mackenzie  v,  Mackenzie,  besides  that  it 
makes  very  much  in  favour  of  the  respondent's,  the  vassaZW's* 
contention,  declaring  the  first  heir  of  tailzie  entitled  to  fcr^is 
charter  quasi  heir,  because  heir  of  the  former  investiture,  ad-  -^ 
a  reservation  of  any  claim  against  future  heirs,  but  adds  also^  * 
reservation  to  them,  the  vassals,  of  all  competent  defence  ^^ 
against  the  superior's  claim.  And  as  Lord  Moncreiflf  has  w^^^l 
observed,  there  was  this  peculiarity  in  the  case,  that  the  ent^^^ 
never  had  been  acknowledged  by  the  superior,  and  no  compo^^^' 
tion  whatever  had  been  paid  for  a  change  of  the  investiture. 

"  Now  in  the  Duke  of  Argyll  v.  Dunmore,  the  other  case  r^^" 
lied  on  as  not  merely  shaking,  but  overturning  the  Westshi^^"" 
case,  I  can  find  no  ground  whatever  for  this  assertion, 
question  arose  with  the  institute,  and  he  ofiered  a  compo& 
tion.  The  superior  required,  as  a  further  condition  of  enteriuu  ^ 
him  vassal,  that  a  reservation,  or  rather  an  acknowledgmeiL  ^ 
should  be  adjected  of  his  not  being  required  hereafter  to  ente^'" 
any  stranger  in  blood  without  a  full  composition.  The  superic^-  r 
called  therefore  for  an  admission  of  the  right  in  his  favour  pi 
spectively ;  the  vassal  refiised  that,  but  the  vassal  offered 
clause  of  reservation,  that  is,  he  offered  a  clause  to  keep  tlB-  ^ 
question  open,  such  a  clause  as  the  present.  But  what  is  mo^* 
material  to  observe  is,  that  the  superior,  now  pursuer  before  tlm  ^ 
Court,  called  for  a  judgment  in  his  favour,  because  the  questic^ 
raised  by  his  action  was.  Whether  or  not  this  offer  of  the  vj 
to  insert  a  saving  clause  was  sufficient  ?  And  what  was  tt»  ^ 
decision  of  the  Court  ?  That  the  superior  had  no  right  to  ^ 
declaration  in  his  favour,  and  was  bound  to  take  the  savirBg 
clause  as  offered  by  the  vassal.  The  utmost  that  can  be  alleg^" 
of  this  decision  is,  that  it  did  not  consider  Lockhart  v.  Denhaxw^ 
the  Westshiell  case,  as  having  denied  all  effect  to  a  clause    oi 
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reservation  like  the  one  now  before  us,  and  held  by  the  Court      Stiruno 
to  be  sufficient,  though  denied  to  be  so  by  the  superior,  whose       Ewart. 
contention  was  thus  overruled  by  the  Court.     Nothing  else,  as        1844. 
Lord  Moncreiff  justly  observes,  was  decided,  except  that  the 
superior  was  not  entitled  so  to  frame  his  charter. 

"  It  must  be  remarked,  that  supposing  the  two  cases  of  Mac- 
kenzie V.  Mackenzie,  and  the  Duke  of  Argyll  v.  Dunmore,  to  lay 
down  all  that  they  are  contended  to  lay  down  respecting  the 
previous  case  of  Lockhart  v.  Denham,  they  only  do  so  upon  the 
supposition  that  in  that  case  a  positive  reservation  of  the  supe- 
rior's right  would  be  wholly  unavailing,  not  merely  a  reserva- 
tion of  whatever  right  he  might  by  law  have,  which  is  the  re- 
servation in  the  case  at  bar,  but  an  express  clause  that  every 
stranger  in  blood  shall  pay  a  year's  full  rent.  I  see  one  learned 
Judge,  Lord  Ivory,  seems  to  have  a  doubt  if  the  Westshiell  case 
is  in  this  respect  correctly  reported.  But  in  so  far  as  it  diflFers 
from  the  present  reservation,  the  observation  is  very  material, 
for  it  is  perfectly  possible  that  the  Court,  in  Mackenzie  v.  Mac- 
kenzie, and  in  Argyll  v.  Dunmore,  might  say  it  was  going  too 
far  to  hold  an  express  and  unequivocal  and  unconditional  reser- 
vation of  the  right  of  a  full  year's  rent,  at  all  events  to  be  inef- 
fectual against  the  vassal,  who  took  the  charter  with  it,  and  yet 
they  might  contend,  and  might  most  consistently  hold,  that  the 
superior  was  not  entitled,  under  a  reservation  like  the  one  here, 
namely,  a  reservation  only  of  all  the  right  which  the  superior 
has  by  law,  a  reservation  which  merely  keeps  the  question  open. 

"  It  is  further  material  with  this  view  to  remark  the  pregnant 
observation  of  that  great  feudal  lawyer.  Lord  Braxfield,  as  re- 
ported by  Lord  Hailes,  in  Mackenzie  v.  Mackenzie,  for  it  shows 
his  opinion  of  the  eflTect  of  such  a  reservation  being  merely  the 
exclusion  of  a  condition.  *  May  not,'  says  his  Lordship,  '  the 
superior  throw  in  a  reservation  ?  If  he  does  not,  he  cannot 
afterwards  claim,  for  the  granting  of  the  first  charter  is  the 
enfranchisement  of  all  the  subsequent  disponees.'  The  Court 
also,  in  Argyll  v.  Dunmore,  in  the  interlocutor,  expressly  says, 
*  In  respect  the  reservation  proposed  leaves  the  question  entire 
when  it  shall  occur.'  It  is  quite  clear,  therefore,  that  the  mean- 
ing was  to  leave  the  question  entire,  and  no  more. 

''  It  remains  to  take  notice  of  the  two  other  cases  which  have 
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Smuifo  come  into  discussion.  The  Duke  of  Hamilton  v.  Baillie,  and  tlie 
EwABT.  Duke  of  Hamilton  v.  Hopetoun.  The  point  arose  in  the  fint 
jg^i  of  these  actions,  and  no  doubt,  as  far  as  the  decree  goes,  it  mij 
be  said  to  be  in  the  vassaFs  feiYOur,  the  observation  of  the  leannsd 
Lord  President  especially  being  in  his  fayour.  But  there  there 
had  been  possession  for  forty  years  under  the  charter,  and  all 
the  three  Judges  who  decided  the  case  rely  upon  that ;  the? 
take  notice  of  that,  two  of  them  indeed  resting  their  dedsioB 
on  that  alone,  and  one  of  them,  Lord  Gillies,  erpresslj  saying 
that  it  did  not  decide  the  general  question.  It  therefore  seemi 
reasonable  to  lay  that  case  out  of  view,  as  an  authority  either 
way,  in  disposing  of  the  present  But  although  that  case  mar, 
as  a  decision,  be  laid  out  of  view  at  present,  we  cannot  overiook 
the  great  and  weighty  authority  of  Lord  Corehouse  in  dealing 
with  the  same  question.  How  true  soever  it  be  that  the  genenl 
question  was  not  in  that  case  of  necessity  raised,  that  most  aUa 
and  learned  Judge,  that  great  feudal  laveyer,  gave  it  as  his  clev 
opinion,  that  the  composition  taken  by  the  superior  for  entering 
the  first  disponee  enured  in  favour  and  protection  of  all  the 
subsequent  heirs  of  the  investiture ;  for  he  says  that  were  it 
not  so,  and  were  each  stranger  in  blood  bound  to  compomid 
over  again  for  his  entry,  a  tailzied  fee  would  more  profit  the 
superior  than  a  fee-simple. 

''  But  the  other  case,  the  case  of  Hamilton  v.  Baillie  being 
laid  out  of  view  for  the  reasons  I  have  mentioned,  as  going  upon 
the  special  circumstance  of  forty  years^  possession,  goes  a  great 
deal  further  for  the  support  of  the  vassal's  claim,  and  it  is  en- 
cumbered with  no  special  circumstances  whatever.  Lord  Mon- 
creiff  justly  says  that  this  case  did  not  at  all  impeach  that  of 
Westshiell,  Lockhart  v.  Denham,  and  that  the  present  question 
did  not  arise.  But  I  think  his  Lordship  sets  the  importance  of 
that  decision  too  low  as  regards  its  bearing  upon  the  present 
case,  when  he  merely  seeks  to  get  rid  of  it  as  an  authority 
against  the  vassal,  and  against  the  side  of  the  question  on  which 
his  Lordship  is  ranged.  It  appears  to  go  a  good  deal  further, 
and  we  have  the  valuable  intimation  of  Lord  Mackenzie,  one  of 
the  learned  Judges  who  side  with  the  appellant  and  the  supe- 
rior here,  and  against  the  vassal,  that  although  the  present 
question  was  not  there  raised,  yet  the  Court  expressed  an  opi* 
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nion,  which  he  calls  accidental,  meaning,  I  presume,  obiter,  in     Stibliho 
giving  a  general  exposition  of  the  law.    *  I  cannot,'  his  Lordship     ewabt. 
says,  '  deny  that  it  was  their  opinion, — it  was  the  opinion  of     "miT 
myself  who  wrote  the  judgment,  and  I  entertain  no  manner  of 
doubt  that  it  was  the  opinion  also  of  the  other  Judges  who 
signed  that  judgment.'    But  let  it  be  borne  in  mind  that  there 
is  on  the  other  side  nothing  to  set  against  this  opinion,  even  if 
it  be  only  an  obiter  dictum  of  the  Court,  any  more  than  there  is 
anything  to  set  against  Mr.  Erskine's  authority,  bo  it  only  a 
statement  of  his  adopting  the  principle  of  the  Westshiell  case. 

"  But  Hamilton  v.  Hopetoun  goes  further  stilL  The  decision 
is  matured  on  the  question  here  raised  respecting  the  difference 
between  heirs  connected  by  blood  and  mere  strangers.  The 
Court  confined  its  judgment  to  heirs  of  the  blood  or  line,  be- 
cause there  was  no  question  before  them  of  any  other,  and  any 
declaration  going  beyond  that  would  have  been  obiter  and  un- 
necessary and  not  called  for.  But  then  they  laid  down,  in  the 
clearest  manner,  that  no  heir  of  the  blood,  be  he  a  five  hun- 
dredth or  a  five  thousandth  cousin,  could  be  considered  a  sin- 
gular successor,  with  a  view  to  the  question  of  his  entry  under 
the  investiture.  Therefore,  as  Lord  Ivory  well  observes,  there 
is  an  end  of  the  appellant's  contention,  that  any  heir  of  entail 
not  in  the  direct  line  is  to  be  regarded  as  a  singular  successor, 
though  an  heir  of  the  investiture. 

'^  In  conclusion,  it  must  be  observed,  that  the  utmost  extent 
to  which  the  argument  goes  in  favour  of  the  superior,  is  to  show 
that  he  has  not  the  Westshiell  case  against  him.  Now,  I  never 
gave  more  attention  to  any  case  than  the  present,  on  account  of 
the  peculiar  circumstances  in  which  it  comes  before  us,  and  the 
great  feudal  importance  of  the  question.  I  have  examined  most 
minutely  all  the  arguments,  both  at  the  Bar  and  proceeding 
from  the  Bench,  and  I  find  that  the  whole  of  the  contention  re- 
solves itself  into  an  attempt,  which  I  think  a  failing  attempt,  to 
displace  the  Westshiell  case.  But  supposing  that  case  is  dis- 
placed, this  only  shows  that  one  of  the  authorities  for  the  re- 
spondent is  taken  away  from  him,  but  it  does  not  set  up  any 
authority  against  him.  Now  the  burden  lies  on  the  superior  to 
prove  his  title  against  the  vassal,  first,  because  he  claims,  and, 
secondly,  because  he  is  actor ;  and  he  has  adduced  no  authority 
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whatever  in  his  behalf.     He  has  to  maintain  a  distinction  l>€ 
tween  one  class  of  heirs  of  investiture  and  another  class,  callin 
the  one  heirs,  the  otlier  purchasers,  or  he  has  to  separate  sing^ 
lar  successors  into  two  classes,  one  connected  by  blood,  the  otli  < 
strangers  in  blood.     He  has  to  introduce  as  to  entails  or  tailzie 
successions,  a  new  law ;  to  make  two  laws  for  the  same  invest, 
ture,  the  one  such  as  relates  to  all  relations  out  of  the  direc: 
line,  however  remote  from  the  legal,  that  is  the  common  Ja.^ 
successor,  even  a  five  hundredth  cousin,  and  the  other  a  la^ur 
applicable  to  strangers  in  blood.     Those  two  kinds  of  law  be 
has  to  prove  belong  to  the  law  as  to  heirs  of  investiture.     In  s 
word,  he  has  to  show  that  an  entail  savouring  in  all  its  parts  of 
inheritance  where  there  is  blood,  though  it  is  all  purchase,  and 
in  all  its  parts  savouring  of  purchase,  is  heritable,  even  though  it 
relate  to  a  five  hundredth  cousin,  and  that  where  blood  is  oat 
of  the  question,  though  it  is  under  the  same  investiture.    He 
has  not  given  any  such  authority ;  all  the  authority  is  only  used 
to  show  that  this  is  a  case  of  the  first  impression ;  but  be  it  such 
a  case,  the  principle  is  all  for  the  respondent. 

"  My  Lords,  upon  these  grounds,  which  I  have  entered  into 
at  greater  length  than  I  should  otherwise  have  done,  on  account 
of  the  peculiar  importance  and  difficulty  of  the  case,  I  am  clearly 
of  opinion  that  this  decision  ought  to  be  affirmed." 

Lord  Cottenham  observed, — "  The  very  equal  division  of 
opinion  which  has  existed  in  this  case  amongst  the  learned 
Judges  of  the  Court  of  Session,  upon  a  question  of  purely  Scotch 
law,  makes  it  a  painful  duty  to  have  ultimately  to  decide  it ;  but 
the  elaborate  manner  in  which  the  subject  has  been  discussed 
by  those  learned  Judges,  and  the  learning  they  have  brought  to 
bear  upon  it,  have  very  much  relieved  the  case  from  the  diffi- 
culty naturally  belonging  to  it.  Having  maturely  considered 
those  very  learned  opinions,  I  do  not  feel  much  hesitation  in 
adopting  the  reasoning  upon  which  the  majority  of  the  Judges 
have  rested  their  judgment,  and  therefore  in  coming  to  the 
conclusion  that  the  interlocutor  appealed  from  ought  to  be 
affirmed. 

"  Whatever  might  be  the  state  of  the  law  as  between  the 
superior  and  the  vassal,  upon  entails  made  by  the  latter  prior 
to  the  Act  of  1685,  it  is  certain,  that  under  that  Act  the  latter 
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had  the  right  and  power  of  substituting  heirs  in  his  lands  by  Stirling 
tailzie,  that  is,  of  substituting  persons  in  the  succession,  whether  Ewaht. 
strangers  in  blood  or  not,  and  who  were  designated  as  heirs.  1344. 
The  superior  was  bound,  under  this  Act,  to  give  eflfect  to  such 
entails ;  he  could  not  refuse  because  strangers  in  blood  were 
introduced  into  the  succession.  If,  therefore,  the  right  of  the 
superior  before  the  Act  to  require  payment  of  a  composition  of 
one  year's  rent,  arose  from,  and  depended  upon,  his  right  of 
refusing  to  give  effect  to  the  proposed  entail  or  alienation,  it  is 
obvious  that  the  Act  very  materially  altered  his  position.  Cer- 
tain rights  of  the  superiors  were  not  overlooked  by  the  Act,  for 
it  provided  that  the  Act  should  not  prejudge  the  superiors  of 
the  casualties  of  superiority  which  might  arise  to  them  out  of 
the  tailzied  estates,  and  that  those  fines  and  casualties  should 
import  no  contravention  of  the  irritant  clauses.  The  fines  and 
casualties  spoken  of  were  obviously  claims  which  were  to  arise 
and  become  payable  out  of  the  estate  after  the  completion  of 
the  entail.  If  the  composition  claimed  be  not  a  casualty  of 
superiority  which  was  due  and  demandable  out  of  the  estate 
before  the  Act,  it  cannot  be  included  in  the  reservation,  and 
tlie  Act  would  in  that  case  be  conclusive  against  the  appellant  s 
claim. 

"  For  the  reasons  stated  by  the  Lord  Justice-Clerk,  there 
seems  to  be  much  ground  for  holding  that  the  composition  was 
not  a  casualty  of  superiority,  and  was  not  payable  out  of  the 
estate.  If,  before  the  passing  of  that  Act,  the  superior  was  not 
bound  by  common  law  to  give  effect  to  an  entail  in  which 
strangers  were  included  in  the  succession,  then  the  composition 
of  a  yearns  rent,  when  paid,  was  not  a  casualty  of  superiority, 
but  a  sum  agreed  upon  as  the  price  of  the  charter ;  and  if  the 
superior  was  so  bound  upon  payment  of  this  composition,  then 
this  common  law  right  will  be  found  in  the  authorities  antece- 
dent to  1685. 

"  The  Statute  of  1469,  which  allowed  land  to  be  apprized  by 
creditors,  obliged  superiors  to  give  an  entry  to  the  apprisers  for 
payment  of  a  year's  rent ;  but  there  does  not  appear  to  be  any 
ground  for  supposing  that  the  appriser  was  restrained  as  to  the 
disposition  of  the  interest  he  took  under  the  Statute,  and  if  he 
was  at  liberty  to  make  the  investiture  in  favour  of  such  heirs 
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Stiruno  as  he  chose,  then  succession  of  strangers  in  blood  could  not  b 
EwART.  subject  to  another  payment  of  one  year's  rent,  the  Statute  onl 
■j^^  requmng  one  such  payment.  So  when  the  Courts  assumed  th 
jurisdiction  of  making  dispositions  eflFectual  by  adjudicatior 
they  did  not  require  the  vassal  to  pay  the  composition  of  a  year' 
rent,  that  proceeding  not  being  within  the  Statute  of  1469,  an 
it  must  be  assumed  that  the  superior  was  not  considered  as  en 
titled  to  it  until  the  Act  of  1669  in  terms  gave  him  that  right 
"  This  history  of  the  law  appears  plainly  from  the  first  voluni 
of  Stair.  The  Act  of  the  20th  George  II.,  compeUing  the  supc 
rior  to  enter  all  disponees,  on  payment  of  the  usual  dues  an 
casualties,  gave  no  new  right  to  the  superior.  From  this  an 
the  other  authorities  referred  to,  it  appears  to  me  to  be  we 
estabhshed  that,  before  the  Statute  of  1685,  all  vassals  had  tli 
means  of  changing  the  investiture,  and  of  making  what  destina 
tions  they  pleased  ;  but  as  those  means  were  under  the  Acts  c 
1469  and  1669,  the  superior  was  entitled  to  a  composition  c 
one  year's  rent,  but  as  this  was  due  only  by  virtue  of  thos 
Statutes,  and  as  those  Statutes  gave  it  only  upon  the  entry  c 
the  apprisers  or  adjudgers,  he  was  not  entitled  to  it  upon  th* 
succession  of  any  one  claiming  under  such  entry.  Nothing 
therefore,  in  the  nature  of  the  claim  now  made,  was  a  casualtj 
of  superiority  at  the  time  of  passing  the  Act  of  1685.  That 
Statute,  therefore,  in  giving  power  to  make  tailzies,  gave  a  righi 
against  the  lord  to  give  effect  to  that  right,  and  as  the  claim  it 
question  did  not  exist  before  that  time,  and  was  not  within  th€ 
reservation,  and  certainly  was  not  given  by  that  Act,  there 
cannot  be  any  legal  foundation  for  it. 

"  Upon  general  reasoning  this  would  appear  tolerably  clear, 
but  it  must  be  ascertained  what  decisions  there  are  affecting 
this  question,  and  the  answer  to  that  inquiry  strongly  confirms 
this  view  of  the  case.  The  case  of  Denham  in  1 760  appears  to 
be  a  decisive  authority.  The  very  point  was  raised  and  decided 
against  the  superior,  although  there  was  a  reservation  of  th^ 
supposed  right.  The  acknowledgment  of  the  entail  is  stated  ^ 
terms  only  to  have  consisted  in  granting  the  charter  and  infeft- 
ment  thereon,  which  all  exist  in  the  present  case.  Erskin^ 
thought  this  decision  conclusive,  and  I  do  not  find  any  suto^ 
quent  case  displacing  the  authority  of  this  decision.     That  ^ 
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Mackenzie,  indeed,  in  1777,  confirms  it,  and  particularly  the      Stirliho 
observation  of  Lord  Braxfield,  that  the  granting  of  the  first      ewaet. 
charter  was  an  enfranchisement  of  all  the  subsequent  disponees.        i844. 
There  was  no  question  in  that  case  of  paying  a  second  com- 
position. 

"  The  case  of  the  Duke  of  Argyll  r.  Lord  Dunmore,  in  1798, 
may  show  that  the  superior  was  not  willing  to  consider  the  case 
of  Denham  as  conclusive  against  his  claim,  but  it  proves  no 
more.  There  was  no  decision,  and  as  it  was  probable  that  the 
fact  necessary  to  raise  the  question  would  never  arise,  the  parties 
were  willing  to  keep  it  open.  But  the  case  of  the  Duke  of 
Hamilton  v.  Lord  Hopetoun  is  of  more  importance,  though  in 
that  case,  as  in  the  preceding,  the  precise  question  did  not  arise, 
and  was  therefore  reserved ;  but  in  that  case  it  was  held  that  a 
purchaser  was  entitled  to  substitute  all  his  own  heirs  in  any 
order  he  chose,  without  the  superior's  consent,  and,  consequently, 
the  first  in  the  succession  being  the  purchaser's  son  and  his 
heir-male,  that  the  superior  had  then  no  claim.  Now  if  the 
vassal  is  not  bound  to  preserve  the  order  of  succession  which 
was  originally  the  nature  of  such  grants,  but  may  substitute  any 
persons  of  the  blood  of  the  first  taker,  without  reference  to  their 
order  or  their  probability  of  inheriting  according  to  the  rules  of 
inheritance,  the  only  principle  upon  which  the  claim  can  be 
supported  seems  to  be  removed  ;  for  whether  the  party  named 
be  a  perfect  stranger,  or  so  remotely  connected  in  blood,  and 
with  so  many  before  him  as  to  make  his  chance  of  inheriting 
absolutely  hopeless,  must  be  perfectly  indifferent  to  the  supe- 
rior. The  ancient  rules  of  inheritance  by  this  decision  do  not 
regulate  the  superior's  claim. 

'*  In  the  Duke  of  Hamilton  v.  Baillie,  in  1827,  the  superior 
having  granted  the  charter  without  any  reservation,  was  held 
bound  to  enter,  that  is,  he  was  held  to  be  precluded  by  his  own 
act  from  raising  the  question.  That  case,  therefore,  is  directly 
in  point  with  the  present. 

"  These  cases,  on  the  part  of  the  respondent,  are  not  met  by 
any  contrary  decisions  ;  I  think,  therefore,  that  upon  authority, 
as  well  as  upon  principle,  the  decision  of  the  Court  below  was 
right,  and  that  the  interlocutor  appealed  from  ought  to  bo 
afiirmcd." 
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Lord  Campbell  observed, — "  My  Lords,  I  was  presen 
this  case  was  argued,  and  I  think  that,  after  the  very 
"iSiT  discussion  which  it  has  undergone,  it  is  unnecessary  for 
Lord  Campbell,  gay  morc  than  that  I  entirely  concur  in  the  view  taken 
subject  by  my  noble  and  learned  friends  who  have  pr 
me.  I  think  it  is  quite  clear  that  the  onus  lies  upon  the 
lant  to  lay  down  the  rule ;  and  if  he  has  not  laid  doi 
certain  rule,  nobody  can  tell  exactly  what  he  contends  foi 
at  all  events,  he  must  substantiate  his  claim.  Now,  h 
not  substantiate  it,  the  Statute  does  not  give  him  what  he 
nor  is  there  any  decision  in  his  favour,  nor  any  general  d 
upon  which  he  has  relied.  I  think  therefore  that  he  fa 
do  not  see  that  the  respondent,  in  the  first  instance,  is 
upon  to  repel  the  claim  ;  there  is  no  primd  facie  case  ma 
on  tlie  part  of  the  appellant.  As  this  question  is  of  ver] 
impoi'tance  to  the  law,  and  both  my  noble  and  learned 
have  gone  into  it  so  very  elaborately,  I  trust  that  whi 
have  said  will  have  a  very  salutary  effect  in  settling  tl 
upon  the  subject/' 


1 .  The  ratio  of  the  judgment  in 
the  case  of  Lockhart  v,  Denham 
cannot  be  approved  of,  although 
the  judgment  itself  is  well  founded. 
If  the  claim  of  the  superior  had 
been  otherwise  good,  the  reserva- 
tion or  condition  in  the  charter 
was  at  least  sufficient  to  prevent 
his  being  barred  from  insisting 
in  the  claim.  The  true  ground 
on  which  the  superior's  claim 
fell  to  be  resisted  was  that  be 
bad  already  received  a  composi- 
tion on  the  entry  of  the  institute. 
This  was  the  price  of  the  new  in- 
vpstiture,  and  all  the  substitutes 
named  in  it  were  entitled  to  be  en- 
tered as  heirs,  being  heirs  of  that 


investiture.  The  pleading 
half  of  the  vassal  was  drawi 
Thomas,  aften^v'ards  Lord 
dent  Miller,  and  he  puts  tl 
not  on  the  ground  whicl 
the  ratio  of  the  judgment, 
the  ground  of  a  composition 
been  paid,  and  contended,  i 
no  effect  was  to  be  given 
reservation  in  the  chartc 
that  the  reservation  con 
support  the  superior's  claim 
it  were  founded  on  commc 
independently  of  the  clau» 
servation.  It  will  afterwf 
seen  that  in  the  case  of 
KENziE  V.  Mackenzie,  t 
1777,  the  Court  were  not 
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peded  by  the  judgment  in  the 
Lockhart  v.  Denham,  when 
i^iny  of  the  Judges  declared  the 
c-ouod  on  which  the  judgment 
^r<oceeded  to  be  erroneous. 

2.  In  the  case  of  the  Dukb  of 
X^AJdLTON  V.  Baillte,  November 
iZy  1827,  the  superior  had  granted 
I  obarter  of  resignation  in  1774, 
reoognising  a  deed  of  strict  entail, 
which    contained    the    following 
clause  of  reservation,  ^^  Saving  and 
reserving  always  to  the  said  Duke 
and  his  heirs  and  successors  the 
carrent    and   bygone    feu-duties, 
and  saving  also  His  Grace's  own 
light  and  the  right  of  all  others  as 
accords.*''  In  virtue  of  this  charter, 
sasine  was   taken  and  possession 
was  enjoyed   under  it  for  more 
than  forty  years.   In  1827  the  heir 
of  entail,  who  was  entitled  to  suc- 
ceed to  the  lands,  demanded  an 
CBtry  upon  payment  of  relief  as  an 
heir.    The  superior  refused  to  re- 
^w  him   except  as  a  singular 
successor  and   on  payment   of  a 
year's  rent.     This   having    been 
refused  by  the  heir,  the  superior 
suspended  a  charge  to  enter,  on 
the  ground    that    the   fees   and 
<!^alties  to  which  he  had  been 
entitled  had  not  been  tendered  to 
hinj.    In  support  of  this  plea  he 
^Uaded — ^That  the  charger  was 
^  heir  of  line  of  the  vassal  last 
^'jfeft,  nor  even  the  proper  heir  of 
^▼estiture,  and  therefore  he  was 
^  he  considered  as  a  singular  suc- 
^*8wr  in  regard  to  the  superior, 
^  was  bound  to  pay  a  compo- 
sition accordingly.      He  farther 
II^DED — That  the  charter  of  re- 
lation in  1774  was  not  granted 
^nntarily,  but  in  compliance  with 


the  Statutes  1685  and  20  Geo.  11. 
That  it  could  not  therefore  be  held 
that  thereby  the  present  claim  had 
been  abandoned,  and  besides,  that 
the  saving  clause  in  the  charter 
was  quite  sufBcient  to  reserve  the 
claim.  The  superior  farther 
PLEADED — That  even  although 
the  charter  could  be  construed  a 
surrender  of  the  present  claim,  it 
would  be  unavailing  against  him, 
because,  being  an  heir  of  tailzie, 
he  was  not  bound  by  the  acts  of 
his  predecessors. 

3.   Lord  Corehouse,   Ordi- 
nary,   reported    the    cause  upon 
cases,   accompanied  with  the  fol- 
lowing Note : — "  "When  a  sinmilar 
successor    pays    his    composition 
under  the  Statute    1469,  or  the 
20th  Geo.  II.  c.  50,  he  is  entitled 
to  a  charter  to  himself  and  any 
series  of  heirs  he  chooses  to  name, 
all   of  whom   the   superior   must 
afterwards  enter  on   payment  of 
the  relief  duty  alone.     Although 
the   seller's    investiture   stood   to 
heirs   of  line   or  heirs-male,  the 
purchaser  may  require  his  inves- 
titure to  be  granted  to  heirs  of 
provision,  the  year's  rent  which  he 
must  tender  being  considered  full 
satisfaction   for  the   change.      It 
was  so  decided  in  the  case  of  the 
Magistrates  of  Aberdeen  v.  Burnet, 
June  17,  1808.     When  the  ques- 
tion occurred,  on  what  condition  a 
superior  is  bound  to  enter  an  heir 
of  a  strict  entail,  the  difficulty  did 
not  arise  from  the  change  of  desti- 
nation— for  example,  from  heirs  of 
line  to  heirs  of  provision  :  for  that 
change  one  composition  was  the 
full  equivalent.     It  arose  from  the 
superior  being  required  to  admit 
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a   condition   into  the   investiture 
which  precludes  all  future  change, 
as  it  prevents  the  estate  from  being 
either  sold  or  adjudged,  and  con- 
sequently extinguishes  the  casualty 
(as  it  is  usually,  though  not  ac- 
curately  termed)    altogether.     It 
seems  reasonable  that  the  superior 
should  be  indemnified  for  so  great 
a   loss ;    and    the   first  point    is, 
whether  the  Statute  1685  makes 
a  provision  to  that  effect  ?  but  in 
this,  and  in  almost  every  other  re- 
spect, that  Statute  is  most  imper- 
fectly framed.    It  declares  that  the 
superior,  by  entering  the  heir  of 
entail,  shall  not  be  prejudged  of 
the  casualties  which  arise  out  of 
the  entailed  estate ;  but  how  can 
he  fail  to  be  prejudged  of  his  com-* 
positions,  since  the  entail,  while  it 
lasts,  renders  the  entry  of  singu- 
lar successors  impossible  ?     If  the 
Legislature  meant   to   keep   him 
free  from  loss  in  this  respect,  the 
provision  ought  to  have  been — not 
that  this  casualty  should  not  be 
prejudged,  but  that  an  adequate 
reimbursement  should  be  allowed 
on  account  of  its  being  taken  away. 
If  the   Statute   be    strictly  con- 
strued, it  contains  no  enactment ; 
and  on  that  ground  it  is  presumed 
the  case  of  Lockhart  v.  Denham 
was   decided.     The  propriety   of 
that    judgment,     however,     was 
doubted  in  the  subsequent  cases 
of  Mackenzie  of  Delvin  and  the 
Duke  of  Argyle ;  but  in  both  the 
question    was    reserved ;    in    the 
first,  because   the  heir  of  entail 
demanding  an  entry  happened  to 
be  heir  of  the  former  investiture  ; 
and  in  the  second,  because  he  paid 
the  ordinary  composition.     It  is 


therefore  still  open  for  decision. 
In  general,  it  may  be  obserye<lj 
that  if  equity  requires,  and  a  liberal 
construction  of  the  Statute  1685 
admits,  the  allowance  of  a  com- 
pensation to  the  superior,  his 
demand  cannot  in  justice  be  car- 
ried so  far  as  it  was  in  the  case  of 
the  Duke  of  Argyle.  After  the 
destination  has  been  changed,  in 
consideration  of  the  ordinary  com- 
position paid  for  that  change, 
there  is  no  pretence  for  maintain- 
ing that  every  heir  of  the  ne^^ 
investiture,  who  is  not  also  the  heir 
of  the  old  investiture,  is  to  be  held 
a  singular  successor — for  that 
would  make  a  tailzied  fee  greatly 
more  preferable  to  the  superior 
than  a  fee-simple.  The  superior 
can  be  entitled  to  nothing  more 
than  an  equivalent  for  admitting  a 
condition  into  the  charter  which 
destroys  the  chance  of  singular 
succession  in  future,  and  it  is  very 
difficult  to  put  a  value  on  that 
chance.  In  the  converse  case, 
where  the  relief  duty  is  extin- 
guished by  the  entry  of  a  corpora- 
tion, it  is  usual  to  stipulate,  by 
private  agreement,  that  the  sa- 
perior  shall  receive  the  duplicand 
once  in  twenty-five  years — a  p^ 
riod  supposed  to  be  the  average 
of  human  life.  But,  in  the  case 
of  Hill,  the  Court  would  not  en- 
force that  or  any  similar  arrange- 
ment not  consented  to  by  the 
parties ;  and  although  they  hw 
enforced  it,  that  case  does  notr^ 
semble  the  present,  for  it  is  ^ 
to  estimate  the  probability  of  '"* 
in  any  country,  but  on  what  i^^ 
can  the  chance  of  singular  succes- 
sion be  calculated  ?    There  is «»- 
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other  difficulty  here.  The  20th 
of  Geo.  II.  is  silent  with  regard  to 
the  entry  of  a  corporation,  and 
therefore  the  Court  held  that  it 
did  not  fall  under  the  purview  of 
the  Statute;  but  the  Act  1685 
expressly  requires  the  superior  to 
enter  the  heir  of  entail.  In  the 
present  case,  the  general  question 
is  involved  with  two  specialties. 
A  charter  was  granted  in  1774, 
in  this  entail,  by  a  former  Duke 
of  Hamilton,  without  a  specific 
reservation  of  any  claim  on  the 
entry  of  future  heirs  ;  and  it  is  to 
be  considered,  whether  such  reser- 
vation is  implied  in  the  ordinary 
clause  salvo  jure  auoy  or  whether 
that  clause  applies  exclusively  to 
claims  of  the  superior  on  the  do- 
minium  utile.  The  second  specialty 
appears  to  be  of  less  moment, 
namely,  supposing  the  charter 
1774  to  bar  the  present  claim,  as 
in  a  question  with  the  granter  and 
his  representatives,  is  it  effectual 
against  the  suspender,  who  does 
not  represent  him  except  as  heir 
of  entail  ?  It  is  obvious  that  the 
granter,  by  doing  so,  either  com- 
mitted an  irritancy  or  he  did  not. 
If  he  did  not  commit  an  irritancy, 
the  suspender  is  bound  by  the  Act, 
because  heirs  of  entail  represent 
their  predecessors  in  every  act 
affecting  the  entailed  estate  which 
does  not  infer  an  irritancy.  If 
lie  did  commit  an  irritancy,  the 
right  of  challenge  is  now  cut  off 
by  the  negative,  and  the  charter  se- 
cured by  the  positive  prescription." 
4.  The  Court  repelled  the  rea- 
sons of  suspension,  and  Found  the 
letters  orderly  proceeded.  LoBD 
President    Hope    observed, — 


"  In  this  case  the  superior,  by 
granting  the  charter,  has  agreed 
to  give  the  heirs  of  tailzie  an  entry 
as  heirs,  and  this  has  been  acted 
on  for  forty  years.  It  may  be 
another  question,  whether  a  su- 
perior is  bound  to  admit  of  an 
entail  by  a  vassal  ?"  Lord 
Gillies. — *'  This  case  will  not  de- 
cide the  general  question."  Lord 
Balgray. — "  There  have  been 
forty  years'  possession,  which  is 
sufficient." 

5.  In  the  case  of  Duke  of  Ha- 
milton V.  The  Earl  of  Hope- 
TOUN,  March  8,  1839,  Charles 
Earl  of  Hopetoun  purchased  the 
lands  of  Auldcathie  in  1721.  On 
the  procuratory  in  the  disposition 
contained  in  his  favour,  he  ob- 
tained in  1727  a  charter  of  resig- 
nation from  the  Duke  of  Hamilton 
as  superior,  on  payment  of  a  year's 
rent,  as  a  composition  due  by  a 
singular  successor.  The  charter 
disponed  the  lands  to  the  Earl, 
his  heirs  and  assignees  whatso- 
ever. The  holding  was  blench. 
No  infeftment  was  taken  upon  the 
charter  by  the  Earl.  In  1733  he 
became  a  party  to  his  eldest  son, 
John  Lord  Hope's  contract  of 
marriage,  by  which  he  entailed 
certain  lands,  including  the  lands 
of  Auldcathie  in  favour  of  himself 
in  liferent,  and  of  his  son  and  the 
heirs-male  of  the  marriage  in  fee ; 
whom  failing,  to  the  heirs-male  of 
any  subsequent  marriage;  whom 
failing,  to  the  heirs-female  of  the 
marriage  and  other  substitutes. 
The  series  of  heirs  contained  in 
this  destination  was  thus  different 
from  that  of  the  heirs  of  line,  but 
it  never  went  beyond  Lord  John 
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nope''s  heirs-at-law.  The  deed 
contained  an  assignation  of  the 
titles  of  the  lands  conveyed  in  the 
marriage-contract.  John  Earl  of 
Hopetoun  succeeded  to  his  father, 
but  did  not  serve  heir  to  him,  and 
no  title  was  made  up  under  the 
marriage-contract  to  the  lands  in 
question.  Upon  his  death,  his 
son  Earl  James  expede  a  general 
service  as  heir  of  provision  to  his 
father,  and  having  thus  become 
vested  in  the  right  of  the  unexe- 
cuted precept  contained  in  the 
Duke  of  Hamilton's  precept  to  his 
grandfather,  he  in  1784  took  in- 
feftment  thereon  in  favour  of  him- 
self and  the  destination  of  heirs 
mentioned  in  the  marriage-con- 
tract. He  died  in  1816  without 
male  issue.  The  lands  in  question 
then  went  in  terms  of  the  destina- 
tion in  the  marriage-contract  to 
John  Earl  of  Hopetoun,  brother 
of  Earl  James,  and  upon  his  death 
in  1823  to  his  son  the  defender. 
In  1824  the  Duke  of  Hamilton 
brought  a  process  of  non-entry 
against  the  defender,  setting  forth 
that  Earl  James  stood  last  infeft 
and  seised  in  the  lands  as  vassal, 
conform  to  charter  of  resignation 
in  1727,  disponing  the  lands  to 
Earl  Charles,  his  heirs  and  as- 
signees whatsoever,  and  that  the 
lands  were  now  in  non-entry. 
In  defence  to  the  action  the  de- 
fender pleaded  that  he  was  willing 
to  enter,  but  that  the  superior 
wrongfully  demanded  a  year's  rent 
for  giving  an  entry.  In  support 
of  this  defence  he  pleaded — That 
under  the  grant  to  "  heirs  and 
assignees  whatsoever,'**  the  assignee 
may  complete  the  investiture  in 


favour  of  any  order  of  1: 
pleases,  and  that  none  of  h 
can  be  viewed  as  singular 
sors. 

6.  Lord  Mackenzie,  Oi 
made  avizandum  with  th 
to  the  Court,  issuing  the  fc 
Note  :— "  The  Lord  Ordin 
taken  the  case  to  report, 
it  appears  to  him  that  the  • 
of  it  depends  on  the  gener 
tion,  whether  a  purchaser 
one  year's  rent  is  entith 
charter  to  himself  and  hei 
without  reservation,  exf 
implied,  to  the  effect,  tha 
ever  the  heir-male  taking 
shall  not  be  the  heir-of-la' 
predecessor,  the  superior 
entitled  to  claim  a  year's 
for  an  alienation  of  the  fee 
as  it  is  admitted  that  Jam 
of  Hopetoun  held,  by  virt^ 
assignation  (and  general  s 
right  to  an  open  charter  i 
cept  of  sasine  granted  to 
Earl  of  Hopetoun,  and  li 
and  assignees  whatsoev 
which  one  year's  rent  hi 
paid,  it  appears  to  folio 
James  Earl  of  Hopetoun, 
assignee,  was  entitled  to  i 
feftment  to  himself  and 
heirs,  as  the  heirs  of  the  a 
not  as  the  heirs  of  the 
grantee.  If,  therefore,  it 
that  in  general  a  pnrchi 
payment  of  one  year's  re 
demand  a  charter  to  hi 
male,  without  reser\'ation 
right  in  the  superior  as  ab( 
in  short,  as  freely  as  he  d 
a  charter  to  his  heirs-of-la 
there  seems  no  reason  ^ 
assignee  of  a  purchaser  sho 
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do  the  like,  or  why  the  assignee 
should  not  take  the  sasine  to  his 
own  heirs-male,  as  well  as  to  his 
own   heirs-of-law,  which  last   he 
certainly  can   do.     The   circum- 
stance that  the  original  grantee  in 
fact  took  the  charter  to  his  v  own 
^  heira  whatsoever,  and  assignees,' 
or  took  it  to  his  own  *  heirs-male 
and  assignees,^  seems  of  no  mo- 
ment to  the  assignee  or  his  heirs, 
who,  at  all  events,  must,   or  at 
least  may,  be  different  from  those 
of  the  original  grantee.     In  this 
view  of  the  law,  viz.,  that  a  pur- 
chaser has  full  right,  and  free  from 
one  year's  rent,  to  a  charter  to  his 
heirs-male,  it  would  therefore  seem 
that  the  infeftment  taken  by  James 
Earl  of  Ilopetoun  must  be  good 
as   far  as  the   destination  of  his 
heirs  is  concerned,  whatever  may 
be  thought  of  it  as  an  entail  with 
fetters.     On  the  opposite  view  of 
the  law,  he  as  assignee  having  no 
right    more    than    the    original 
grantee  to  infeftment  in  favour  of 
his  heirs-male,  the  infeftment  ac- 
tually  taken  was  taken   without 
warrant,  except  as  to  James  Lord 
Hopetoun   himself.      And   if  so, 
there  seems  not  to  have  been  time 
for  prescription  since  his  death, 
besides   other  objections  to  pre- 
scription of  such  a  kind  against  a 
superior.     The  case,  then,  seems 
to  the  Lord  Ordinary  to  come  to 
the  general  point.     This,  it  will 
be  observed,  is  not  any  finding, 
but  a  mere  explanation  of  the  rea- 
sons why  a  case  having  so  much 
of  alleged  specialties  is  taken  to 
report,  the  parties  being  at  full 
liberty  to  maintain  the  reverse  of 
every  part  of  it."  * 


7.  The  Court,  after  hearing 
Counsel,  appointed  the  parties  to 
prepare  cases  to  be  laid  before  the 
other  Judges.  This  having  been 
done,  the  following  unanimous 
Opinion  was  returned, — "  Firsty 
We  think  that  the  claim  of  the 
pursuer  to  a  casualty  or  composi- 
tion of  one  year's  rent  is  not  well 
founded.  The  law  applicable  to 
this  case  appears  to  us  to  be  as 
follows  : — A  purchaser  of  land 
ft*om  the  vassal  of  a  subject-supe- 
rior is  entitled,  on  payment  of  a 
casualty  or  composition  of  one 
year's  rent,  to  obtain  from  the 
superior  a  new  charter  and  a  pre- 
cept of  sasine  of  the  fee.  This 
charter  and  precept  we  think  he 
is,  for  that  composition,  entitled 
to  demand  shall  be  granted  in 
favour  of  himself  and  all  his  heirs- 
of-law,^  in  any  order  of  these  heirs 
he  pleases,  provided  only  he  shall 
not,  in  this  destination,  go  beyond 
his  heirs-of-law  to  strangers.  He 
may  equally  name  to  the  superior 
heirs-of-law  simply,  or  heirs-male ; 
whom  failing,  heirs-female,  or  any 
other  arrangement  of  the  body  of 
his  heirs-of-law, 

8.  ^^  It  is  manifest  that  the  su- 
perior has,  in  modem  times,  no 
interest  in  the  mere  order  of  the 
heirs ;  and  accordingly  we  believe 
this  rule  to  be  established  by  the 
universal  practice  of  conveyancing 
in  Scotland  since  the  Act  of  George 
II.  We  are  aware  of  no  case  since 
this  Statute,  in  which  a  superior 
has  ever  refused  to  admit  in  a  new 
charter  any  destination  of  the 
heirs  of  a  purchaser  who  had  paid 
a  composition  of  one  year's  rent, 
provided  the  destination  did  not 
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ext^d  beyond  heirs-of-law.  No 
case  of  that  kind  has  been  referred 
to  by  the  pursuer.  In  the  case  of 
the  Magistrates  of  Aberdeen  v. 
Burnet,  the  superior  did  attempt 
to  resist  the  admission  of  females 
into  the  investiture,  by  a  destina- 
tion to  heirs  whatsoever ;  but  that 
was  on  the  ground  of  special 
clauses  in  favour  of  the  superior ; 
and  after  all,  the  opposition  was 
unsuccessful,  the  Court  expressing 
their  opinion,  that,  on  payment  of 
a  year's  rent,  the  purchaser  might 
demand  a  charter  to  himself,  with 
any  destination  to  his  heirs  that 
he  pleased,  even  in  spite  of  these 
clauses. 

9.  "  Second^  The  purchaser 
paying  a  year's  rent  is  further  en- 
titled to  demand,  that  his  new 
charter  and  precept  of  sasine  shall 
be  assignable,  before  sasine  has 
been  taken  on  it,  in  favour  of  any 
other  person  he  pleases,  and  the 
heirs  of  that  person.  By  this  as- 
signation, the  assignee  comes  to  be 
held  as  the  party  who  has  right, 
by  payment  of  the  casualty,  or 
composition  of  one  year's  rent  for 
the  new  infeftment,  the  original 
purchaser  vanishing  out  of  the 
progress  altogether;  and  this  as- 
signee must,  we  think,  have  a  right, 
as  against  the  superior,  just  as 
broad  as  that  of  the  original  pur- 
chaser— I.e.,  a  right  to  have  new 
infeftment  in  favour  of  himself  and 
his  heirs,  i.<j.,  any  order  of  heirs  he 
chooses,  provided  only  he  shall 
not  go  beyond  the  body  of  his 
heirs-of-law.  That  the  charter 
and  precept  obtained  from  the 
superior  by  a  purchaser  paying 
one  year's  rent  must  be  assignable. 


is  admitted,  and  could  not  be  de- 
nied, because  all  charters  to  par- 
chasers  are  so  expressed  in  prac- 
tice.    And  that   being  the  case, 
we  are  wholly  unable  to  discoTcr 
any  reason  whatever  why  the  as^ 
signee  should,  either  in  respect  to 
himself  or  his  heirs,  have  a  nar- 
rower right,  as  against  the  superior, 
than  the  original  purchaser ;  and 
particularly  any  reason  whatever, 
why  the  assignee  should  not,  as 
well  as  the  first  purchaser,  have 
the  right  conveyed  to  his  heirs, 
and  the  right  of  choosing  his  own 
heirs  who  are  to  succeed  him,  be- 
coming  vassals   in   the  fee.    To 
deny  him  this  would  be  a  departure 
from  the  ordinary  legal  and  just 
eflFect  of  assignation,  that  would  ap- 
pear to  us  quite  without  grounds- 
Accordingly,    in     practice   it  is 
perfectly  settled — 1.  That  apnr- 
chaser  paying  a  year'^s  rent  as  com- 
position obtains  from  the  superior 
a  charter  and  precept,  granted  not 
only  to  himself  and  his  heirs,  bat 
to   his  assignees;  2.  That  under 
the  term  *  assignees  ^  are  includea 
not  only  the  acquirer  of  the  in- 
choate right  under  the  open  char- 
ter  himself,    but   also   his  heiw* 
This    last   also   is    a   proposition 
which  is  not,  and  cannot  be  dis- 
puted ;  for  all  acquirers  of  rigk^ 
to  lands  under  open  charters  tak^ 
sasine   to    themselves    and  tbeir 
heirs  by  virtue  of  their  assignation. 
These  heirs,  as  well  as  the  acquirer 
of  the  inchoate  right  himself,  ^ 
held  to  be  assignees,  in  the  sense 
of  the  new  charter  and  precept* 
The  assignation  is  made  to  tb^^ 
as  well  as  to  him ;  and  sastne  ^     \ 
taken  equally  in  favour  (tf  botl^ 
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on  the  charter,  precept  of  sasine, 
and  assignation  taken  together. 
In  this  ordinary  and  undisputed 
practice  of  conveyancing,  it  seems 
plain  that  the  mode  in  which  the 
right  of  the  first  assignee  of  the 
open  charter  to  specify  his  own 
heirs,  )ias  effect  given  to  it,  is 
by  understanding  the  teim  ^as- 
signees,' in  the  original  charter 
and  precept,  to  designate  such 
person,  and  such  heirs  of  that 
person,  as  shall  have  the  assig* 
nation  granted  in  their  favour. 
The  superior  could  name  the  ori- 
ginal grantee,  and  specify  the  heirs 
that  grantee  chose ;  but  he  could 
not  name  the  assignee,  or  specify 
his  heirs ;  for  it  could  not  be  known 
whether  there  would  be  an  assig- 
nation or  not,  or  to  whom,  or  what 
order  of  heirs  the  assignee,  if  there 
were  an  assignee,  might  choose. 
The  ordinary  style,  therefore,  of 
charters  and  precepts  to  purchas- 
ers, paying  one  year's  rent,  is  to 
^  their  assignees '  generally,  neither 
attempting  to  specify  the  first  as- 
signee, nor  his  heirs,  but  leaving 
that  to  be  done  in  the  assignation 
to  be  executed  afterwards.  And 
then,  upon  this  generally  express- 
ed charter  and  precept,  granted 
in  favour  of  assignees,  joined  with 
the  assignation,  sasine  is  taken  in 
favour  of  the  person  and  his  heirs 
named  in  the  assignation.  Under 
a  conveyance  execnted  in  this 
form,  we  can  imagine  no  reason 
for  doubting  that  the  right  of  the 
assignee  to  specify  his  own  heirs, 
niust  have  effect  by  his  getting 
them  expressed  in  the  assignation, 
just  as  freely  as  the  right  of  the  first 
purchaser  has  effect,  by  his  speci- 


fying them  to  the  superior,  betore 
the  charter  is  granted.  Neither 
in  substance  nor  in  form  do  we  see 
any  ground  for  doubting  this. 
And  here  again  we  must  remark, 
that  we  know  no  instance,  and  the 
pursuer  has  specified  none,  since 
the  Statute  of  George  II.,  in  which 
a  superior,  after  receiving  payment 
of  one  year's  rent  for  a  new  infeft- 
ment  to  a  purchaser,  ever  disputed 
the  right  of  that  purchaser  to  as- 
sign his  open  charter  and  precept 
of  sasine  to  any  assignee,  or  any 
destination  of  heirs  of  the  first  as- 
signee, to  whom  the  parties  chose 
to  take  the  assignation,  provided 
the  destination  of  the  heirs  did  not 
extendfurther  than  his  heir-of-law. 
10.  "  Such  being  our  view  of 
the  law,  we  think  the  claim  of  the 
pursuer,  in  the  present  case,  for 
one  year's  rent,  as  a  casualty  or 
composition,  is  not  well  founded. 
Charles  Earl  of  Ilopetoun  having 
purchased  Auldcathie  from  the 
vassal  of  the  Duke  of  Hamilton, 
having  paid  one  year's  rent  as  a 
singular  successor  for  new  infeft- 
ment,  had  right  to  obtain,  and  did 
obtain,  a  charter  and  precept  of 
sasine  to  himself,  and  his  heirs  and 
assignees  whatsoever.  Holding 
this  charter,  with  the  precept  un- 
executed, we  think  he  had  right 
to  assign  it  to  any  assignee,  and 
any  heirs  of  that  first  assignee,  not 
extending  beyond  his  hoirs-of-law. 
Then  we  think  he  did  effectually 
assign,  by  the  marriage-contract 
in  favour  of  his  son  Earl  John  I., 
and  the  destination  of  heirs  speci- 
fied in  that  contract,  none  of  whom 
are  strangers,  or  beyond  the  body 
of  heirs-of-law  of  Earl  John.    The 
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effectiveness  of  that  assignation, 
we  may  briefly  observe  in  passing, 
is  a  point  which  we  cannot  see  how 
the  pursuer  in  this  action  has  either 
title  or  interest  to  dispute,  since  its 
validity  is  assumed  in  the  form  of 
his  action ;  and  at  any  rate,  its 
invalidity  could  open  no  way  for 
any  additional  claim  of  casualty  or 
composition  by  the  superior.  But 
we  think  the  assignation  was  effec- 
tual. Then  Earl  James,  by  his 
general  service  to  Earl  John  I., 
vested  in  himself  the  right  under 
this  assignation ;  and  having  done 
so,  we  think  that  he  was  entitled, 
upon  the  charter,  precept,  and 
assignation,  to  take  infeftment  in 
favour  of  himself,  and  the  destina- 
tion of  heirs  specified  in  the  assig- 
nation, in  favour  of  whom  the 
charter  and  precept  stood  granted, 
under  the  expression  ^assignees.' 
And  this  we  think  he  had  right  to 
do,  without  any  renewed  payment 
of  one  yearns  rent,  as  casualty  or 
composition.  And  if  this  be  cor- 
rect, then,  of  course,  the  present 
defender  may  enter  as  heir  of  in- 
vestiture to  Earl  James,  without 
any  payment  of  such  composition. 
11.  "  We  do  not  think  it  neces- 
sary to  consider  the  effect  of  the 
insertion  of  prohibitory,  irritant, 
and  resolutive  clauses,  by  Earl 
James,  in  the  infeftment  he  took. 
For  the  parties  appear  to  us  to 
waive  argument  on  that  ground. 
Nor,  indeed,  do  we  see  how  the 
right  of  Earl  James  to  make  a 
strict  entail  in  that  way  can  well 
be  tried  without  a  reduction,  or 
how  the  effect  of  any  decision  on 
that  point  could  be  to  support  the 
pursuer's  present  demand  against 


the  defender  for  one  ye 
as  a  casualty  or  composi 
may  possibly  be,  that,  if 
rior  could  declare  the  i 
and  invalidity  of  these  c 
the  infeftment  of  Earl  J; 
defender  may  be  contentc 
an  infeftment  to  the  sam< 
tion  without  these  clausi 
at  any  rate,  we  are  aws 
ground  on  which  the  suf 
be  held  bound  to  admi 
irritant  and  resolutive 
investiture  on  payment  < 
position  or  casualty  of  o 
rent;  or  on  which  he  c 
such  a  casualty  on  accoui 
ing  admitted  such  claus 
right  of  the  superior,  in  r 
such  clauses,  we  do  not 
properly  before  us  for  de 
the  fonn  either  of  the 
argument  in  this  case.*** 

12.  The  Court  concurr 
Opinion  of  the  consultec 
pronounced  the  fullowinj 
cutor: — "  In  respect  of 
Opinion,  and  their  own  c< 
Opinions,  repel  the  cla 
by  the  pursuer  to  a  ca 
composition  of  one  year 
the  lands  in  question.''' 

13.  Lord  Corehou 
at  the  bar,  was  consulted 
in  reference  to  the  rigl 
Duke  of  Hamilton  to 
composition  from  the 
Hopetoun.  The  follow 
the  opinion  returned  bj 
"The  question  proposed 
sideration  in  this  men 
so  far  as  1  know,  has 
ceived  the  judgment  of  t 
the  cases  in  which  it  in 
occurred  having  been  d 
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other  grounds.    I  cannot,  there- 
fore, speak  confidently  upon  the 
sabject,  but  I  am  inclined  to  think, 
upon  general  principles,  that  the 
memorialist  is  entitled  to  an  entry 
as  an  heir.   Where  there  is  a  trans- 
mission of  the  fee  inter  vtvo8y  com- 
position is  always  exigible,  except 
in  the  case  of  a  mere  anticipation 
of  the  succession,  or  conveyance 
to  an  heir  alioqui  successuruSf  and 
it  is  exigible,  though  the  disponee 
may  possibly   inherit  under  the 
investiture.    But  in  the  case  of  a 
transmission  from  the  dead  to  the 
living,  the  investiture  being  altered 
in  the  lifetime  of  the  vassal,  and 
the  fee  taken  to  himself  and  his 
heirs-male  instead  of  his  heirs- 
general,  I  do  not  see  upon  wrhat 
gronnd    the    superior  can  claim 
anything  but  the  relief  upon  an 
entry.    If  he  has  granted  the  fee 
to  a  man  and  his  heirs  whatso- 
ever, he  seems  to  have  no  interest 
to  object  to  the  restriction  of  that 
gnmt  to  the  vassal^s  heirs-male, 
which  has  no  effect,  except  that 
^  excluding    part  of  the   heirs 
previously  called  to  the  succession 
accordingly.    I  do  not  imagine  it 
^1  be  found  in  practice,  when  a 
vassal  who  held  his  estate  in  fee- 
>unple  by  charter  to  himself,  and 
<U8  heirs  whatsoever,  resigned  for 
ii^ment  to  himself  and  his  heirs- 
Bude  also  in  fee-simple,  that  a  com- 
position was  ever  demanded.    But 
'this  was  not  the  custom  on  a  re- 
•tfction  of  the  investiture  in  fee- 
^ple  estates,  I  see  no  reason  for 
tt  on  a  restriction  of  the  investiture 

• 

m  estates  held  under  the  fetters  of 
an  entail.  It  is  true  that  these 
frtters  prevent  the  alienation  of  the 


estate,  and  consequently  deprive 
the  superior  of  the  advantage  de- 
rived from  the  entry  of  singular 
successors ;  but  if  this  was  a  suffi- 
cient ground  for  demanding  any- 
thing more  than  the  relief  on  a 
transmission  of  the  estate  from  the 
dead  to  the  living,  it  would  hold 
whether  the  heir  demanding  an 
entrv  under  the  tailzie  was  heir  of 
the  prior  investiture  or  not.  For 
it  is  not  an  alteration  or  restriction 
of  the  investiture  which  in  that 
case  subjects  the  superior  to  hard- 
ship, but  the  prohibitory,  irritant, 
and  resolutive  clauses.  Therefore, 
the  heir  of  a  vassal  who  held  under 
a  destination  to  heirs-male  in  fee- 
simple,  and  who  resigned  to  the 
same  heirs  under  the  fetters  of  an 
entail,  should  pay  for  his  entry  as 
a  singular  successor.  The  injury 
done  to  superiors  by  the  Act  1685 
does  not  seem  to  have  been  dis- 
tinctly contemplated  when  that 
Act  was  framed,  nor  a  sufficient 
provision  made  for  their  indemni- 
fication. When  an  entailer  in- 
cludes in  the  substitution  not  only 
his  own  heirs  but  strangers,  the 
case  is  different,  as  that  is  an  ex- 
tension instead  of  a  restriction  of 
his  investiture,  but  it  is  unneces- 
sary to  consider  that  case,  being 
quite  unconnected  with  the  pre- 
sent. In  opposition  to  the  view 
now  taken,  I  am  aware  it  may  be 
argued  that,  originally,  the  supe- 
rior was  not  bound  to  alter  his 
vassal's  investiture  without  a  con- 
sideration, and  that  the  investiture 
is  altered  by  calling  heirs-male 
instead  of  heirs  whatsoever,  just  as 
much  as  by  the  introduction  of 
strangers.     But  it  will  be  remem- 
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bered  that,  according  to  the  old 
feudal  law,  when  the  heirs  of  the 
investiture  were  exhausted,  the  fee 
returned  to  the  superior  himself. 
It  was  therefore  an  advantage  to 
him  when  the  destination  was  re- 
stricted from  heirs  whatsoever  to 
heirs-male,  and  on  that  ground  I 
presume  the  practice  obtained  of 
the  superior  demanding  nothing 
on  that  occasion.  It  does  not  ap- 
pear, in  any  of  the  rejwrted  cases, 


that  the  Court  had  it  in  view  that 
an  heir-male  of  taikie  shonld  pay 
a  composition,  though  the  investi- 
ture previous  to  the  entail  was  to 
heirs  whatsoever.  As  already  ob- 
served, however,  I  cannot  give  an 
opinion,  with  any  kind  of  confi- 
dence, upon  a  point  the  decisioD 
of  which,  whenever  it  occurred, 
has  been  expressly  waived  by  die 
Court." — MS,  Opinion  of  Lord 
Corehouse. 


Where  a  Vassal  executes  a  strict  entail  in  favour  of  the  lieirs  of  tie 
last  Investiture,  and  also  in  favour  of  stranger-substitutes,  thehein 
of  the  last  Investiture  are  entitled  to  an  entry  under  the  eiitail  w 
payment  of  relief  merely  ;  ilie  Superior  reserving  his  right  to  i^ 
Tnand  composition  from  the  first  stranger-substitute  on  tiie  successiof^ 
opening  to  him. 

MACKENZIE  v.  MACKENZIE. 

July  4, 1777  In  1752  the  grandfather  of  the  defender  executed  a  deed  of 
Nabbative  strict  entail,  in  favour  of  himself  in  liferent  and  his  eldest  sod, 
the  defender  s  father,  in  fee  ;  whom  failing,  to  the  heirs-male 
of  his  body  ;  whom  failing,  to  his  second  son,  and  the  heirs- 
male  of  his  body,  and  to  various  other  substitutes.  The  father 
of  the  defender  died  without  making  up  a  title  to  the  lands  con- 
tained in  the  entail,  and  on  his  death  the  right  of  the  lands 
devolved  on  the  defender.  The  pursuer,  as  superior  of  the 
lands,  brought  an  action  of  declarator  of  non-entry.  In  defence 
to  the  action  the  defender  pleaded,  that  he  was  willing  to  enter 
with  the  pursuer  upon  payment  of  the  duplicate  of  the  feu-dutr* 
The  pursuer  refused  to  enter  the  defender  except  on  payment 
of  such  composition  or  fine  as  was  uniformly  paid  upon  a  sub- 
ject-superior receiving  the  first  heir  under  a  strict  entail. 


Argument  for 
Superior. 


Pi.EADED  FOR  THE  SUPERIOR. — The  qucstiou  at  issue  is,  How 
far  a  subject-superior,  who  has  never  acknowledged  an  entail 
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made  by  his  vassal,  can  be  obliged  to  receive  and  enter  an  heir    m^^ckenzie 
under  a  strict  entail,  without  receiving  the  composition  usually    Mackenzie. 
paid  in  like  cases,  where  the  heir  of  entail  demanding  the  entry       TtttT 
is  also  the  lineal  heir  of  the  person  who  died  last  vest  and 
seized  in  the  lands  ? 

Originally,  all  grants  of  lands  from  superiors  to  vassals  were 
effectual  only  during  the  life  of  the  vassal  or  grantee.  Upon 
his  death,  the  lands  again  returned  to  the  superior.  Grants  in 
favour  of  vassals  were  afterwards  extended  to  heirs,  but  still 
upon  the  death  of  the  heir  the  right  of  the  superior  so  far  re- 
mained as  to  entitle  him  to  assume  the  possession  of  the  lands. 
It  came,  however,  to  be  understood  that  the  superior,  although 
he  could  enter  to  possession,  was  under  an  obligation  of  renew- 
ing the  grant  to  the  vassal's  heir  upon  his  producing  satisfying 
evidence  of  his  propinquity,  and  paying  a  fine  to  the  superior 
for  a  renewal  of  the  investiture. 

Agreeably  to  the  strict  principles  of  the  feudal  system,  a 
vassal  cannot  alienate  his  lands  without  the  consent  of  the  su- 
perior. But  so  soon  as  grants  to  vassals  began  to  be  considered 
as  hereditary,  and  to  descend  to  heirs,  it  was  found  to  be  lawful 
to  the  creditor  of  the  vassal  to  attach  the  lands  by  real  dili- 
gence. By  the  Statutes  1469  and  1672,  the  right  of  the  su- 
perior to  refuse  to  enter  apprisers  and  adjudgers  was  taken 
away.  And  by  the  Statute  1681,  cap.  16,  and  1690,  cap.  20, 
purchasers  of  bankrupt  estates  were  placed  upon  the  same  foot- 
ing with  apprisers  and  adjudgers. 

The  superior's  right  was  also  limited  by  entails  as  authorized 
by  the  Act  1685.  When  entails  w^ere*  first  introduced,  they 
were  no  more  than  simple  destinations,  altering  in  some  parti- 
culars the  legal  course  of  succession,  but  the  estate  settled  by 
the  entail  could  be  attached  by  creditors,  and  the  entail  could 
at  any  time  be  defeated  by  the  heir  in  possession  with  the  con- 
sent of  the  superior.  It  was  then  also  universally  understood 
that  no  entail  could  have  effect  without  the  superior's  consent, 
and  the  superior  was  entitled  to  accept  of  the  entail  or  not  as 
he  pleased.  So  long  as  entails  were  considered  as  no  more  than 
destinations  w^hich  could  be  defeated  by  every  heir,  and  could 
not  be  made  effectual  without  the  express  consent  of  the  supe- 
rior, his  interest  could  never  be  hurt  by  any  deed  of  the  vassal. 


i77r. 
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Mackknzik  Iu  process  of  time,  however,  entails  underwent  material  altera- 
Mackenzib.  tion,  and  clauses  prohibitory,  irritant,  and  resolutive  were  de- 
vised. 

By  the  Act  1685,  the  sanction  of  public  law  was  given  to 
entails.  That  Act,  however,  declares  that  nothing  in  the  Act 
"  shall  prejudge  His  Majesty  or  any  other  lawful  superior  of  th& 
casualties  of  superiority  which  may  arise  to  them  out  of  tto 
tailzied  estate,  but  these  fines  and  casualties  shall  import  lu^ 
contravention  of  the  irritant  clause."  By  this  clause  the  rigkte 
of  superiors  are  expressly  saved.  It  is  not  denied  that  superiois 
are  bound  to  receive  and  enter  vassals  under  entails.  All  that 
the  pursuer  demands  is,  that  in  entering  the  defender  as  heir  of 
entail,  he  shall  pay  such  composition  for  his  entry  as  has  con- 
stantly been  paid  by  heirs  standing  in  the  same  situation  as  the 
defender  does. 

If  the  defender's  plea  was  well-founded,  the  clause  in  the 
Statute  saving  the  rights  of  superiors  would  have  no  effect  A 
superior  having  once  accepted  of  an  entail,  is  bound  to  enter 
the  after  heirs  of  entail,  however  remote  in  the  legal  Une  of 
succession  from  the  last  proprietor,  not  as  singular  successors, 
but  as  heirs  of  the  investiture. 

To  compel  a  superior  to  acknowledge  an  entail  without  get- 
ting any  recompense  for  so  doing  would  be  manifest  injustice, 
as  it  would  be  depriving  the  superior  of  his  undoubted  pro- 
perty without  his  consent,  or  w  ithout  giving  him  value  for  it- 
The  right  of  superiority  and  the  casualties  thereunto  belonging 
are  as  much  the  estate  of  the  superior  as  the  dominium  utile  or 
right  of  property  is  the  estate  of  the  vassal.  The  superiors 
right  cannot  be  prejudiced  merely  by  the  act  of  the  vassal 
without  the  superior's  own  consent  and  concurrence.  He  can- 
not be  obliged  to  receive  for  his  vassal  a  body  corporate,  b 
some  particulars  it  is  more  prejudicial  to  the  superior's  interest 
to  accept  of  an  entail  than  to  receive  a  body  corporate.  Cor- 
porations may  sell  their  estates  or  their  creditors  may  attach 
them  for  debt,  but  when  once  a  superior  acknowledges  an 
entail  containing  strict  prohibitive,  irritant,  and  resolutire 
clauses,  de  non  alienando  et  contrahendo  debita,  he  from  that 
moment  loses  all  chance  of  any  casualty  from  his  vasscol  selling 
the   estate  or  contracting  debt.      By  the  entail  the  property 


.telj  locked  np  and  singular  successors  excluded,  and    m*^™™™ 
I  all  chfincc  of  the  superior's  casualties  is  for  ever    Mackfkui. 

1777. 

ifeoder  has  admitted  that  so  soon  as  the  succession 
)  entail  should  open  to  any  of  the  heirs  vho  are  not 
leirs  of  line,  the  former  proprietor,  the  pursuer,  ■would 
mtitled  to  demand  a  composition  of  a  year's  rent  from 
of  entail.  The  defender  farther  stated,  that  the  pur- 
ht  insert  a  clause  in  the  charter  saving  his  right  to  such 
en  such  heir  of  entail  should  appear.  But  such  saving 
1  that  proposed  by  the  defender  would  not  have  the 
preserving  the  pursuer's  right ;  for  if  once  a  superior 
dges  an  entail  by  receiving  an  heir  under  it,  his  right 
:H>mpositions  from  subsequent  heirs  is  for  ever  barred, 
ould  be  obliged  to  enter  them  not  as  singular  succes- 
as  heirs  of  investiture. 

sry  point  was  determined  in  the  case  of  Lockhart  v. 
A  stronger  clause  for  saving  the  right  of  the  superior 
one  which  occurred  in  that  case  could  not  well  be  de- 
?he  Court,  however,  found  that  it  could  have  no  effect 
tion  with  a  subsequent  heir  of  entail,  who  successfully 
>hat  he  did  not  represent  the  former  heirs,  but  as  heir 
and  that  he  could  not  be  bound  by  any  clause  insert 
arters  of  former  heirs  for  saving  the  superior's  right, 
having  once  acknowledged  the  entail,  the  superior  was 
o  go  on  and  to  enter  all  subsequent  heirs  of  entail 
iny  composition  whatever.  If  therefore  the  pursuer 
iter  the  defender  under  the  entail,  even  with  a  clause 
;  his  right  to  a  composition  when  an  heir  of  entail 
cceed  who  was  not  likewise  heir  of  line  to  the  former 
r,  it  would  hare  no  effect.  When  such  an  heir  might 
e  would  be  entitled  to  maintain  the  same  plea  as  the 
itail  maintained  in  the  former  case,  and  the  same  judg- 
dd  fall  to  be  given. 


ED  FOR  THE  VASSAL. — The  qucstion  at  issue  is,  Whether  AaotrxKOT  kw 
der  is  entitled  to  be  entered  upon  paying  a  duplicand  *'**^ 
;-duty  in  the  character  of  an  heir,  or  what  other  claim 
Bt  him ;  and  particularly,  whether  he  is  to  be  considered 
2o 
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Mackkhzik    as  a  singular  successor  liable  in  a  year's  rent,  as  being  the  first 

Mackenzie,    heir  Under  the  limitations  of  a  strict  entail  ?^ 

1777.  Every  feu-holding  has  certain  known  casualties  and  presta- 

tions arising  from  it,  and  these  must  be  precisely  fixed  either 
by  the  feudal  charter  itself,  or  those  established  rules  of  law 
founded  in  the  nature  of  the  right  itself,  which  takes  place  is 
any  other  holdings  of  the  same  kind.  One  of  two  things  b 
unavoidable.  Either  the  defender  must  be  considered  as  ai 
heir  or  as  a  singular  successor.  Neither  in  law  nor  in  thf 
nature  of  feudal  rights,  nor  by  any  special  clause  or  conditioi 
in  the  original  feu-charter  of  the  lands  in  question,  is  there  anj 
medium  between  entering  as  an  heir  and  entering  as  a  singular 
successor.  No  third  case  has  ever  been  known  or  is  consisted 
with  the  established  rules  and  nature  of  feudal  rights.  If  the 
defender  must  be  held  as  a  singular  successor,  then  he  is  liaUe 
in  a  year's  rent.  If,  however,  he  is  the  heir  of  the  original 
vassal,  he  can  be  liable  in  nothing  more  than  the  double  of  the 
feu-duty,  as  stipulated  by  the  feu-right. 

There  is  no  law  that  obliges  an  heir  who  is  alioqui  svccet 
sums  by  the  investiture,  to  pay  sums  for  entering  with  the 
superior  other  than  that  stipulated  by  the  feu-right,  though  his 
predecessor  may  have  laid  him  under  the  fetters  of  an  entail 
The  defender  acquires  nothing  by  the  entail  which  his  grand- 
fiither  was  pleased  to  make.  On  the  contrary,  he  would  be  tctt 
glad  to  be  quit  of  it,  and  to  have  full  power  of  selling  and  dis- 
posing at  pleasure,  and  if  the  pursuer  could  fall  upon  any  way 
of  bringing  this  about,  he  should  be  very  welcome  to  a  years 
rent,  although  not  by  law  entitled  to  it. 

The  circumstance,  however,  of  the  lands  being  entailed  is 
immaterial.  The  Act  1685  expressly  allows  proprietors  to 
entail  their  lands,  and  to  substitute  what  heirs,  and  to  impost 
what  conditions  and  provisions  they  may  think  fit.  This  neces- 
sarily implies  that  the  superior  must  enter  these  heirs  and  aUov 
these  conditions  and  provisions  to  be  inserted  in  the  investi- 
ture ;  otherwise  the  superior  has  a  negative  upon  the  Legis- 
lature, because  by  refusing  an  entry  he  may  render  impossible 
what  the  Act  has  declared  to  be  lawful.  Prior  to  the  Act,  the 
superior's  concurrence  was  necessary  in  executing  an  entail 
because  he  was  not  obliged  to  change  the  investitare  nor  to 


RELIEF.  403 

annex  new  conditions  to  it.     But  this  was  clearly  at  an  end    Mackinui 
by  the  Act  1685,  and  it  has  ever  since  been  understood  that    Mackrnzii. 
the  superior  must  give  a   charter  of  tailzie,  whether  he  will      "1777. 
or   not,   upon  resignation   being  made  in  his  hands  to  that 
effect. 

The  reserving  clause  in  the  Act  does  not  admit  of  the  con^ 
struction  contended  for  by  the  pursuer.  The  superior  is  not 
to  be  prejudged  of  the  casualties  of  superiority  out  of  the  en- 
tailed estate.  Upon  the  entry  of  every  heir  he  is  entitled  to  the 
casualty  for  entering  heirs.  If  two  years'  feu-duty  are  unpaid, 
he  may  declare  an  irritancy  oh  non  solutum  canonem,  and  he  has 
every  other  casualty  and  prestation  after  the  lands  are  entailed 
just  as  much  as  he  had  before.  It  was  not  the  purpose  of  the 
Act  to  diminish  or  take  away  any  of  the  feudal  prestations 
arising  out  of  the  feu-contract.  On  the  other  hand,  it  was  not 
the  intention  of  the  Act  to  add  any  perquisites  or  casualties  to 
the  superior  which  he  had  not  before.  It  certainly  was  not 
meant  therefore  that,  on  entering  the  heir  of  the  former  inves- 
titure, whether  with  or  without  the  conditions  of  an  entail,  he 
should  have  anything  more  than  the  common  legal  dues  of  such 
entry. 

The  very  foundation  of  the  piu^uer's  argument  is  unfeudal. 
The  more  a  vassal's  hands  are  tied  up  from  disposing  of  his  feu, 
it  approaches  the  nearer  to  the  ancient  constitution  of  feus  in 
general.  These  were  scarcely  a  subject  of  commerce.  The 
year's  rent  exigible  to  superiors  from  singular  successors  is  an 
adventitious  casualty  of  late  introduction.  A  superior  has 
therefore  no  legal  title  to  complain  that  his  vassal  secures  the 
feu  in  such  a  manner  to  himself  and  his  heirs,  that  a  stranger 
vassal  cannot  easily  be  brought  in  who  is  not  of  the  superior's 
choice,  and  who,  according  to  strict  feudal  principles,  ought 
not  to  be  admitted  into  the  feu  at  aJl. 

The  utmost  that  the  pursuer  can  demand  is  leave  to  insert  a 
clause  in  the  charter,  declaring  that  though  he  enters  the  pre- 
sent vassal  upon  a  duplicand  of  the  feu-duty,  this  shall  not 
prejudge  him  from  claiming  a  higher  composition  when  the 
succession  opens  under  the  entail  to  one  who  would  not 
have  succeeded  by  the  original  vestiture.  This  is  the  utmost 
that  any  superior  could  be  entitled  to  under  the  Act  1685,  and 
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Mackenzie    the  puFsuer  is  welcome  to  put  in  such  a  clause  if  he  thinb 

Maokenzib.    proper. 

1777.  The  original  feu-right  was  in  favour  of  heirs-male.    The 

entail  is  the  same,  and  there  is  little  probability  of  the  succes- 
sion under  the  true  destination  being  different  for  many  gene- 
rations, if  ever  indeed  it  should  happen.     Why  then  should 
the  superior  have  a  year's  rent  as  if  he  were  entering  a  singular 
successor,  when  perhaps  to  the  end  of  time  none  other  than  th« 
heirs  of  the  original  investiture  may  ever  succeed  to  the  lands  t 

MB^^t**^*         At  the  advising  of  the  cause,  the  following  Opinions  wer« 

Eijiinston's     delivered : — 

apers.      Lqj^jj  Gardenston. — "  There  seems  good  ground  for  an  ac- 
knowledgment upon  receiving  an  heir  of  entail." 

Lord  Auchinleck. — "Under  entails  heirs  come  in  unde^ 
the  denomination  of  heirs,  though  in  fact  disponees,  other- 
wise they  could  not  succeed,  therefore  ought  to  pay  as  dis- 
ponees." 

Lord  Monboddo. — "  By  feudal  law  superior  had  a  ddectu^ 
personce,  and  till  the  late  Statute  could  not  be  compelled  to  entef*- 
In  the  case  of  the  University  of  Glasgow,  the  University  would 
have  willingly  paid  a  year's  rent.     The  superior  would  no* 
accept.     This  Court  found  that  he  must  accept ;  but  that  judg- 
ment was  reversed.     Obliged  to  the  House  of  Peers  for  revers- 
ing and  preserving  the  feudal  law.     In  this  case  the  person 
desiring  to  be  entered  ought  to  be  received  on  paying  a  dopli- 
cand.     But  superior  entitled  to  insist  for  such  a  clause  as  in 
case  of  Denham,  and  I  think  that  clause  must  be  effectual  not' 
withstanding  the  decision  of  Denham.'' 

Lord  Covington. — "I  shall  not  be  sorry  if  Court  finds  » 
recompense  due.  But  superior  entitled  only  to  recompense  oa 
one  not  heir  of  the  investiture  claiming  an  entry.  The  law  does 
not  consider  the  title  on  which  the  heir  claims.  If  a  fether 
dispones  his  estate  to  his  eldest  son,  superior  must  enter  him  on 
a  duplicand.'' 

Lord  Katmes. — "  This  cause  extremely  diflScult.  By  the  oW 
law  no  man  could  substitute  another  in  his  place.  The  superior 
was  not  bound  to  acknowledge  a  stranger.  At  that  period  tbe 
vassal's  debt  was  not  good  against  the  superior.     Superior  now 
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stands  on  a  very  different  footing  than  formerly  ;  for  now  the    Mackbkmb 
superior's  interest  is  in  the  change  of  vassals.     Here  an  entail   mackknzib 
bars  alienation  to  the  end  of  time.     That  a  loss  to  superior.      "17777 
But  law  entitles  to  entail.     As  an  arbiter,  I  would  incline  to 
give  ;  but  as  a  judge,  I  cannot." 

Lord  Braxfield. — "  I  would  have  liked  to  have  seen  prac- 
tice.    Established  law  that  a  superior  must  receive  an  heir  on 
a  duplicand,  and  a  stranger  on  a  year's  rent.     If  a  proprietor 
settles  his  estate  on. himself  and  a  stranger  in  fee,  the  superior 
would,  on  disponee  desiring  an  entry,  be  entitled  to  have  a 
year's  rent.    The  difficulty  here  is,  that  the  heir  claiming  is  heir 
of  investiture.    If  stript  of  this  tailzie,  he  would  be  entitled  to 
an  entry  on  a  duplicand.     Even  if  stript  of  substitution  to 
strangers,  the  superior  would  be  obliged  to  enter  under  the 
clauses  de  non  alienando,  &c.,  in  the  entail.     The  superior  is 
not  entitled  to  say  he  suffers  loss  by  land  being  tied  up  from 
alienation.     Therefore  the  cause  does  not  lie  on  irritant  clauses. 
But  here  strangers  introduced.      The   Act   1685,   though  it 
allows  entails,  yet  it  leaves  the  rights  of  superiors.     It  has  only 
cleared  up  what  then  was  much  doubted,  how  far  any  person 
could  make  an  entail,  but  it  never  meant  to  hurt  third  parties. 
But  here  strangers  introduced,  and  question  is.  Can  superior  be 
compelled  to  receive  them  1  and  unless  a  reservation  in  charter 
is  effectual  to  save  superior's  right,  I  think  that  the  superior  is 
entitled  to  a  composition." 

Lord  President  Dcjndas. — "I  would  wish  to  see  practice. 
There  is  no  Statute  that  gives  a  superior  a  composition  on  en- 
tering an  heir  of  tailzie.  It  is  said  that  sometimes  a  year's  rent 
is  given,  and  sometimes  more.  I  do  not  like  arbitrary  questions. 
Here  if  a  year's  rent  is  given,  yet  a  stranger  may  never  succeed. 
I  see  diffi^culties  by  stepping  out  of  the  road.  Law  allows  to 
tailzie,  but  excepts  casualties  of  superiority.  But  by  the  feudal 
law  no  casualty  allowed  to  be  exacted  until  a  casualty  is  due. 
It  is  not  due  here,  as  claimant  is  heir  of  investiture.  Let  the 
question  come  when  a  stranger  comes,  but  we  must  determine 
question  before  the  Courts  and  in  the  circumstances  of  case  the 
superior  at  present  is  not  entitled." 

Lord  Covington. — "  Superior  is  here  anticipating  a  chance 
that  may  come  afterwards.    I  think  the  decision  of  Denham  a 
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MACKINZn. 
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bad  judgment,  and  that  a  reservation  in  charter  ought  to  be 
effectual.     Great  equity  in  sustaining  such  a  demand/' 

Lord  President  Dundas. — "  I  have  looked  at  notes  in  case 
of  Denham.  There  the  Court  unanimous  on  this  ground,  that 
the  moment  that  a  superior  acknowledges  the  tailzie,  then  the 
heirs  of  tailzie  are  not  strangers  but  heirs  of  investiture/' 

Lord  Justice-Clerk  Miller. — "  If  decision  of  Denham  were 
out  of  the  way,  I  would  be  for  reservation,  but  though  I  think 
that  a  bad  decision,  yet  it  stands  in  the  way  of  the  superior's 
claim,  which  may  afterwards  exist.  I  think  it  is  not  right  that 
this  heir — an  heir  of  investiture — should  pay  for  what  is  only 
due  when  a  stranger  succeeds.  But  then  superior  entitled  to 
save  his  right  and  to  transmit  his  right  of  superiority  free  of 
encumbrance.  Suppose  he  were  to  sell,  he  could  not  do  so  for 
same  value,  if  obliged  to  receive  strangers  without  composition. 
If  it  were  not  for  the  case  of  Carnwath,  I  would  be  for  reserv- 
ing the  claim  of  the  superiors  when  a  stranger  appears  to  claim 
as  heir.'^ 

Lord  Gardenston. — "  The  case  of  Denham  bad  law,  but 
in  the  circumstances  of  this  case  not  before  the  Court.  And 
if  Denham's  decision  is  to  be  held  as  good  law,  there  is  great 
reason  for  the  superior's  demand  at  present.  It  would  be  giving 
a  great  stroke  to  superior's  rights  if  held,  on  one  hand,  that 
Denham  is  good  law,  and  on  the  other,  that  in  such  a  case  as 
this,  a  superior  is  not  entitled  to  demand  a  composition." 


JUIKIMERT. 

July  8, 1777. 


The  Lords  Found,  "  That  Mr.  Mackenzie,  the  superior,  is 
obliged  to  enter  the  defender,  who  in  this  case  is  the  heir  of  the 
former  investiture,  in  terms  of  the  tailzie,  upon  receiving  a 
duplicand  of  the  feu-duty,  and  is  not  entitled  to  demand  from 
him  a  year's  rent  or  other  composition  for  said  entry  :  Rcsenr- 
ing  to  the  superior  and  his  successors  in  the  superiority  any 
claim  which  he  or  they  may  have  to  a  year's  rent  or  other  com- 
position on  the  entry  of  any  future  heir  of  tailzie  not  an  heir  of 
the  investiture  prior  to  the  tailzie  :  And  reserving  to  the  said 
heir  all  defences  against  the  same  as  accords." 
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1.  A  Note  of  the  Opinions  of 
tlie  Judges  in  the  case  of  Mac- 
kenzie V.  Mackenzie  is  also  pre- 
served by  Sir  Hay  Campbell,  who 
was  counsel  for  the  vassal.     Lord 
Braxfield    observed, — "  A  su- 
perior is  entitled   to  composition 
upon  every  entry,  whether  heir  or 
singular  successor.       He   is   not 
bound  to  change  the  vassal  with- 
out a  year's  rent,  whether  it  be 
a  sale  or  a  gratuitous  deed.     An 
hcsres  foetus  is  a  stranger  quoad  the 
investiture.     The  difficulty  here  is 
that  the  person  entering  is  heir  of 
investiture.     No  matter  as  to  the 
form  of  making  up  a  title  whether 
upon  disposition  or  not.     If  deed 
was  stript  of  the  tailzie,  nay,  if 
only  stript  of  the  substitution  to 
strangers,  there  would  be  no  doubt. 
Not  selling  is  most  agreeable  to 
the  feu.     But  here  the  tailzie  con- 
tains  substitutions  to    strangers, 
and  vassal  is  obliged  to  take  in 
whole   heirs  under  an   irritancy. 
Statute  was   not  meant   to   hurt 
superiors.       Saved    in  the    Act. 
Suppose   vassal    allowed   to  sell, 
the  only  question  is.  Whether  the 
demand  must  be  delayed  till  the 
stranger    enters  ?       Decision    of 
Camwath  strikes  a  little  against 
this.     Entering  one  enfranchises 
the  whole."'    Lord  President 
DuNDAS. — "I  am  not  for  going 
out  of  the  common  road  of  the  law. 
No  Statute  to  walk  by  here.    The 
extent  of  the  claim  is  arbitrary, 
Why  give  a  yearns  rent  upon  a 
chance  t     What  if  only  a  substi- 
tution, but  allowed  to  sell,  then 
it  must  be  less.     What  then  if 
succession  opens  at  fifty  years'  dis- 
tance to  strangers,  why  get  the 


benefit  just  now  ?  What  if  su- 
perior be  tailzied,  his  heir  at  fifty 
years  afterwards  may  not  repre- 
sent him  except  as  heir  of  tailzie, 
and  not  bound  by  deed  of  pre- 
decessor. Must  he  have  another 
year's  rent?  The  Act  1685  does 
not  establish  a  new  casualty.  If 
it  were  not  for  the  decision  of 
Carnwath,  I  would  have  held 
superior  entitled  when  case  hap- 
pened." Lord  Covington. — 
"The  case  of  Carnwath  was  a 
wrong  decision."  Lord  Presi- 
dent DuNDAS. — "  The  Court 
were  unanimous  in  the  case  of 
Carnwath,  and  went  upon  general 
grounds.  The  law  obliges  the 
superior  to  enter.  He  may  be 
charged  with  horning.  This  is  the 
alternative  of  the  law.  No  pre- 
sent casualty  at  present  existing." 
Lord  Gardenston. — "  The  pur- 
suer is  asking  a  debt  not  due  to 
him,  and  not  due  by  the  vassal." 
— MS,  Notesy  Sir  Hay  CampbelCs 
Session  Papers, 

2.  Lord  Hailes  in  his  Deci- 
sions also  gives  the  opinions  of  the 
Court.  Lord  Auchinleck. — 
"  When  the  superior  grants  a 
charter  to  a  man  and  his  heirs,  all 
that  he  can  demand  is  a  duplicando; 
but  when  the  vassal  chooses  to 
make  the  estate  go  to  another 
series,  who  are  called  heirs,  but  in 
truth  are  disponees,  they  ought  to 
be  considered  in  the  light  of  dis- 
ponees." Lord  Monboddo. — 
"  Formerly  there  was  a  delectus 
persofUB  in  vassals,  as  now  in  ten- 
ants. Then  the  circuit  of  entering 
by  adjudication  came  in,  and  at 
last,  by  the  Statute  20th  Geo.  II., 
the  superior  was  obliged  to  enter 
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the  vassal  without  any  circiiit  at 
all.  The  defender  is  heir  of  the 
investiture,  and  must  be  received, 
but  the  superior  is  entitled  to  in- 
sist for  a  reservation.  It  would  be 
fraudem  fixcere  Ugiy  if  the  superior 
was  not  allowed  to  secure  himself, 
in  the  event  of  what  is  equivalent 
to  a  sale."  Lord  Covington. — 
"  The  superior  may  be  a  loser,  but 
that  is  no  more  than  a  consequen- 
tial loss.  As  the  law  has  obliged 
the  superior  to  enter  heirs  of  en- 
tail, and  has  made  no  distinction 
as  to  the  nature  of  such  heirs,  I 
do  not  see  how  the  superior  can 
have  any  claim."  Lord  Kaimes. 
— "  It  is  difficult  to  argue  when,  as 
I  may  say,  the  law  alters,  and  leaves 
us  in  the  lurch.  Formerlv  the 
superior  was  not  obliged  to  ac- 
knowledge any  stranger ;  now 
his  benefit  arises  from  acknowledg- 
ing strangei*s.  This  is  just  the 
reverse  of  what  was  anciently  the 
case.  The  law  says  that  entails 
may  be  made.  Where  is  the  su- 
perior's loss,  unless  it  be  that  the 
law  has  authorized  entails?"  Lord 
Braxfield.  —  "I  could  have 
wished  to  know  what  was  the  prac- 
tice. The  law,  as  now  modelled, 
stands  thus : — ^The  superior  is  en- 
titled to  a  renewal  of  investiture ; 
if  to  an  heir,  he  receives  a  dupli- 
cand  of  the  feu-duty;  if  to  a 
stranger,  he  receives  a  year's 
rent.  He  is  not  bound  to  receive 
a  stranger  without  payment  of  a 
year's  rent,  whether  the  settle- 
ment be  by  a  sale  or  by  a  gratui- 
tous disposition.  The  difiiculty 
in  this  case  is,  that  the  person  who 
demands  the  entry  is  also  heir  of 
investiture.     It  matters  not  whe- 


ther the  form  of  the  title  it 
lar  or  not.  Strip  the  deed 
stitution  to  strangers,  ai 
superior  might  be  obliged  t 
a  charter,  even  with  pro 
clauses,  &c.  The  super! 
not  suffer  by  the  line  of  su< 
being  continued.  The  he 
insert  die  whole  substitutioi 
is  allowed  to  do  that,  but  t 
tute  1685  does  not  hurt  t 
rest  of  the  superior;  on  t 
trary,  it  has  reserved  it. 
May  not  the  superior  thrc 
reservation?  If  he  does 
cannot  afterwards  claim, 
granting  of  the  first  charti 
enfranchisement  of  all  th< 
quent  disponees."     Lord 

DENT   DUNDAS. — "  HoW  ' 

vassal  be  obliged  to  pay 
event  which  may  never  I 
Suppose  that  an  entail  she 
prohibit  to  sell,  then  the  c 
tion  ought  to  be  less.  £ 
rule  are  we  to  walk  ?  Thi 
Parliament  1685  excepts 
ties,  but  that  can  only  be 
stood  of  casualties  actual! 
ing.  K  the  decision  of  L 
of  Carnwath,  pronounce 
great  unanimity,  did  not  : 
the  wav,  I  should  think 
reasonable  that,  whenever 
is  cut,  the  casualty  should  I 
Lord  Covington. — "  It 
be  hard  to  anticipate  the 
a  future  superior  by  decr« 
benefit  now,  and  to  bun 
present  heir  with  what  a 
disponee  should  pay.  I 
think  that  the  single  deci 
the  case  of  Carnwath  is  si 
to  establish  the  law."^  Loi 
tice-Clerk   Miller.—*' 
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perfectly  clear  that  the  saperior  is 
not  entitled  to  exact  from  the  pre- 
sent heir."  Lord  Gardenstox. 
— "  The  decision  of  Camwath,  if 
held  as  law,  gives  great  ground  for 
the  present  demand  ;  for  the  snpe- 
rior  demands  from  the  heir  a 
year's  rent,  because,  by  gi^'ing  the 
charter,  he  exempts  the  future 
disponees."  —  HaiUs'  Decinont, 
vol.  ii.,  p.  760. 

3.  Mr.  Elfbinston,  from  whose 
MS.  notes  the  Opinions  given  in 
tlic  text  are  taken,  also  adds, — 
"The  Interlocutor  was  acquiesced 
in.  The  process  was  laid  before 
me  to  draw  a  reclaiming  petition, 
but  upon  comparing  the  tailzie 
with  tlie  former  investiture,  it 
appeared  that  the  heirs  of  tailzie 
were  precisely  the  same  with  the 
heirs  of  the  former  investiture 
prior  to  the  tailzie,  and  that  the 
tailzie  carried  the  destination  no 
farther  than  the  heirs  of  the  former 
investiture  in  1743,  and  after 
going  through  them,  it  became  a 
fee-simple  freed  from  the  entail, 
and  though  this  circumstance  had 
been  overlooked  by  the  other 
party,  it  was  thought  to  remove 
in  this  case  great  part  of  the  foun- 
dation of  the  pursuer's  plea,  and 
theretbre  there  was  no  reclaiming 
petition  presented." — MS.  Notes 
Elphimlon  »  Session  Papers, 

4.  It  is  believed  to  he  generally 
understood  in  practice,  that  where 


a  father  passes  over  his  eldest  son 
and  conveys  to  a  younger  son, 
the  latter  is  bound  to  pay  com- 
position for  his  entry  the  same 
as  a  singular  successor.  This 
practice  may  be  considered  as  well 
founded  in  the  case  of  a  general 
investiture  to  heirs  whatsoever; 
for  a  superior  cannot  he  supposed 
to  enfranchise  every  one  who  can 
show  himself  to  be  related  to  the 
first  vassal,  however  remote  In 
degree,  hut  if  the  investiture  were 
a  tailzied  one,  limited  either  spe- 
cifically to  A,  whom  failing,  to 
his  eldest  son,  and  the  heirs-male 
of  his  body,  whom  failing,  to  his 
second  son,  and  the  remaining 
sons  in  their  order,  and  the  heirs- 
male  of  their  bodies  respectively 
and  successively ;  or  limited  gene- 
rally to  A  and  the  heirs-male  of 
his  body.  In  such  a  case,  if  A 
should  pass  over  his  eldest  son, 
and  settle  his  property  on  his 
second  son,  would  the  second  son 
be  entitled  to  an  entry  as  an  heir 
of  the  investiture,  or  would  he  be 
obliged  to  enter  as  a  singular  suc- 
cessort  It  might  be  argued  that 
the  superior  would  be  held,  in 
granting  the  original  investiture, 
to  have  consented  to  receive  all 
the  parties  named  or  designed  in 
it  as  heirs  of  the  investiture.  The 
point  now  raised,  however,  has 
never  been  decided,  and  relates  en- 
tirely to  mortis  causa  settlements. 
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PERSONAL  RIGHTS  TO  LAND. 


SECTION  I. 

ASSIGNATION. 

An  Assignation  to  a  Personal  Right  to  Land  does  not  divest  the  Cei^ 
until  it  is  followed  by  Infeftvient  in  the  person  of  the  Assignee, 

BELL  V,  GARTSHORE. 

July  16, 1787.  A  TENEMENT  in  Kelso  belonged  to  William  Chatto,  senior. 
Nabbativb.  It  ^^  purchased  at  a  judicial  sale  by  Alexander  Oliphant,  but 
no  infeftment  followed  upon  the  decree  of  sale.  In  1 730  011- 
phant  conveyed  the  tenement  and  the  decree  of  sale  to  William 
Chatto  the  younger.  This  disposition  contained  a  precept  of 
sasine,  on  which  Chatto  the  younger  was  infeft.  lu  1 732  he 
granted  to  Bell  an  heritable  bond  of  relief  with  a  precept  of 
sasine,  on  which  Bell  was  infeft.  In  1734,  Gartshoi-e  being* 
creditor  of  Chatto  the  younger,  adjudged  the  tenements  from 
him,  and  also  the  decree  of  sale.  A  process  of  maills  and 
duties  was  then  instituted  by  Gartshore  in  the  inferior  Court, 
which  was  advocated  by  Bell  to  the  supreme  Court  In  the 
interval  between  the  raising  the  action  in  the  inferior  Court 
and  the  advocation  being  brought  into  the  supreme  Court* 
Gartshore  charged  the  superior,  and  having  obtained  from  km* 
a  charter  was  infeft  upon  it. 
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Pleaded  for  Bell. — A  personal  right  being  conveyed  ab-       Bkll 
solutely,  denudes  the  grantor.     The  conveyance  of  such  a  right  Gaktshorb. 
fully  states  the  right  of  the  author  in  the  person  of  the  dis-       1737. 
ponce,  and  denudes  him  in  the  same  manner  as  if  it  had  never  Aboumemt  fo* 
been  in  him,  and  that,  too,  by  simple  assignation  without  inti- 
mation, for  such  right  being  jus  ad  rem  the  lands  are  properly 
the  debtor^s.     A  subsequent  adjudication  of  the  lands,  therefore, 
could  carry  nothing.     No  feudal  right  being  established  in  the 
cedent's  person,  nothing  remains  with  him  which   after  such 
assignment  can  be  affected  by  any  other. 

This  being  the  case,  it  follows  of  course  that  where  a  person 
having  only  a  personal  right  to  lands  makes  a  qualified  con- 
veyance for  warrandice,  relief,  or  any  other  purpose,  he  is  in 
tantum  denuded.     The  rule  is.  Quod  juris  in  toto  idem  in  parte. 

It  is  admitted  that  when  one  is  infeft,  the  first  disposition  or 
adjudication  without  infeftment,  as  it  does  not  denude  him,  so 
it  can  give  no  preferable  right.  A  second  disponee  or  adjudger, 
therefore,  completing  his  title,  as  he  is  prior  tempore  will  be 
potior  jure.  But  upon  the  same  principle,  when  the  common 
author  has  only  a  personal  right,  as  he  can  by  a  personal  right 
be  denuded,  the  first  disponee  or  adjudger,  as  he  is  prior  tem- 
pore, so  he  is  potior  jure. 

In  the  transference  of  rights  there  is  no  principle  more  plain 
and  equitable  than  that  Nemo  plus  juris  tribuit  quam  ipse  habet. 
The  assignee,  therefore,  debet  viijure  auctoris.  This  holds  with 
regard  both  to  real  and  personal  rights. 

If  therefore  a  party  uninfeft  conveys  his  right,  he  is  denuded 
entirely  of  his  jus  ad  rem,  which  was  all  he  had.  If  he  grant 
a  second  disposition,  as  nothing  remains  with  him,  the  receiver 
can  take  nothing.  The  case  is  different  where  a  party  is  infeft 
and  so  has  B.jus  in  re.  A  second  disponee,  who  first  completes 
his  right  by  infeftment,  will  be  preferred  to  the  first  disponee. 

The  right  which  was  in  Chatto  the  yoimger,  the  common 
debtor  being  only  personal,  he  was  entirely  denuded  of  that 
personal  right  by  the  heritable  bond  and  assignation  to  the  maills 
and  duties,  and  being  so  denuded,  the  after  adjudication  at  the 
instance  of  Gartshore  could  carry  nothing,  although  in  personal 
rights,  such  as  obligations  for  sums  of  money,  the  assignation 
first  intimated  to  the  debtor  will  be  preferred,  although  posterior. 
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Bell       It  is  not  because  the  creditor  was  not  denuded  of  the  first  as- 
Gabts'hobb.  signation,  but  because  the  bond  assigned  being  B,jvis  incorporok 

1737  obliging  the  debtor  to  pay  sums  of  money,  the  intimation  inter- 
pelled  him  to  pay  to  the  original  creditor  and  to  none  other  but 
to  the  assignee  intimating.  But  in  personal  rights  to  lands 
there  is  properly  no  debtor.  These  are  subjects  transmissible 
by  conveyance  of  the  title  which  was  in  the  disponer,  whereby  he 
is  fully  denuded  and  the  disponee  as  fully  vested  afi  his  autbor 
was,  and  consequently  a  conveyance  from  the  author  after  he 
was  denuded,  whether  voluntary  or  judicial^  could  carry  no- 
thing. Neither  does  this  doctrine  tend  to  unhinge  the  securities 
arising  from  the  records,  as  Gartshore  did  not  contract  upon  the 
faith  of  them,  his  author  not  being  infeft ;  and  any  person  who 
might  purchase  from  him  must  see  from  the  records  that  his 
immediate  author  not  being  infeft  the  personal  right  that  was 
in  him  might  have  been  quaUfied  or  alienated  by  a  personal  deed. 

Abgumeitfob  Pleaded  for  Gartshore. — Oliphant  the  purchaser  having 
never  procured  a  charter  from  the  superior,  and  been  infeft  in  the 
tenement  in  question,  the  right  he  had  to  the  tenement  remained 
lame  and  incomplete,  and  so  he  could  not  possibly  grant  a  precept 
of  sasine.  Chatto's  infeftment,  therefore,  which  proceeded  upoa 
that  precept,  as  flowing  from  a  person  who  had  no  power  to  grant 
it,  was  inept  and  invaUd,  and  could  transmit  no  right  whatever. 
In  the  transmission  of  heritable  subjects,  the  deed  of  transmis- 
sion, with  all  its  requisites,  must  be  completed.  According  to  the 
maxim,  Nihil  agitur  si  quid  agendum  super  est.  Bell  having  failed 
to  obtain  from  Chatto  an  assignation  of  Oliphant's  dispositioo, 
upon  which  he  might  have  procured  a  charter  from  the  superior, 
and  taken  infeftment  upon  it.  Having  failed  to  do  this,  his 
right  remains  incomplete.  Gartshore  having  obtained  infeft- 
ment, the  fee  is  transferred,  and  he  only  is  entitled  to  the 
maills  and  duties.  Consent  alone  does  not  transfer  propertj- 
Delivery  is  a  necessary  solemnity.  Actual  delivery  in  the  case 
of  a  moveable  subject,  and  symboUcal  delivery  where  the  sub- 
ject is  immovable.  The  essentials  of  a  disposition  of  kodi 
with  procuratory  and  precept,  resolve  into  these,  firsts  the 
grantor's  consent  in  favour  of  the  disponee ;  and  secandy  a  miSr 
date  or  order  to  make  delivery  to  the  disponee.     Before  sasine 
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;  taken,  which  is  the  symbolical  delivery,  the  disponee  has  no 

ght  in  the  subject.     The  grantor  remains  still  proprietor.    All 

lat  the  disponee  has  is  the  proprietor  s  consent,  which  indeed      ItstT 

;  still  necessary  towards  the  transference  of  the  property,  but 

establishes  no  right,  and  has  no  eflFect  unless  followed  by  in- 

^ftment. 
In  this  matter  the  conveyance  of  real  rights  goes  hand  in  hand 

rith  the  conveyance  of  personal  rights.  An  assignation  of  a 
lond  does  not  denude  the  cedent  until  the  assignation  be  inti- 
nated.  What  sasine  is  in  the  transmission  of  real  rights  inti- 
Quation  is  in  the  transmission  of  personal  rights.  In  neither  does 
a  simple  conveyance  denude  the  grantee,  unless  it  be  followed 
out  by  infeftment  in  the  one,  or  by  intimation  in  the  other. 

It  is  a  mistake  to  say  that  young  Chatto  was  absolutely 
denuded  of  the  right  that  was  in  him,  for  notwithstanding  the 
heritable  bond  granted  to  Bell,  he  could  have  validly  resigned, 
or,  which  was  the  same  thing,  he  could  have  obtained  infeftment 
in  his  own  person,  from  the  superior,  upon  the  decree  of  sale. 
And  this,  instead  of  being  prejudicial  to  the  prior  right  granted 
to  Bell,  would  have  been  of  advantage  to  him,  inasmuch  as  it 
woald  have  accresced  to  his  infeftment  upon  the  heritable  bond, 
which  before  was  good  for  nothing.  But  this  not  being  done, 
it  shows  that  something  still  remained  with  young  Chatto, 
ttunely,  not  only  a  power  and  faculty,  but  a  solid  substantial 
right,  which,  by  the  intervention  of  the  superior,  would  be  ren- 
dered complete  and  indefeasible.  This  is  the  right  which  Gart- 
Aore  adjudged  and  completed,  and,  consequently,  he  must  be 
preferable  to  the  dominium,  or  real  right  in  the  lands. 
"  The  Lords  preferred  William  Bell."  ^^Ircon^''' 

On  a  reclaiming  petition  by  Gartshore,  "  The  Lords  Altered  g^J^J^'  ]lf^;^ 
hsir  former  interlocutor,  and  preferred  Gartshore.'' 


Second  Interlo- 
cutor of  Court, 
June  21,  1787. 


On  a  reclaiming  petition  by  Bell,  "  The  Lords  Adhered  as  to  Jud«mknt.^ 
she  general  point,  but  remitted  to  the  Lord  Ordinary  to  hear 
psrties  on  the  specialties  that  Gartshore  obtained  his  charter 
^^Budente  processus  and  that  it  was  not  a  charter  of  sale,  but  of 
Adjudication."' 

Lord  Eaimes,  in  his  Decisions,  observes, — "  The  Court  in  this  ^^^T(^  ^^  . 

'  '^  '  ^  markaoie  Deci- 

le abstracting  from  all  specialties,  pronounced  an  interlo-  "ons,  yoI.  u.  p. 

16. 
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cutor  in  favour  of  the  persopal  right,  led  by  the  weight  of  the 
former  decisions.  But  upon  a  reclaiming  petition,  with  answers, 
a  hearing  in  presence,  and  informations,  they  *  Preferred  Gart- 
shore's  real  right,  and  refused  a  petition  against  this  interlocu- 
tor without  answers.'" 

Lord  Elchies,  in  his  Decisions,  observes, — "  The  Lords  pre- 
ferred William  Bell,  whose  right  they  found  carried  the  personal 
right  that  was  in  the  common  author. — July  2, 1 736.  This  case, 
which  was  first  determined  in  July  last,  was  also  of  that  im- 
portance, that  the  Lords,  after  hearing  it  in  their  presence,  and 
getting  informations,  delayed  it  till  this  day,  21st  June  1737, 
when  they  altered  their  former  interlocutor  preferring  Black- 
woodhouse,  as  having  first  denuded  young  Chatto,  who  had  but 
a  personal  right,  and  preferring  Gartshore,  as  having  the  first 
real  right,  me  et  quibusdam  aliis  renitentibus.  Arniston  owned 
that  he  had  several  times  changed  his  opinion  on  this  question, 
even  during  the  dependence  of  this  process,  but  now  he  was  of 
the  opinion  of  the  last  interlocutor,  and  we  both  thought  that, 
notwithstanding  that  opinion,  if  one  having  a  personal  right 
should  assign  it,  and  thereafter  be  infeft,  and  then  grant  a  second 
disposition,  and  infeft  that  second  disponee,  he  would  be  pre- 
ferred to  the  first ;  but  he  said  that  if  that  second  disponee 
should  first  acquire  his  disposition,  and  then  infeft  his  author, 
the  first  disposition  would  be  preferred  ;  but  I  doubted  of  this 
last,  because  infefting  the  author  vested  the  property  in  him, 
whereas  he  could  not  be  denuded  by  the  personal  disposition; 
but  in  this  case  the  author's  infeftment  would  have  accresced 
to  Blackwoodliouse,  since  both  he  and  Chatto  were  infeft,  brt 
erroneously. — 15th  July  1737.  The  Lords  adhered  as  to  the 
general  point,  but  remitted  to  the  Ordinary  to  hear  parties  on 
the  specialties,  particularly  that  Gartshore  obtained  his  chartff 
pendente  processu ;  secondly.  That  it  was  not  a  charter  of  sale, 
but  of  adjudication.^' 

On  the  Session  Papers  Lord  Kilkerran  writes, — " First,lhx^ 
ever  held  it  as  a  point,  that  he  who  first  completes  the  real  right 
or  in  other  words,  he  who  first  denudes  the  person  last  infefc 
has  the  preferable  right  to  the  lands  ;  and  herein  lies  the  mistat<> 
of  the  advocates  for  Bell,  that  they  still  speak  of  denuding  » 
the  personal  right,  when  truly  that  is  not  the  question.    F^ 
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the  personal  right  is  not  the  subject  of  competition  ;  it  is  the       Bkll 
real  right  to  the  lands.     What  else  is  the  personal  right  but  an   gartbhorc 
obligation  on  the  person  last  infeft,  and  a  power  given  to  the       1737. 
disponee  to  denude  the  granter  by  a  procuratory  or  precept ; 
and  the  only  question  is,  who  denudes  him  first  ?   not  who  gets 
the  first  transmission  of  that  power  1 

"  Second^  I  have  ever  held  this  as  another  principle,  that  where 
I  purchase  a  right  transmissible  by  infeftment,  the  moment  I 
infeft  myself,  I  am  as  safe  from  all  challenge  from  any  antece- 
dent personal  right  as  if  I  had  first  infeft  my  author,  upon  pur- 
chasing fi-om  him,  and  infeft  myself  thereafter ;  and  what  sense 
can  there  be  in  the  contrary  doctrine  ?  It  is  admitted,  that  if  one 
have  a  disposition,  with  procuratory  or  precept,  when  I  intend 
to  purchase  from  him,  I,  before  he  grant  me  a  right,  take  care 
that  he  be  infeft,  though  but  an  hour  before  my  purchase,  then 
I  am  safe  from  any  antecedent  personal  deed  of  his ;  but  if  I 
take  disposition  from  him,  without  infefting  him,  though  next 
hour  I  should  infeft  myself,  his  anterior  personal  deed  will  affect 
me.  What  sense  can  there  be  in  that  ?  As  there  is  no  good 
sense  in  the  distinction,  whether  the  purchaser  from  one  having 
personal  right  first  infefls  his  author,  or  infefts  himself  after  his 
purchase,  as  it  is  admitted  he  is  secure,  by  first  infefling  his 
author,  that  of  itself  is  a  demonstration  that  the  author  was 
not  denuded  by  his  former  personal  conveyance  ;  for  how  could 
he  be  infeft  on  the  precept,  or  resign  on  the  procuratory,  had 
he  been  before  denuded  ?  but  do  what  he  can,  is  it  not  a  con- 
sequence that  he  can  empower  a  second  assignee  to  do  the  same 
thing  ? 

"  Third,  Suppose  the  second  assignee  to  the  personal  right 
infefls  and  conveys,  that  purchaser  is  safe  ex  concessis.  But  upon 
what  foundation  can  that  be  true,  if  his  author  derived  his  right 
a  non  habente  f  It  is  no  answer  that  the  purchaser  from  one 
infeft  is  safe  because  he  purchases  upon  the  faith  of  the  records ; 
for  I  know  no  Statute  that  provides  that  a  purchaser  on  the 
faith  of  the  records  is  safe :  no  law  has  said  so.  Certain  deeds 
are  not  effectual  against  purchasers,  if  not  recorded.  But  if  any 
deed  be  of  its  nature  effectual,  which  the  law  has  not  required 
to  be  recorded,  it  will  remain  effectual,  and  be  a  gap  in  our 
security  from  the  records :  so  I  take  the  consequence  of  the 
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doctrine  to  be  unavoidable,  that  the  purchaser  from  the  second 
assignee  infeft  cannot  be  safe,  and  consequently  our  records  are 
no  longer  a  security.  The  distinction  that  is  put  between  pa^ 
chasing  from  one  infeft,  and  from  one  not  infeft,  resolves  just 
in  this,  that  we  will  stop  short,  and  not  contradict  the  principles 
of  law,  in  that  case  also,  when  disposition  is  from  one  infeft; 
for  in  reality  there  is  nothing  in  the  distinction. 

"  Fourth,  A  plain  circle  is  the  consequence  of  this  denuding 
doctrine  ;  for  should  the  second  assignee  of  the  personal  right, 
infefting,  be  postponed  to  the  first  assignee,  yet  he  will  be  pre- 
ferable to  a  second  assignee  from  the  common  author ;  yet  i 
second  assignee  from  the  common  author,  first  infefting,  will  be 
preferable  to  the  first  assignee  of  the  personal  right. 

"  Fifth,  I  take  the  reason  why,  in  personal  rights,  the  fin* 
intimation  prefers,  to  be,  because  it  makes  the  first  complete 
right,  and  that  infeftment  in  real  rights  is  just  what  intimatioe 
is  in  personal  rights. 

"  As  to  the  decisions,  no  argument  from  them  for  two  reasons: 
First,  Not  to  be  followed  if  they  have  fatal  consequences  whick 
cannot  be  prevented.  This  is  not  like  the  case,  determining  i 
disputed  point,  whereby  one  may  regulate  the  pleas  in  tins 
coming,  for  the  inconvenience  cannot  be  avoided. 

"  Second,  So  far  as  the  decisions  are  in  the  case  of  adjudio- 
tions,  they  do  not  meet,  for  an  adjudication  makes  the  subject 
litigious. 

"  Third,  As  many  decisions  the  other  way,  at  least,  that  back 
bonds  granted  by  one  having  a  personal  right,  do  not  afiect  his 
singular  successor  infefting  before  the  competition,  Knockdolitt 
V.  Margaret  Ferguson  ;  and  the  principle  is  the  same.'" 


1.  It  is  to  Lord  Kilkerran 
that  the  law  is  indebted  for  the 
rule  established  by  the  judgment 
in  the  case  of  Bell  r.  Gartshore. 
The  first  interlocutor  of  the  Court 
having  been  in  favour  of  Bell, 
Gartshore   reclaimed    against    it, 


and  it  appears  that  his  petition 
would  have  been  refused  by  the 
Court,  had  it  not  been  for  Lord 
Kilkerran,  who  moved  for  a  he•^ 
ing.  On  Gartshore's  petition  bis 
Lordship  writes, — "  When  the  bill 
and  answers  came  to  be  diicassed, 


A88IONATI01T. 


417 


1  for  a  hearing,  and  with 
iiScaltj  it  vsa  complied 
hidi  makes  me  donbt  of 
es9  of  it.  I  think  the  prac- 
iresent  quite  erroneous." — 
oUs,    Kilierran'a    Sestion 

le  practice  Teferred  to  by 
jlkerran  is  evidenced  by 
of  Rule  v.  Pubdie,  Dec. 
;  that  of  Ebskine  v.  Ha- 
,Dec.  19,  1710;  and  that 
:laih  v.  Sinclair,  Nov. 
13.  Prior  to  these  cases 
Jbown  e.  Smith  occurred, 
s  reported  by  Lord  Stair, 
6,  1676,  and  in  it  the 
it  was  in  accordance  with 
inounced  in  Bell  v.  Ijart- 
In  the  case  of  Brown  ti. 
he  Court  found,  "That  an 
ion  to  an  incomplete  real 
lough  it  had  been  directly 
id  intimate,  had  no  effect 
a  singular  successor  com- 
his  right  by  inleftment." 
case  a  party  having  a 
1  right  to  lands,  granted 
^ent  of  annualrent,  and 
er  conveyed  the  lands  to 
party  in  fee,  assigning  to 
personal  disposition  in  his 
rour,  upon  which  the  as- 
ras  infeft.  In  a  competi- 
neen  the  annualrenter  and 
chaser,  the  annualrenter 
.V — That  his  author  s  dis- 
being  persona],  was  trans- 
by  assignation,  and  that 
ititution  of  the  annualrent 
d  an  assignation,  and  that 
istered  infeftment  of  an- 
t  was  equivalent  to  intima- 

the  case  of  Rule  v.  Pu«~ 


DIE,  Dec.  8, 1710,  a  party  convey- 
ed a  honse  to  James  Bobson,  with 
a  procnratory  of  resignation.  He, 
withont  taking  infeftment  in  it, 
disponed  it  to  John  Robson,  with 
a  procnratory  of  resignation  and 
precept  of  sasine.  John  Robson 
then  took  inleftment  on  the  pre- 
cept, and  conveyed  the  property 
to  Andrew  Purdie.  John  Rule,  a 
creditor  of  James  Robson,  adjudg- 
ed the  disposition  in  his  favour, 
and  on  this  title  a  son  of  the  ad- 
judger  was  infeft  on  the  procura- 
tory  contained  in  that  disposition. 
On  this  title  he  raised  an  action  of 
maills  and  duties,  and  Purdie  ap- 
peared as  a  defender.  The  ques- 
tion raised  between  the  parties 
was,  ^Vhether,  after  the  disposition 
of  the  personal  right  by  James 
Robson,  there  remained  in  his  per- 
son any  title  to  the  subject  which 
could  be  carried  by  Rule's  adjudi- 
cation! The  Court  found,  "That 
James  Robson  having  only  a  per- 
sonal right  by  disposition,  without 
infeftment,  the  disposition  made 
by  him  to  John  Robson,  Andrew 
Purdie's  author,  did  fully  denude 
htm  without  necessity  of  intima- 
tion, so  that  the  subject  could  not 
thereafter  be  adjudged  from  him." 
4.  The  judgment  in  the  case  of 
Ekskjxe  v.  Hamilton,  Dec.  19, 
1710,  is  directly  contrarj'  to  that 
pronounced  in  Brown  v.  Smith, 
for  it  was  then  found  that,  where 
a  party  who  had  acquiced  right  to 
an  apprising  without  taking  infeft- 
ment, and  had  granted  an  in- 
feftment of  annualrent  out  of  the 
lands,  and  afterwards  disponed  the 
lands  to  anotJier  party,  the  annual- 
renter  was  entitled  to  be  preferred. 
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The  case  of  Sinclair  v.  Sinclair^ 
Nov.  20,  1733,  is  thus  given  by 
Lord  Kaimes  in  his  Dictionary,— 
^^  A  naked  disposition  of  lands  was 
found  to  denude  the  granter  futi' 
ditusj  who  had  no  more  tiimself 
than  a  disposition  with  procuratory 
and  precept,  so  that  nothing  re- 
mained him  thereafter  to  be  car- 
ried by  a  legal  or  voluntary  con- 
veyance, upon  which  footing  the 


disponee  was  preferred  to  a  poste- 
rior appriser,  whose  apprising  was 
led  against  the  common  aathor, 
though  the  appriser  had  gone  od 
to  complete  his  right  by  obtaining 
infeftment  upon  the  procnratoj 
contained  in  his  debtor^s  dispoii- 
tion.  The  principle  established 
in  Bell  i;.  Gartshore  has  bees 
rigidly  observed  ever  since.** 


Nabkahvi. 


A  Precept  to  infeft  absolutely  may  be  assigned /or  the  purpose  of 

taking  Infeftment  in  Security. 

I.— MITCHELL  V.  ADAM. 

July  17, 1767.      Ik  1754  Robert  Watt  acquired  right  to  a  tenement  in  4« 
neighbourhood  of  the  town  of  Brechin,  by  a  disposition  from  ki» 
father,  containing  a  precept  of  sasine  and  procuratory  of  resig-  | 
nation.     In  1757,  without  having  made  up  a  title,  he  granted 
an  heritable  bond  in  favour  of  John  Mitchell,  and  assigned  to 
him  the  unexecuted  precept  of  sasine  contained  in  his  fathert 
disposition.     Upon  this  precept  Mitchell  was  infeft.     In  1763 
he  granted  Mitchell  a  second  heritable  bond,  and  again  assigned 
him  the  precept  of  sasine  in  his  father's  disposition,  upon  vhicfc 
Mitchell  was  again  infeft.      In  1763  Mitchell  adjudged  th» 
tenement,  and  also  the  disposition  containing  the  precept  rf 
sasine  and  procuratory  of  resignation.     Having  extracted  to  - 
decree  of  adjudication,  he  raised  an  action  of  maills  and  duties 
and  on  obtaining  decree  in  that  action,  he  entered  into  foaf^  ; 
sion.     The  tenants  raised  a  process  of  multiplepoinding  regtfd*  3 
ing  the  rents.     In  this  process  Mitchell  compeared,  and  clainjed  . 
a  preference  to  the  rents  in  medio.     David  Adam  likcwi»  { 
compeared  and  objected  to  the  preference  claimed  by  Mtdm 
on  the  ground  that  there  was  no  warrant  in  the  precept  fe 
taking  infeftment  in  an  annualrent,  and  that  therefore  the  in* 
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mcnt  was  null,  as  the  notary  had  used  the  symbol  of  a    Mituuell 
iny  money.  Adam. 

17G7. 

Pleaded  fob  Mitchell. — The  notary  did  nothing  improper  Aegumemt  fob 
giving  the  symbol  of  a  penny  money  as  well  as  the  earth 
d  stone.  The  radical  right  was  contained  in  the  precept  of 
jine.  The  precept  was  full  in  all  its  parts.  It  was  for  the 
irpose  of  an  annualrent  that  the  precept  was  assigned.  The 
signation  explains  in  what  manner  the  infeftment  was  to  be 
ven,  and  the  notary  could  follow  no  other  rule  than  that 
bich  he  had  adopted.  The  concluding  words  of  the  precept 
lYe  sufficient  authority  to  the  notary,  namely,  "  delivering  to 
m  or  them,  or  his  or  their  sure  attorney  or  attornies,  in  his 
'  their  name,  bearers  thereof  of  earth  and  stone  of  the  ground 
'  the  said  lands,  and  use  all  other  symbols  and  solemnities  in 
e  like  cases  required  of  you."  It  cannot  be  disputed  that  a 
•ecept  of  sasine  may  be  totally  assigned.  The  objection  is 
at  there  cannot  be  a  partial  assignation  of  it.  There  is,  how- 
ler, no  solid  principle  upon  which  tliis  distinction  can  be  es- 
kblifihed,  Majori  inest  minus.  If  it  be  law  that  a  precept  of 
me  can  be  assigned  at  all,  it  may  be  assigned  under  such 
ttlifications  as  the  cedent  is  pleased  to  adject.  It  may  be 
ngned  to  a  partial  effect  He  may  assign  a  part  and  retain 
part  just  as  much  as  a  proprietor  can  sell  one  share  of  his 
itate  and  retain  another. 

Pleaded  fob   Adam. — An  heritable  bond  consists   of  an  Argumemt  fok 

Adam 

digement  to  pay,  and  for  security  of  that  payment  and  obli- 
ition,  to  infeft  in  an  annualrent  payable  out  of  the  lands  with 
precept  of  sasine.  This  precept  can  be  attended  with  proper 
Beet  only  when  the  party  is  in  a  capacity  to  grant  it,  but 
ihere  he  has  no  real  right  himself,  that  part  of  the  security 
oes  for  nothing.  The  common  debtor  did  not  infeft  himself 
efore  granting  the  right  of  annualrent,  so  as  to  secure  his  cre- 
itor,  but  assigned  to  him  the  unexecuted  precept  of  sasine 
wtained  in  his  father's  disposition.  But  what  was  the  import 
r  that  precept  1  It  was  a  warrant  for  taking  infeftment  in  the 
roperty  of  the  subject  itself  and  delivery  of  earth  and  stone. 
;  contained  no  warrant  for  constituting  a  right  of  annualrent. 
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MiTCHiLL  Supposing  the  two  heritable  bonds  granted  to  Mitchell  to  be 
Adam.  good,  yet  the  sasine  proceeding  upon  them  with  the  delivery 
1767^  of  a  penny  money  as  the  symbol  of  infeftment  of  annualrent, 
is  void  as  given  without  warrant  or  authority.  The  constitu- 
tion of  the  annualrent  cannot  be  considered  as  a  conveyance  of 
the  disposition  granted  by  the  common  debtor's  father  either 
total  or  partial.  Total  it  was  not,  because  the  right  of  annual- 
rent  is  not  equal  to  a  right  of  property.  Partial  it  was  not, 
because  the  common  debtor's  method  of  constituting  the  ri^t 
was  altogether  inhabile.  The  argument,  Majori  inest  mirua, 
cannot  apply,  but  the  brocard  is  applicable,  Fecit  quod  505 

POTUIT  ET  quod  NON  FECIT  POTUIT. 

Lord  Kennet,  Ordinary,  Sustained  the  objection  to  Mitchells 
infeftment. 

JuDOMBiT.  On  a  reclaiming  petition  by  Mitchell,  the  Lords  Altered  the 

Lord  Ordinary's  Interlocutor,  and  preferred  Mitchell. 
OFnnoRs.         Lord  Pitfour  observed, — "  As  Mitchell  was  infeft  on  Johns 

Hailes*  Deci-  _    ,  i  i  •  • 

BionB,  ToL  I     precept,  I  do  not  see  that  the  assignation  was  mept.     A  pro- 
^'  ^*  curatory  and  precept  may  be  assigned  qtuilificaie.     An  annual- 

rent  may  be  established  in  a  burgage  holding.  The  objection 
to  the  want  of  registration  is  only  competent  to  one  having  a 
prior  right.  A  hundred  heritable  bonds,  and  as  many  adjudi- 
cations, will  be  overturned  if  this  interlocutor  stand.  An  adju- 
dication is  no  more  than  a  right  in  security  for  payment.  If 
my  debtor  is  not  infeft,  I  must  take  his  author's  procuratoiy 
and  infeft  myself  on  it,  and  upon  that  obtain  charter  of 
resignation  from  the  superior.  The  next  creditor  will  do  the 
same  as  to  the  reversion,  so  that  the  precept  will  never  be 
exhausted." 

Lord  Kennet. — "  The  son  might  have  conveyed  either  the 
whole  or  a  part  of  the  precept ;  but  this  has  not  been  done. 
An  assignation  of  a  precept  will  not  do  for  establishing  an  in- 
feftment of  annualrent." 

Lord  Gardenston. — "  If  we  hold  that  it  is  not  in  the  power 
of  a  man,  having  a  personal  right,  to  grant  a  disposition  whidi 
may  be  made  real,  the  consequences  would  reach  far." 

Lord  Coalston. — *^  One  having  a  personal  right  may  denude 
himself  totally  or  qualificate.     If  so,  why  may  he  not  grant » 
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it  of  annualrent.     If  Robert  Watt  had  granted  a  disposition   Mitohul 
ecuritj,  and  infeftment  had  been  taken  on  the  precept,  it     adam. 
lid  have  been  good  ;  why  might  he  not  also  have  granted  an     "neTT 
ftment  of  annualrent  V 

tOSD  Barjarq. — "  A  disposition  in  security  is  diflferent  from 
Bposition  of  an  annualrent/' 

lORD  MoNBODDO. — "  A  right  to  a  precept  of  sasine  is  a  per- 
il right.  It  may  be  divided  like  a  real  right.  It  is  assigned 
ight  of  a  person  having  the  real  right.  The  example  of  an 
idication  is  in  point.  It  is  a  redeemable  right  in  security, 
the  operation  of  the  law,  as  much  as  an  infeftment  of  annual- 
t  is  a  redeemable  right  by  the  operation  of  the  party." 
iORD  President  Dundas  observed, — "  That  the  fact  had  been 
►erfectly  stated,  for  that  the  disposition  and  infeftment  bore 
;h  and  stone,  as  being  an  absolute  disposition  of  lands." 


II.— bonthronb  v.  bonthrone's  creditors. 

James  Bonthrone,  in  his  marriage-contract  in  1784,  con-  May29,  I8O6. 
ed  to  his  wife  an  annuity  of  £25,  "  to  be  uplifted  out  of  the  NAERAnvi. 
b  and  readiest  of  his  lands"  which  he  then  had  or  might 
reafter  acquire  right  to.  In  1786  he  obtained  by  feu-con- 
ct  a  piece  of  ground,  and  thereafter  assigned  to  his  wife  the 
Bxecuted  precept  contained  in  the  feu-contract  in  his  own 
our,  in  security  of  the  annuity  provided  to  her.  On  this 
Bcept  Mrs.  Bonthrone  was  infeft.  Mr.  Bonthrone's  affairs 
ving  afterwards  become  embarrassed,  he  executed  a  trust- 
sposition  in  favour  of  his  creditors.  The  subjects  having 
en  sold,  the  personal  creditors  of  Mr.  Bonthrone  objected  to 
rs.  Bonthrone's  claim  on  various  grounds.  One  of  the  objec- 
>ns  related  to  the  validity  of  her  infeftment. 

Pleaded  for  the  Personal  Creditors. — The  infeftment  in  argument  for 
estion  IS  m  itseli  funduus  null  and  inept.     It  is  discontorm  to  ditors. 
)  precept  on  which  it  was  made  to  proceed,  and  it  imports  a 
ht  of  quite  a  different  kind  from  that  which  the  precept  was 
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BowtHBONK    intended  to  constitute.      The  precept  in  the  feu-contract  in 
iioNTH*RON«*8  favour  of  Mr.  Bonthrone  was  intended  to  vest  in  him  or  his 
.RRDiTOBs.    j^ggigj^^'gg  g^jj  absolute  fee  of  property,  but  the  infeftment  ex- 
1805.        pgjg  upon  it  imports  a  mere  burden  or  encumbrance  on  the 
subject  conveyed.    The  two  rights  arc  entirely  different    They 
have  quite  different  effects  given  to  them  in  law,  and  they  re- 
quire different  warrants  or  precepts  of  sasine  appropriated  to 
the  distinct  natures  of  each.     The  superior  does  not  receive  the 
vassal  for  whom  he  stipulated  in  the  feu-contract.    The  vass&l 
contracted  for  was  a  vassal  in  the  fee  and  property,  upon  whose 
death  or  alienation  of  the  subject,  he  would  be  entitled  to  m 
double  of  the  feu-duty.     Instead  of  this  there  is  obtruded  upon 
him  a  mere  encumbrance,  whose  right  expires  with  herself,  anl 
on  whose  death  consequently  the  superior  can  be  entitled  to  n9 
casualty. 

Mr.  Bonthrone  ought  first  to  have  infeft  himself  on  the  pre- 
cept in  the  feu-contract,  and  then  to  have  granted  a  precept  so 
as  to  constitute  an  infeftment  in  a  way  which  would  have  had 
the  superior's  express  sanction.  But  without  the  superior's 
consent,  he  was  not  entitled  to  fritter  down  his  right,  or  alter 
the  nature  of  the  infeftment  which  the  superior  meant  to  create 
by  the  precept  he  granted.  The  case  of  Mitchel  v.  Adam, 
July  11,  1767,  is  directly  applicable  to  the  present  question. 

Argument  for      Pleaded  FOR  Mrs.  Bonthrone. — The  proccpt  of  sasinc  in  the 

AIRS.  Bom-  .  iiTi.ii  t        ' 

TUROKB.  feu-contract  was  to  give  and  deliver  hentable  state  and  sasme 

of  the  subjects  to  Mr.  Bonthrone,  his  heirs  and  assignees.    This 
precept  was  conveyed  along  with  the  subjects  themselves  bv 
Mr.  Bonthrone  to  his  wife  in  security  and  payment  of  her  pro- 
vision.   It  is  said,  that  although  an  absolute  sasine  was  wa^ 
ranted   by   the   precept,  a  qualified  one  was  not.     But  any 
infeftment  in  the  subjects  in  favour  of  Mr.  Bonthrone,  his  heirs 
or  assignees,  whether  it  be  redeemable  or  irredeemable,  whether 
an  absolute  right  of  property  or  only  a  security  for  a  debt,  is  an 
infeftment  in  terms  of  the  precept.    The  only  difference  between 
the  right  granted  to  Mr.  Bonthrone  and  that  granted  by  hi© 
is,  that  the  one  is  an  irredeemable  and  the  other  is  a  n^deeni- 
able  right.    It  is  still,  however,  an  infeftment  in  the  property, 
and  therefore  strictly  conform  to  the  precept  in  the  feu-cl^artcr. 
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The  only  authority  quoted  hy  the  objector  is  that  of  Mit- 
iliell  V.  Adam,  but  it  is  altogether  inapplicable  to  the  present  BoMTBBon^ 
ase.     The  infeftment  in  question  in  the  case  cited  was  an  in-    ^"°'™"" 
Teftment  of  annuaJrent,  and  the  precept  was  for  giving  infcfl-       18O6. 
ment  in  the  property.    An  annualrent  is  not  the  property.     It 
is  not  a  feu  of  lands,  but  of  an  annual  payment  out  of  lands. 
It  is  no  more  than  a  burden  or  servitude  affecting  the  feudal 
subject,  one  on  which  it  is  constituted.    The  precept  in  the 
case  founded  on  did  not  warrant  an  infeftment  of  annualrent. 
In  the  present  case  the  infeftment  is  in  the  fee  of  the  property. 
It  therefore  agrees  exactly  with  the  precept  ia  the  feu-contract. 

LoED  Abmadalx,  Ordinary,  "  Sustained  the  Objections  to  Mrs. 
Bonthrone's  claim  of  preference." 

Mrs.  Bonthrone  having  reclaimed,  the  Court  "  Altered  and  Jcnorai. 
sustained  her  claim."  **'    ' 

Lord  Arhad.\le  observed, — "  At  first  I  was  moved  with  the     Opuaom. 
objection  to  the  infeftment,  but  I  came  to  consider  what  length  ij„i^ii°i^il!iie's 
we  have  gone  in  allowing  infeftments  in  liferent,  for  freehold,  by  ^'^*'°"  p»p«"- 
Uaignation  of  an  unexecuted  precept  of  saline,  so  I  did  not  go 
on  that  ground." 

On  the  reclaiming  petition  for  Mrs.  Bonthrone  Lord  Pre-  sis.  Not«B,  sir 
siDEST  Campbeix   has  written, — "Competition  between    wife Scfsion'papcra'! 
md  creditors  of  a  bankrupt.     No  good  objection  to  the  form 
of  the  petitioner's  infeftment." 

Bai'on  Hume,  in  his  Decisions,  observes, — "  Little  passed  on  Baron  Humov 
the  Bench  with  respect  to  the  validity  of  Mrs.  Bonthroue's  sasinc.  p.™4i?  *' 
But  the  judgment  implies  a  decision  of  that  point  in  her  favour  ; 
for  her  sasine  was  the  sole  ground  of  the  claim  of  preference, 
indan  interlocutor  finding  that  it  was  an  inept  sasine,  would 
have  been  exclusive  of  all  the  other  points  of  debate,  and  have 
carfied  the  cause  in  favour  of  the  creditor.  On  this,  as  on 
some  other  occasions,  the  principle  of  strict  law  seems  to  have 
jiven  way  to  the  convenience  of  practice,  in  certain  sorts  of 
tmsiness,  and  especially  in  matters  of  freehold  qualification." 
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1.  In    the   Faculty   Collection 
the  case  of  Mitch£LL  v.  Adam 
is  thus    reported  : — "  An    infeft- 
ment  in  a  right    of   annualrent 
granted   by   a  person   not  infeft^ 
proceeding  upon  the  precept  con- 
tained in  a  disposition  of  the  pro^ 
perty  in  favour  of  the  granter  of 
the  annualrent,  was  found  inept. 
It  was  PLEADED — That  precepts 
may  be  assigned  in  whole  or  in 
part,  and  that  majori  inest  minus* 
But  the  answer  was  plain.  Though 
there  was  a  warrant  for  infeftment 
in  the  property,  and  which  might 
have  been  executed  as  to  a  part  of 
the  subject,  there  was  no  warrant 
for  an  infeftment  in   a  right  of 
annualrent."      The  first  part  of 
the  Faculty  Report  is  employed 
by  the  Editor  as  a  rubric  to  the 
report  of  the  Judges'  Opinions 
contained  in  Lord  Hailes'  Deci- 
sions.   It  appears,  however,  ttom, 
the  Opinions  themselves,  that  the 
Report  in  the  Faculty  is  erroneous, 
and  that  the  objection  to  the  in- 
feftment,  although   sustained  by 
the  Lord  Ordinary,  was  repelled 
by  the  Court.     The  judgment  is 
thus  given  by  Lord  Swinton  on 
his  Session  Papers, — "  The  Lords 
altered,  by  repelling  the  objection 
to   the   infeftment,   but   remitted 
the  cause  to  the  Lord  Ordinary 
to   consider  how   far   the   sasine 
was    properly    registrate   in    the 
Protical   Book,  seeing    that    the 
lands  held  feu  and  not  burgage ; 
and    upon    a    report     from     the 
town-clerk,    the   Lord   Ordinary 
sustained  the  registration  of  the 
sasine  as  sufficient,  against  which 
a  reclaiming  bill  was  offered,  but 
refused    without    an    answer." — 


MS.   Notesy   Lord  Swinton't  Ses- 
sion Papers. 

2.  In  the   case  of  Melvin  v. 
Dakebs,  June  17,  1843,  a  party 
infeft,  but  whose  infeftment  bid 
not  been  recorded,  granted  a  bond 
and  disposition   in  security  over 
his  property.    The  bond  contained 
a  precept  of  sasine  and  an  aaag- 
nation   to    the   title-deeds,  wnti) 
and  evidents  of  the  subjects,  tnd 
the  creditor  was  infeft  on  the  bond, 
and  his  infeftment  duly  recorded. 
The    creditor  having   afterwards 
discovered  that  his  debtor's  infeft- 
ment in  the  lands  had  not  been 
recorded,  he  required  the  trustees 
of  the  party  who  had  been  em- 
ployed as  agent  in  the  transaction 
to  remedy   the  omission.    These 
trustees  accordingly  paid  to  tbe 
creditor  the  sum  in  the  bond,  and 
obtained  fi'om   him  a  disposition 
and  assignation  of  the  bond  and 
disposition  in   security,   and  tbe 
subjects  thereby  conveyed.    The 
deed  also  contained  an  assignatko 
to  the  titleSj  writs,  and  securities 
of  the  subjects  conveyed.    Infeft" 
ment  was  then  taken  by  the  agenVs 
trustees  in  terms  of  the  bond  and 
disposition  in   security,    and  the 
disposition  and  assignation  thereof 
in  their  favour.     The  infeftment 
proceeded  upon    the   precept  on 
which  the  debtor  had  previouslj 
been  infeft;,  but  whose  infeftment 
had  not  been  recorded ;  the  pre- 
cept being  considered  as  still  on- 
executed.     In  a  competition  be- 
tween the  trustees  of  the  agent  io 
the  transaction  and  other  creditoi^ 
of  the  debtor,  the  latter  pleapkd 
—That  the  granter  of  the  bond 
and  disposition  in  security  havin/I 
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een  feudal  proprietor  of  the 
1,  could  not  validly  grant 
id  to  the  injuiy  of  his  other 
-3,  and  that  the  instrument 
0  in  favour  of  the  trustees 

proceeded  upon  a  precept 
ed  in  an  absolute  and  irre- 
ile  disposition,  it  was  totally 
irm  to  its  warrant,  as  it 
at  inteflment  was  given  not 
ely  and  irredeemably  hut  in 
f.  The  trustees  pleaded 
,  although  the  granter  of  the 
nd  disposition  in  security 
t  feudal  proprietor  of  the 
iy  it  was  quite  competent 
n  to  convey  the  personal 
which  he  bad  to  these 
s,  in  security  of  the  sum 
ed  to  him,  and  that  the 
ent  in  question  was  com- 
y  taken,  inasmuch  as  an 
uted  precept  of  sasine  of 
'.y  might  be  assigned  by  the 
le  to  the  effect  of  warranting 
eftment  in  a  lesser  right, 
s  a  right  in  security  over 
ids.  Lord  Ccninghamb, 
iry,  repelled  the   objection 

infeftmcnt.  In  the  Note 
interlocutor  he  observed, — 
four  first  pleas  are  founded 


chiefly  on  the  ground  that  the 
title  of  Dakers,  the  granter  of  the 
heritable  security,  from  the  non- 
registration of  his  sa^e,  was 
personal,  and  that  such  a  party 
could  not  grant  a  valid  heritable 
security.  But  a  debtor  with  a 
personal  title  to  an  estate  may 
assign  qdauficate,  and  to  a 
limited  eflect  the  procuratories  and 
precept  to  which  he  has  right,  so 
as  to  enable  bis  creditors  or  diB- 
ponees  and  their  assignees  to  take 
infeftment  See  the  case  of  Mit- 
chell, which  is  correctly  reported 
by  Lord  Hailes,  and  inaccurately 
explained  in  the  Dictionary,  and 
also  the  later  case  of  Bonthrone  in 
1805,  reported  by  Baron  Hume." 
The  Court  adhered  to  the  inter- 
locutor of  the  Lord  Ordinary. 
LoBD  Justice-Clebe  Hope 
**  Referred  to  the  case  of  M'Donald 
and  M'Gregor's  Trustees,  March 
9,  1843,  as  bearing  upon  the 
point."  LoBD  Medwtv  observ- 
ed,— "  The  general  assignation 
of  title-deeds,  writs,  and  evidents 
conveys  everything.  The  question 
has  been  foreclosed  by  the  author- 
ities. The  case  of  Mitchell  leaves 
no  doubt  upon  the  qnesUon." 


sonal  title  to  lands  may  be  effectually  aangned  for  the  pui-pote 
/obtaining  Infeftment  under  the  fetters  of  a  strict  Entail, 


!.— LIYINQSTONB  p.  NAPIER. 


Jaub»  LiviNQaTONB  in  1690,  in  his  contract  of  marriage  Uu.  n,  ntts. 
Vlai-y  Countess  of  Callender,  disponed  his  lands  of  West-   NAmJurivK. 
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LiviHQOToini  quarter  to  the  Countess  in  liferent,  and  the  heirs  to  be  pro- 
Napiee.  created  between  thera  in  fee  ;  whom  failing,  to  the  Countess  in 
1766.  heritage  for  ever,  to  be  disponed  of  at  her  pleasure  at  her  death. 
The  contract  contained  no  procuratory  or  precept,  but  on  the 
death  of  Sir  James  Livingstone,  his  heir,  Lady  Newton,  granted 
a  disposition  of  the  lands  to  the  Countess,  containing  procurs^ 
tory  and  precept. 

In  1705  the  Countess,  without  being  infeft,  executed,  with 
the  consent  of  the  Earl  of  Findlater,  her  then  husband,  a  strict 
entail  of  the  said  lands,  in  favour  of  herself  and  "  James  Earl 
of  FindUter  her  husband,  and  the  longest  liver  of  them  two  in 
liferent  and  conjunct  fee,  and  for  the  said  Earl  for  liferent  use 
allenarly,  and  to  James  Livingstone,  third  son  to  Alexanckr 
Livingstone  of  Bedlermie,  and  to  the  heirs-male  to  be  lawfully 
procreated  of  his  body  ;  whom  failing,  to  such  person  or  per- 
sons as  the  said  Countess  should  nominate  and  appoint  by  a 
writing  under  her  hand  ;  and  failing  of  the  said  nomination,  to 
the  said  James  Livingstone,  his  own  nearest  lawful  heirs  and 
assignees  whomsoever.''  The  entail  was  in  the  form  of  a  pro- 
curatory of  resignation,  and  assigned  to  the  persons  called  to 
the  succession  "  the  haill  writs,  rights,  evidents,  and  securities 
thereof,  old  and  new,  and  that  after  our  decease,  with  power 
to  them  to  use  and  dispose  upon  at  their  pleasure."  The 
Countess  died  in  1706  without  issue.  James  Livingstone  then, 
without  expeding  a  general  service,  took  infeftment  on  the  un- 
executed precept  contained  in  the  disposition  granted  by  Lady 
Newton  to  the  Countess.  A  charter  of  confirmation  had  pre- 
viously been  obtained  from  the  Duchess  of  Hamilton  as  superior, 
confirming  the  disposition  in  favour  of  the  Countess,  and  also 
the  deed  of  entail  by  her  and  of  the  infeftment  to  be  taken 
thereon.  The  tailzie  was  judicially  produced  before  the  Court 
in  1719,  and  was  thereafter  duly  recorded  in  the  register  of 
tailzies. 

In  1 728  James  Livingstone  resigned  the  lands  in  the  hands 
of  the  superior  on  the  procuratory,  contained  in  the  disposition 
granted  to  the  Countess  of  Findlater  by  Lady  Newton,  and  ob- 
tained a  charter  which  did  not  contain  the  limitations  JUid 
prohibitions  of  the  entail.  On  this  charter  he  was  infeft,  and 
the  next  day  he  sold  the  lands  to  Mr.  Drummond,  who  imme- 
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iiately  expede  a  charter  of  resignation,  and  was  infeft  thereon,   liyihgotonk 
In  1 734  Mr.  Drummond  sold  the  lands  to  Lord  Napier.  Napier. 

In  1740  the  pursuer  being  the  next  heir  under  the  tailzie      —r 
executed  by  the  Countess  of  Findlater,  brought  an  action  of 
reduction  of  the  conveyances  in  favour  of  Mr.  Drummond  and 
Lord  Napier,  as  being  contrary  to  the  tailzie  on  record  by  which 
his  brother  stood  limited. 

Lord  Napier  first  took  objections  to  the  pursuer's  title,  but  interlocutor 
the  Court  "  Repelled  the  objections,  and  found  that  the  pursuer  [^qm  toVur^ 
had  a  sufficient  title  to  force  production  of  all  deeds  granted  by  JJ^^^*^  1757 
the  Countess  of  Findlater  or  James  Livingstone.^' 

The  cause  came  to  be  advised  on  the  merits  on  the  25th  interlocutor  on 
November  1761,  when  the  Court  pronounced  the  following  in-?hrcau8€s  ^ 
terlocutor : — " The  Lords  having  advised  the  state  of  the  pro- ^i^'edaiiroh* 
cess,  writs  produced,  with  the  informations  hinc  indey  they  find,  ^'62. 
Prima,  That  as  by  the  tailzie  of  the  lands  of  Westquarter,  ex- 
ecuted by  the  Countess  of  Callender,  James  Livingstone  was 
called  to  the  succession  of  the  said  lands,  as  heir-substitute  to 
the  Countess ;  and  as  the  Countess'  right  to  the  said  lands, 
being  a  disposition  firom  Helen  Livingstone  to  her,  remained  at 
W  death  personal  and  incomplete  ;  therefore,  that  a  general 
service  was  necessary  to  James  Livingstone,  in  order  to  carry 
the  unexecuted  procuratory  and  precept  in  said  disposition  : 
And  find  that  James  Livingstpne's  base  infeftment,  dated  1 2th 
November  1706,  and  charter  from  the  Duke  of  Hamilton's 
commissioners  in  the  year  1728,  and  infeftment  following 
thereon,  proceeding  without  said  general  service,  were  ineffec- 
tual, and  did  not  vest  the  property  of  the  lands  of  Westquarter 
m  him.  Secundo,  That  although  the  prohibitive,  irritant,  and 
>^lutive  clauses,  contained  in  the  Countess  of  Callender  s 
Wkieof  the  lands  of  Westquarter,  executed  in  the  year  1705, 
^ere  not  inserted  in  the  charter  of  said  lands  granted  to  James 
Livingstone  by  the  Duke  of  Hamilton's  commissioners  in  the 
year  1728,  nor  in  the  infeftment  following  thereon  ;  yet  as 
'fames  Livingstone's  only  title  to  these  lands  was  the  foresaid 
tailzie,  and  as  these  prohibitive,  irritant,  and  resolutive  clauses 
^ere  insert  in  his  base  infeftment  1 706,  and  the  tailzie  itself 
judicially  produced  before  this  Court,  and  by  their  authority 
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LnrwawoHi  recorded  in  the  register  of  tailzies  in  the  year  1719  ;  therefore 
Nafibr.  find,  that  Mr.  William  Drummond,  ivho  acquired  these  lands 
17C5.  from  James  Livingstone,  was  not  a  bona  fids  purchaser,  and 
that  he  did  not  contract  upon  the  faith  of  the  records-  Tertio, 
Repel  the  objections  stated  to  James  Livingstone's  sasine  1 706, 
viz..  That  the  designation  of  the  writer  of  the  Countess  of 
Callender's  tailzie,  as  taken  down  in  the  sasine,  is  different  from 
the  designation  as  contained  in  the  tailzie  itself ;  and  that  the 
name  of  the  procurator  to  whom  the  symbols  of  infeftment  are 
delivered,  is  different  from  the  name  of  the  procurator  who,  in 
the  other  parts  of  the  sasine,  is  marked  as  compearing  for 
James  Livingstone.  But  as  to  the  other  points  in  this  cause, 
supersede  the  consideration  thereof,  until  the  memorials  ordered 
by  another  interlocutor,  of  date  this  25th  day  of  November 
1761,  are  given  in,  and  advised." 
Interlocutor  The  Other  interlocutor  pronounced  by  the  Court  on  the  same 
rials  on  certain  day  was  as  foUows  .* — '^  The  Lords  ordain  the  parties  in  this 
ca^  "not.  cause,  hinc  indej  on  or  before  the  1 0th  day  of  December  next, 
26, 1761.  J.Q  gjyg  jjj  memorials  upon  the  following  points  :  Prima,  That 
as  by  the  Act  1685,  his  Majesty's  subjects  are  authorized  to 
tailzie  their  lands  and  estates,  and  to  substitute  heirs  in  thar 
tailzies,  with  such  conditions  and  provisions  as  they  shall  think 
fit,  and  to  affect  the  said  tailzies  with  imtant  and  .resolutive 
clauses,  whether  was  the  Countess  of  Callender  empowered,  by 
the  said  Act  1685,  to  entail  the  lands  of  Westquarter,  when  she 
never  was  infeft  therein?  Secuiido,  How  far  does  the  Act 
1685  authorize  the  recording  an  entail  in  the  register  of  tailzies 
after  the  maker's  death,  so  as  to  be  effectual  against  purchasers 
and  creditors  ?  Tertio,  Was  it  competent  for  Livingstone  of 
Bedlormie,  under  the  character  of  administrator-in-law  to  bis 
son  James,  but  without  his  consent,  though  past  the  age  of 
fourteen,  to  apply  to  this  Court  to  have  the  Countess  of  Cai- 
lender's  tailzie  recorded  in  the  register  of  tailzies  ?  and  does  the 
actual  registration  of  the  said  tailzie,  in  virtue  of  the  applicatioo 
foresaid,  render  it  a  tailzie  in  terms  of  the  Act  1685  ?  Quarto, 
Does  James  Livingstone's  base  infeftment  1 706,  and  the  pos- 
session following  thereon,  entitle  Lord  Napier  to  the  benefit  of 
the  positive  prescription  ?" 

When  the  two  interlocutors  of  November  25,   1761,  werv 
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-  pronounced,  the  pursuer  had  been  unable  to  recover  the  charter  LnrmasToini 
•    of  confirmation  granted  by  the  Duchess  of  Hamilton,  confirming      NApioEB. 
^  Lady  Newton's  disposition  and  Lady  Finlater's  taikie.     It  was       j^^ 
:::  afterwards  recovered  by  the  pursuer,  when  it  appeared  that  the 
5  infeftment  taken  by  James  Livingstone  in  1706  was  not  a  base 
infeftment,  as  stated  in  the  first  of  the  two  interlocutors,  but 
:  was  a  public  infeftment.    Pleas  founded  upon  this  circumstance 
I   were  then  urged  by  the  pursuer  before  Lord  EUiock,  Ordinary, 
I   who  reported  the  cause  to  the  Court,  who  pronounced  the  fol- 
:    lowing  interlocutor  : — "  On  the  report  of  the  Lord  EUiock,  the  Feb.  24, 1762. 
b    Lords  ordained  the  parties  in  this  cause  to  give  in  memorials 
;    hinc  inde  upon  the  points  mentioned  in  the  preceding  minutes, 
j    and  also  upon  the  points  mentioned  in  the  former  order  for 
;    memorials,  of  25th  day  of  November  lasf 

Pleaded  for  the  Pursuer. — The  Act  1685  gives  as  ample  aboumentfor 

PUBSUIR. 

powers  to  the  lieges  to  limit,  their  heirs  by  entails  as  can  well 
be  conceived.  It  does  not  limit  the  powers  there  given  to  such 
persons  as  happen  to  be  infeft  in  their  estates.  It  gives  it  to  all 
those  who  have  the  disposal,  and  appointing  of  their  heirs  after 
their  death.  Whoever  is  entitled  to  determine  the  succession  of 
lands,  must  also,  both  fi*om  the  Statute  and  from  the  reason  of 
the  thing,  be  entitled  to  limit  the  heirs  to  succeed.  It  would  be 
absurd  to  say  that  because  Lady  Newton  remained  infeft  in  the 
lands,  therefore  she  should  have  power,  after  she  had  disponed 
them  to  Lady  Findlater,  either  to  determine  the  succession  or  to 
limit  the  heirs.  Lady  Newton  was  divested  as  far  aa  she  could 
be  by  her  own  deed.  No  &rther  deed  was  necessary  to  be 
granted  by  her  for  that  purpose.  She  had  no  power  to  exer- 
cise any  power  in  the  lands  without  incurring  the  crime  of 
stellionate.  The  whole  right  she  had  was  transferred  to  the 
Countess,  who  alone  was  entitled  to  execute  her  procuratory 
and  precept,  and  to  qualify  and  limit  them  as  she  thought  fit. 
The  lands  descended  to  James  Livingstone  in  virtue  of  her 
destination  only.  As  he  took  them  in  virtue  only  of  her  free 
gift,  he  cannot  challenge  the  quality  under  which  the  gift  was 
made. 

If  the  defender's  objection  could  have  any  foundation  to  rest 
upon,  it  could  only  be  one  of  these  two,  either  that  a  man  who 
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LivorosTONB  had  only  a  personal  right  cannot  name  the  heir  to  succeed  to 
Nambb,.  him,  but  must  leave  it  to  the  course  of  law  ;  or  that,  though  be 
^-g^  can  name  stranger  heirs,  yet  he  cannot  Umit  them.  It  is  not 
disputed  that  a  personal  right  entitles  the  proprietor  to  name 
a  series  of  heirs.  It  is  still  more  unreasonable  to  dispute,  that 
when  a  party  excludes  his  natural  heirs,  and  names  a  stranger 
under  limitations,  the  stranger  should  be  allowed  to  take  the 
lands,  and  reject  the  limitations,  or  to  give  the  lands  away  tv 
fravdum  of  the  donor's  will,  after  the  limitations  have  been  so 
fiiUy  pubUshed,  both  by  the  sasine  and  by  the  record  of  entails, 
that  no  third  party  can  be  ignorant  of  them. 

In  practice  it  was  never  doubted  that  entails  were  equaDj 
effectual,  whether  the  maker  had  a  real  or  only  a  personal  right 
to  the  lands.  A  great  number  of  entails  have  been  discovered 
which  contain  no  procuratory  of  resignation,  but  only  an  assig- 
nation to  the  procuratories  granted  by  the  entailer's  author.  If 
the  new  doctrine  now  broached  by  the  defender  was  sound,  all 
these  entails  must  have  been  held  to  have  been  void.  The  en- 
tail of  Carriston  was  made  by  Major  Skene,  after  he  purchased 
the  lands  of  GrandtuUy,  and  contained  an  assignation  of  his 
author's  procuratories  to  the  heirs  of  entail.  But  although  this 
entail  was  much  disputed  in  the  case  of  Foverton  t;.  Skene,  in 
1 725,  it  was  never  imagined  that  Major  Skene  had  no  power  to 
make  the  entail  because  he  had  only  a  personal  title  to  the 
lands.  In  the  case  of  Laurie  v.  Laurie,  in  1743,  the  entail 
made  by  Mr.  Laurie  of  Redcastle  was  made  a  subject  of  dispute. 
But  although  his  titles  were  only  personal  as  to  three  parcels  of 
the  lands,  of  which  he  conveyed  to  his  heirs  the  three  disposi- 
tions granted  by  his  authors,  and  the  procuratories  therdn 
contained,  yet  no  objection  was  taken  to  the  entail,  on  the 
ground  that  he  had  no  power  to  limit  his  heirs  as  to  these  as 
well  as  to  the  other  lands  in  which  he  was  infeft.  It  has  always 
been  understood  that  the  power  of  entailing  extended  to  every 
one  who  was  entitled  to  settle  his  estate,  and  to  name  his  heirs. 

aboumdtp  for  Pleaded  for  the  Defender. — The  point  at  present  at  issue 
is,  Whether  the  Countess  of  Callender,  not  being  infeft,  was 
empowered  by  the  Act  1685  to  make  the  entail  in  question  t 
If  she  was  not  so  empowered,  then  her  conveyance  to  Jame» 
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r  Livingstone  must  be  coDsidered  as  a  simple  disposition,  and  be  LntNanon 
i^will  accordingly  not  be  subject  to  the  fetters  of  the  entail.  Nato. 

:»      The  Countess'  title  to  the  lands  remained  personal  and  in-      "^^ 
g  complete  to  the  day  of  her  death,  and  no  authority  is  given  by 
the  Statute  1C85  to  persona  in  such  a  situation  to  subject  their 
^  lands  to  the  fetters  of  prohibitive,  irritant,  and  resolutive  clauses. 
.  The  making  of  such  entails,  whereby  land  estates  are  locked  up 
^  from  commerce,  and  the  possessors  reduced  to  a  state  of  quasi 
.  liferentera,  restrained  from  the  free  use  and  enjoyment  of  their 
.    property,  and  laid  under  a  perpetual  prohibition  from  charging 
the  estate  with  debt,  or  alienating  any  part  thereof,  is  one  of 
the  strongest  acts  of  property  that  can  be  exercised.    The  fee 
of  the  property,  therefore,  ought  to  be  established  in  the  person 
of  the  party  who  exercised  such  a  power  in  the  fullest  and  most 
complete  manner. 

Infeftment  is  the  proper  and  legal  establishment  of  feudal 
property.  Personal  and  incomplete  rights  may  give  a  Jm  ad 
rem  productive  of  very  strong  consequences.  But  there  are 
various  acts  which  the  most  unlimited  proprietor  cannot  do 
without  infeftment  He  can  pursue  no  real  action.  He  cannot 
even  remove  tenants.  He  can  grant  do  infeftment  which  per  se 
would  be  valid  and  suf&cient,  and  his  widow  would  have  no 
terce,  liowcver  limited  her  right  was,  if  the  land  were  not  in- 
vested in  him  by  infeftment.  This  shows  that  the  feudal  law 
of  Scotland  docs  not  consider  the  property  to  lands  to  be  fully 
and  completely  established  except  by  infeftment. 

The  Act  1685  declares,  "  That  it  shall  be  lawful  for  bis  Ma- 
jesty's subjects  to  tailzie  their  lands  and  estates  with  such 
provisions  and  conditions  as  they  shall  think  fit,  and  to  aifcct 
said  tailzies  with  prohibitive,  irritant,  and  resolutive  clauses." 
The  question,  therefore,  arises,  what  the  Legislature  had  in  view 
by  these  words,  "  lands  and  estates  V  Was  it  the  intendment 
of  the  law  to  give  those  extraordinary  powers  to  those  who  had 
only  personal  and  incomplete  rights  to  the  lands  and  estates  which 
they  meant  to  tailzie,  or  had  the  Legislature  in  view  a  complete 
feudal  title  ?  In  dubio  it  cannot  be  presumed  that  the  Legis- 
lature intended  to  authorize  persons  who  had  only  an  imperfect 
incomplete  title,  to  exercise  the  highest  act  that  property  is 
capable  of,  when  in  other  respects,  on  account  of  the  imperfec- 
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LnriHGBTOMB  tion  and  incompletion  of  his  right,  he  was  incapable  of  imposing 
Napbe.      any  real  burdens,  or  exercising  any  acts  of  feudal  property.  It 
1766.       may  therefore  be  fairly  concluded,  that  when  the  Act  1685 
ehipowered  parties  to  tailzie  their  lands  and  estates,  it  coulA 
intend  to  empower  those  only  to  do  so  in  whom  the  complete 
title  was  established  by  infeftment.     Such  is  the  natural  imporfc 
of  the  words  "  lands  and  estates/'     The  idea  they  convey,  ss 
legal  technical  terms,  is  that  of  a  complete  feudal  property- 
An  estate  cannot  be  said  with  propriety,  much  less  in  the  lan- 
guage of  the  law,  to  be  the  property  of  A,  when  the  real  right 
stands  vested  in  the  person  of  B.    By  the  disposition  from  Lady 
Newton  the  Countess  of  Callender  had  a  personal  right  to  the 
lands,  and  had  it  therefore  in  her  power  to  establish  the  feudal 
property  in  her  person  by  executing  the  procuratory,  or  taking 
infeftment  on  the  precept  in  that  disposition,  but  so  long  as  the 
precept  or  procuratory  remained  unexecuted,  the  real  right  re- 
mained with  Lady  Newton.    Any  posterior  disposition  from  her, 
with  the  first  infeftment,  would  have  been  the  preferable  right 
This,  therefore,  shows  that  the  fee  or  property  of  the  lands  re- 
mained with  her,  and  that  the  lands  were  not,  in  the  language 
of  law,  the  lands  and  estate  of  the  Countess  of  Callender,  although 
she  had  it  in  her  power  to  vest  them  in  her  person  by  taking 
infeftment. 

The  other  clauses  in  the  Act  1685  contemplate  the  maker  of 
the  entail  having  his  right  completed  by  infeftment.  It  enacte 
that  no  tailzie  shall  be  allowed  in  which  the  irritant  and  resolu- 
tive clauses  are  not  inserted  in  the  procuratories  of  resignation, 
charters,  precepts,  and  instruments  of  sasine.  No  procuratory 
of  resignation  can  be  granted  except  by  a  person  infeft,  that 
being  the  warrant  of  the  charter  and  sasine  which  follows.  It 
is  thus  evident  that,  as  a  tailzie  with  irritant  and  resolutive 
clauses  cannot  be  effectually  constituted  without  infeftment,  ifl 
which  these  must  be  engrossed,  no  person  under  the  authority 
of  the  Statute  can  establish  a  tailzie  by  those  clauses,  who  is 
not  himself  infeft  in  the  lands  meant  to  be  tailzied. 

Until  a  party  is  infeft  the  lands  are  not,  in  the  eye  of  the 
law,  his  lands  and  estate.  He  may  be  possessed  of  deeds  or 
obligations  available  to  denude  the  former  proprietor,  and  to 
vest  the  fee  in  him,  but  the  real  right  remains  with  the  former 
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"ietor,  until  the  party  to  whom  he  dispones  be  infeft.    Con-  lavimwoim 
}ntlj,  without  infeftment  the  lands  are  not  the  lands  and     NAPin. 
B  of  the  disponee,  in  the  proper  legal  sense  of  these  words.       ItgI' 

le  pursuer  having  reclaimed  against  the  interlocutor  of^*«?"=''"'°*' 
25,  1761,  detertnining  some  points  in  the  cause,  and  the  Memorinin^ 
orials  ordered  by  the  interlocutor  of  the  same  date  having  ^"^'  ' 
I  to  be  advised,  the  Court  pronounced  the  following  inter- 
or : — "  The  Lords  having  advised  this  petition,  with  the 
■ers  thereto,  together  with  the  memorials  kinc  inde,  given 
1  obedience  to  the  interlocutors  of  the  25th  November  and 
.  February  last,  they  repell  the  objections  to  James  Living- 
3'e  base  infeftment,  1706,  That  the  designation  of  the  writer 
le  Countess  of  Callander's  tailzie  is  different  in  the  sasine 
what  it  is  in  the  tailzie,  and  that  the  name  of  tlie  procura- 
to  whom  the  symbols  of  infeftment  were  delivered,  is  dif- 
it  from  the  name  of  the  procurator,  who,  in  the  other  parts 
le  sasine,  is  marked  as  compearing  for  James  Livingstone. 
Bnd  that  a  general  service  was  necessary  to  James  Living- 
3,  in  order  to  carry  right  to  the  Countess'  tailzie  ;  and  there- 
find,  that  James  Livingstone's  base  infeftment  1706,  and 
charter  from  the  Duke  of  Hamiltoa's  commissioners  in  the 
1728,  and  infeftment  following  thereon,  proceeding  with- 
Jie  said  general  service,  were  ineffectual,  and  did  not  vest 
jroperty  of  the  lands  of  Weatquarter  in  him.  And  sepa- 
t,  in  respect  it  is  not  proved  that  the  charter  of  confirma- 
by  the  Duchess  of  Hamilton,  in  the  year  1 706,  was  ever 
ered  to  James  Livingstone,  and  that  it  appears  still  to  have 
lined  in  the  hands  of  the  doers  for  the  family  of  Hamilton, 
That  the  said  charter  of  conSnnation  can  have  no  ellect 
lis  cause :  Find,  That  the  Countess  of  Callender  had  power 
ake  a  tailzie  of  the  lands  of  Westquarter  in  terms  of  the 
of  Parhament  1685  ;  and  that  the  tailzie  made  by  her,  of 
the  8th  day  of  March  1705,  having  been  recorded  in  the 
ister  of  Tailzies  on  the  appUcation  of  Ale.xander  Livingstone 
ledlormie,  an  heir-substitute  in  the  tailzie,  was  efiectual 
DBt  singular  successors  ;  and  therefore  find,  that  the  dispo- 
Q  by  James  Livingstone  to  William  Dnunmond,  and  also  the 
oeition  by  William  Drummond  in  favours  of  Lord  Napier, 
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LivniosTOHB  were  not  only  void,  as  proceeding  a  non  hctberUe,  but  were  also 
Napibr.  granted  contrary  to  the  prohibitions  and  clauses  irritant  in  the 
1755.  Countess  of  Callender's  tailzie  ;  and  repell  the  defence  of  the 
positive  prescription  pled  for  Lord  Napier,  and  also  the  other 
defence  pled  for  him,  that  William  Drummond  had  purchased 
bona  fide  from  James  Livingstone  ;  and  reduce  the  said  diqpoflh 
tions  granted  by  James  Livingstone  to  William  Drummond,  aoi 
by  William  Drummond  to  Lord  Napier,  with  the  infeftmeDti 
following  on  the  same  ;  and  decern  :  Superseding  extract  til 
the  20th  day  of  November  next :  And  with  respect  to  the  other 
points  in  the  cause,  they  remit  to  the  Lord  Elliock,  Ordinary,  to 
do  and  proceed  therein  as  he  shall  see  cause/' 

mSS^^'768  ^^^  parties  having  reclaimed,  the  following  interlocutor  wtf 
*  pronounced : — "  The  Lords  having  advised  the  petition  of  C^ 
tain  William  Livingstone,  with  answers  thereto  for  Lord  Najrier, 
and  replies  to  these  answers,  and  also  the  petition  of  the  sail 
Francis  Lord  Napier,  with  answers  thereto  for  Captain  William 
Livingstone,  Find  sufficient  presumptive  evidence  that  the  charter 
of  confirmation  by  Ann,  Duchess  of  Hamilton,  of  the  lands  d 
Westquarter,  dated  3d  May  1 706,  was  deUvered  to  James  Living* 
stone ;  and  find  that  thereby  James  Livingstone's  sasine  in  tbi 
lands  of  Westquarter,  dated  12th  day  of  November  1706,  ym  ' 
sufficiently  confirmed :  And  farther,  repell  the  objections  to 
said  sasine  1706,  that  the  prohibitory,  irritant,  and  resolutive 
clauses  in  the  Countess  of  Callender^s  tailzie  were  engrossed  in 
said  sasine,  although  not  contained  in  the  precept  of  Heten 
Livingstone's  disposition,  upon  which  precept  it  proceeded. 
But  with  respect  to  the  other  points  of  the  interlocutor  of  the 
1 1  th  August  last,  reclaimed  against  by  Lord  Napier,  they  re- 
fuse the  desire  of  the  petition,  and  Adhere  to  said  former  in- 
terlocutor." 

Honae  of  Lords.  The  defender  having  appealed  to  the  House  of  Lords, "  ft 
Marob  11,  WBS  Ordered  and  Adjudged  that  the  interlocutors  complained 
"**•  of  be  Affirmed." 
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II.— BENTON  V.  ANSTRUTHER. 

The  estate  of  Third  Part>  in  Fife,  was  purchased  by  Miss  Aug.  is,  1848. 
Dstruther  in  1804,  for  behoof  of  her  brother,  Sir  Alexander   Narrativi. 
nstruther,  then  resident  in  Bombay.     After  being  infeft  on 
.6  disposition  from  the  seller,  she  conveyed  the  lands  to  the 
Her  and  his  heirs  and  disponees,  with  precept  of  sasine  and 
rocuratory  of  resignation. 

In  1810  Sir  Alexander,  without  being  infeft  in  the  lands> 
Kecuted  a  deed  of  entail  in  favour  of  himself  and  the  heirs  of 
is  body,  whom  feiUng,  to  certain  other  substitutes.  The  deed 
f  entail  was  in  the  form  of  a  procuratory  of  resignation,  and 
ssigned  to  Sir  Alexander  and  his  heirs,  under  the  conditions, 
romons,  declarations,  and  clauses  irritant  and  resolutive 
lereiu  contained,  all  and  sundry  writs,  evidents,  rights,  title- 
eedfi,  &c.,  made,  granted,  and  conceived,  in  favour  of  us,  our 
Qcestors  and  authors.  A  subsequent  deed  in  1814  contained 
^rtain  alterations  in,  and  additions  to,  tho  previous  deed  of 
itaiL  Both  deeds  were  duly  recorded. 
Ob  Sir  Alexander's  death  in  1819,  his  eldest  son  Robert  was 
Jrved  heir  of  line,  and  also  heir  of  tailzie  and  provision  of 
06  to  his  father.  A  charter  of  resignation  and  confirmation 
u  then  obtained  from  the  Crown,  proceeding  upon  the  procu- 
itory  of  resignation  contained  in  the  disposition  by  Miss  An- 
nither  to  Sir  Alexander,  and  conveying  the  estate  to  Bobert 
Dstruther,  and  the  other  heirs  of  entail  in  their  order,  under 
vden  of  the  provisions  and  restrictions  of  the  entail,  and  upon 
lis  charter  infeftment  passed  in  his  favour. 
The  pursuer,  being  a  creditor  of  Robert  Anstruther,  brought 
1  adjudication  of  Third  Part,  and  concluded  to  have  it  found 
id  declared,  that  no  eflFectual  deed  of  entail  had  ever  been  exc- 
ited, and  that  these  lands  were  liable  to  be  adjudged  in  the 
me  manner  as  if  the  deeds  of  1810  and  1814  had  never  been, 
:ecuted  by  Sir  Alexander,  or  at  all  events,  that  no  feudal  title 
id  been  validly  made  up  under  these  deeds,  and  that  the  lands 
mained  liable  to  be  adjudged  for  the  debts  contracted  by 
)bert  Anstruther.  He  farther  sought  to  have  the  charter  of 
ngns^ion  and  confirmation  in  favour  of  Robert  Anstruther,. 
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RwTOF      y^fj^  Qj^y  instrument  of  resignation  on  which  the  same  may 
AnwBDTHwu  have  passed,  and  the  instrument  of  sasine  thereon,  reduced,  in 
isi8.       so  far  as  they  vested,  or  might  be  held  to  vest,  any  other  tko 
a  title  in  fee-simple  in  the  defender. 

ABoumniTfOE      PLEADED  FOR  THE   PoRSUEB. — The  charter  of  resignati» 
sought  to  be  reduced  proceeded  on  a  procuratory  which  gate 
no  warrant  for  any  such  charter  or  infeftment.     In  order  to 
constitute  a  vaUd  charter  of  resignation,  there  must  be  a  diilj 
executed  procuratory  of  resignation  in  favour  of  those  parto 
to  whom  the  charter  was  subsequently  granted.    A  procuratory 
of  resignation  for  infefting  in  fee-simple  will  not  warrant  a 
charter  of  resignation,  burdened  with  the  conditions  of  an  en- 
tail.    The  conveyance  in  the  charter  is  restricted  to  those  per- 
sons in  whose  favour  the  procuratory  runs.    Resignation  is  made 
to  the  effect  of  a  charter  being  granted  to  those,  but  to  no  otha 
persons.     In  the  present  case,  the  procuratory  of  resignatioD 
granted  by  Miss  Anstruther,  in  favour  of  her  brother,  was  i 
procuratory  for  infefting  him  and  his  heirs-at-law  in  fee-simple. 
Resignation  was  made  on  this  procuratory,  and  a  charter  fol- 
lowed conveying  the  lands  not  in  fee-simple,  but  under  the  fet- 
ters of  an  entail.     The  title  was  therefore  invaUd. 

The  real  right  to  the  lands  was  in  Miss  Anstruther,  at  the 
date  of  her  conveyance  to  Sir  Alexander.     He  might  hhW 
vested  that  right  in  himself,  by  executing  either  the  procuratory 
or  the  precept  in  her  conveyance,  but  he  never  did  so.     When, 
therefore,  the  deed  of  1810  was  executed.  Sir  Alexander  had 
in  him  a  mere  personal  right  to  the  lands.     The  radical,  reil 
right  was  still  in  his  sister.     The  procuratory  of  resignatwa 
granted  by  Sir  Alexander  was  inept.     He  was  not  the  vassal 
or  a  person  whom  the  superior  was  bound  to  recognise.    If  he 
then  could  not  resign  the  lands  himself,  he  could  as  little  gn^ 
an  authority  for  resignation  being  made  by  another  as  his  pro- 
curator. 

Although  vested  only  with  a  personal  right,  Sir  Alexander 
might  no  doubt  have  executed  a  disposition  which,  if  it  had 
contained  the  usual  clauses,  would  have  enabled  the  disponee 
to  make  up  a  title.  This  would  have  been  effected  by  virtue  of 
a  dispositive  clause  in  such  a  conveyance,  carrying  the  ri^ 
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that  was  in  Sir  Alexander,  aided  by  the  assignation  of  writs  and      Ruroii 
evidents,  which  would  have  entitled  the  disponee  to  take  up  the  anstruthxb. 
procuratory  and  precept  in  Miss  Anstruther's  disposition  in      "liSr 
1808.    But  if  the  deed  of  1810  could  not  operate  as  a  trans- 
mission of  the  real  right,  by  the  means  of  resignation,  as  little 
could  it  be  the  foundation  of  a  title  transmitting  the  personal 
right  in  Sir  Alexander.     It  did  not  contain  any  dispositive 
clause,  or  its  equivalent.    It  contained,  it  is  true,  an  assignation 
to  writB  and  evidents,  but  this  is  a  clause  incapable  of  trans- 
mitting any  right  in  itself,  and  is  included  merely  in  fortifica- 
tion of  the  conveyance  which  must  be  found  elsewhere.     Such 
an  assignation  carries  everything  tending  to  the  security  of  the 
estate  previously  conveyed,  but  if  there  be  no  such  consequence, 
it  is  wholly  inoperative  to  supply  its  place. 

This  was  decided  in  the  well-known  case  of  Graham  v.  Don, 
December  15,  1814.  The  principle  recognised  in  that  case  is 
strictly  in  accordance  with  the  whole  scope  and  policy  of  the 
lav  of  Scotland.  A  mere  assignation  to  the  papers  of  an  estate 
does  not,  by  the  law  of  Scotland,  carry  any  right  to  the  estate 
itself,  where  there  is  no  disposition  of  the  lands  themselves.  The 
law  recognises  an  assignation  to  writs  and  evidents  as  effectual 
to  give  the  disponee  right  to  such  collateral  deeds,  or  unexe- 
cuted clauses,  as  may  enable  him  the  more  easily  to  complete 
his  title.  But  where  there  is  no  disposition  of  lands,  the  law 
never  recognises  a  disposition  to  the  title-deeds  as  conferring  an 
equivalent  right,  or,  indeed,  any  right  whatever.  The  law  in 
short  recognises  the  assignation  to  writs  and  evidents,  as  forming 
A  good  accessory  right,  but  never  recognises  it  as  forming  a  valid 
^^itute  for  a  disposition  to  the  lands  themselves,  or  to  the 
•ctual  right  in  these  lands  which  may  be  possessed  by  the  grantor. 

Agreeably  to  these  principles,  the  settled  and  invariable  form 
ef  disponing  land-rights  is  that  of  a  direct  disposition  of  the 
lands  themselves,  and  this  too  even  where  the  right  of  the 
granter  is  a  merely  personal  right,  and  has  never  been  completed 
bj  infefbment.  An  assignation  of  all  and  sundry  the  wTits, 
evidents,  rights,  and  title-deeds  of  and  concerning  any  lands, 
without  any  disposition  of  the  lands  themselves,  would  not, 
rhen  standing  per  se,  confer  any  legal  right  whatever.  This 
Di  principle  was  established  in  the  case  of  Graham  t\  Don. 
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Rbston  if^  therefore,  the  deed  of  1810  was  per  se  inept  as  a  deed  of 

ANsrauTHBB.  transmission,  the  real  right  in  the  person  of  Miss  ADstrather 

"18^87  was  left  untouched,  and  the  personal  right  in  Sir  Alexander  at 
his  death  became  vested  in  his  son  Robert,  by  the  genial 
service  expede  by  him  as  heir  of  his  father.  He  was  thus  en- 
titled to  execute  the  procuratory  in  Miss  Anstruther's  convg- 
ance  in  1808.  That  procuratory  authorized  infeftment  in 
favour  of  Sir  Alexander  and  his  heirs  whomsoever,  but  the  reaig- 
nation  on  which  infeftment  was  expede  by  Robert  was  in  &vwr 
of  himself  and  the  heirs  of  entail  in  the  deed  of  entail  in  1814, 
and  under  the  conditions  of  the  deed  1810,  for  which  the  pro- 
curatory gave  no  warrant.  The  resignation  was  sujBSicient  te 
vest  the  fee-simple  title  in  Robert,  but  beyond  that  it  was  void, 
as  being  without  a  warrant  and  inoperative  as  the  means  ef 
perfecting  a  title  under  the  supposed  entail. 

In  any  view,  the  deed  of  1810  was  superseded  by  the  deed 
of  1814.  That  was  not  a  deed  of  nomination  under  a  power 
to  that  effect  in  a  prior  deed,  but  was  one  which  revoked  the 
prior  deed  in  so  far  as  related  to  the  persons  to  be  called  and 
entitled  to  succeed.  The  prior  deed  was  therefore  destroyed 
in  so  far  as  it  could  be  to  any  extent  a  conveyance  to  Robert 
as  one  of  the  heirs  of  the  body  of  Alexander.  The  deed  rf 
1814  contained  no  words  of  conveyance.  This,  however,  ia 
necessary  in  a  deed  revoking  the  destination  in  a  prior  entail, 
under  a  power  to  alter,  and  without  it  the  deed  is  whoUy  in- 
effectual as  a  conveyance  to  the  heirs  mentioned  in  it. 

t^^^^^  Pleaded  for  the  Defender. — Although  Sir  Alexander'a 
right  to  the  lands  was  merely  personal,  it  is  now  settled  law 
that  he  could,  notwithstanding,  make  a  good  entail.  This  waa 
decided  in  the  case  of  Napier  v.  Livingstone.  The  unexecuted 
procuratory  of  resignation  contained  in  the  deed  of  Miss  An- 
struther  was  in  favour  of  Sir  Alexander  himself,  his  heirs,  and 
disponees.  He  could  either  execute  this  procuratory  in  fevour 
of  himself,  or  convey  it  to  others  with  power  to  them  to  exe- 
cute it,  and  he  could  convey  it  either  simply  or  under  sach  ] 
limitations  and  fetters  as  he  might  think  proper  to  impose. 
Accordingly,  by  the  clause  of  assignation  of  the  writs  by  tlie 
deed  of  1810,  he  conveyed  that  procuratory  and  all  the  othe^ 
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title-deeds  and  rights  of  the  estate  to  his  heirs  of  entail,  under      rbitoii 
the  conditions,  provisions,  and  declarations  contained  in  that  ANSTBUTHn. 
deed.     In  virtue  of  the  procuratory  so  conveyed,  and  under  an       ^^^ 
express  recognition  of  the  entail,  his  son  made  up  his  title  to 
and  now  holds  the  estate. 

It  is  therefore  clear,  Firsts  That  Sir  Alexander  had  complete 
power  to  make  an  entail  of  Third  Part ;  Secondy  That  he  eflFec- 
tually  exercised  that  power  by  conveying  the  unexecuted  pro- 
coratory  under  the  fetters  of  the  entail ;  and  Thirds  That  the 
titles  were  vaUdly  made  up  by  executing  that  procuratory 
under  these  fetters. 

Lord  Cuninghame,  Ordinary,  reported  the  case  to  the  Court, 
with  a  Note  in  favour  of  the  defender. 

The  Court  "  Sustained  the  defences,  and  assoilzied  from  the  interlocutor  of 
conclusions  of  the  action."  Dec.  6, 1887. 

The  pursuer  having  appealed  to  the  House  of  Lords,  it  was  Remit. 
"  Ordered  that  the  case  be  remitted  back  to  the  Second  Division  ' 

of  the  Court  of  Session  in  Scotland,  to  review  generally  the 
interlocutor  complained  of;  with  an  instruction  to  the  Judges 
of  that  Division  to  order  the  same  to  be  argued  viva  voce  before 
the  whole  Judges,  including  the  Lords  Ordinary,  and  to  report 
their  opinions  thereon  to  this  House  ;  and  this  House  does  not 
think  fit  to  pronounce  any  judgment  upon  said  appeal  until 
said  interlocutor  shall  have  been  so  reviewed,  and  the  opinions 
thereon  shall  be  reported  according  to  the  directions  of  this 
order." 

The  case  was  accordingly  argued  viva  voce  before  the  whole 
Court 

Lord  Jeffrey  returned   the  following   Opinion,  in  which    Opinions. 
Lords    President,    Justice-Clerk,    and    Moncreiff   concurred.  Lord  President 
"  After  hearing  the  cause  very  fully  argued  on  the  remit  from  J^sUw-c^ 
the  House  of  Lords,  we  are  of  opinion  that  the  judgment  of  the  ^o^^;^'^ 
Second  Division  of  this  Court,  now  under  appeal,  was  well 
founded  on  the  principles  and  authorities  of  the  law  of  Scot- 
land ;  and  is  such  as  we  should  have  held  ourselves  bound  to 
pronounce,  if  the  case  had  been  originally  before  us. 

"  From  the  course  and  tenor  of  this  last  argument,  we  observe 
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RwiTOH      that  the  matters  in  dispute  between  the  parties  have  been  con- 
Anstbuthie.  siderably  narrowed  since  the  cause  was  formerly  discussed  and 
"^f       decided  in  thfs  Court ;  and  that  the  only  propositions  on  whiA 
the  appellant  now  insists  are  the  two  following  : — Firsts  That 
the  deed  of  1810  is  ineflfectual,  as  not  containing  any  proper 
conveyance  of  the  right  to  the  lands,  which  is  admitted  to  hm 
been  in  the  grantor  at  its  date ;  and  Secondy  That  the  desti- 
nation in  that  deed  was,  at  all  events,  revoked  by  the  subs^* 
quent  deed  of  1 8 1 4  ;  which  is  obviously  defective  and  inept  as 
a  separate  or  independent  deed.     The  last  of  these  points  vas 
very  little  discussed,  and  as  it  appeared  to  us,  not  much  reUed 
on  by  the  appellant ;  and  certainly  the  weight  of  his  argument 
was  directed  entirely  to  the  first. 

"  Now,  with  reference  to  the  ^rst  point,  we  think  it  material 
to  observe,  that  it  is  now  fully  admitted  by  the  appellant,  and 
we  think  necessarily  and  properly  admitted, — 

"  Firsty  That  a  party  uninfeft,  and  having  only  such  a  personal 
title  to  lands  as  was  confessedly  in  Sir  Alexander  Anstruther 
in  this  case,  under  his  sister's  disposition  of  1808,  may  yet  make 
an  effectual  entail  of  such  lands. 

"  Second,  That  for  this  purpose  it  is  not  necessary,  nor  even 
I)erhaps  strictly  proper  or  correct,  that  he  should  use  dispositive 
words,  or  in  any  way  profess  directly  to  convey  or  make  over 
the  property  of  the  lands  themselves  ;  and  that  it  is  perfectly 
sufficient  if  he  assign  and  convey  in  any  habile  manner  his  owa 
I)ersonal  right  to  them,  together  with  such  writs  and  documents 
as  may  enable  the  assignee  to  make  it  real.     And, 

"  Third,  That  an  unexecuted  procuratory  of  resignation  is» 
in  its  own  nature,  an  assignable  instrument,  and  may  be  as 
effectually  carried  by  a  general  assignation  of  writs,  titles,  and 
evidents — where  there  is  nothing  in  the  deed  containing  it  to 
exclude  such  a  construction — as  if  specifically  mentioned  or 
described. 

"  Holding  all  these  points,  as  we  do,  to  be  in  themselves  in- 
disputable, and  seeing  that  they  are  no  longer  questioned  by 
the  appellant,  his  argument  upon  the  first  and  leading  branch 
of  the  case  comes  shortly  to  this  : — The  deed  1810,  he  observes, 
has  four  separate  parts ;  First  An  obligation  to  infefl  under 
the  conditions  of  the  entail ;  Second,  A  procuratory  of  resig- 
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ttioD  ;  Third,  A  precept  of  sasine ;  and  Fourth,  A  clause 
isigoing  writs,  titles,  and  endents.  Now  the  obligation  to 
ifeft,  he  maintains,  has  not  been  carried  into  effect  in  the  only 
igal  or  effectual  way ;  since  the  granter,  or  his  heir-at-law,  did 
ot  themselves  make  up  titles  and  then  convey  to  the  heirs  of 
Dtail — and  therefore  ia  now  altogether  unavailing.  The  pro- 
uratory  and  precept,  again,  are  both  represented  as  utterly 
nept  and  mere  nullities,  as  being  granted  by  a  party  uninfefl ; 
md  therefore  the  whole  case  of  the  respondents  must  rest  on 
Jie  assignattou  to  writs  and  evidents  ;  and  this  he  says  is  a 
mere  accessary  or  subsidiary  clause,  which  cannot  subsist  to 
any  practical  effect,  except  by  reference  to  some  separate  and 
Bulstantive  conveyance  of  the  personal  right,  for  the  completion 
and  security  of  which  alone  he  contends  it  was  inserted ;  and 
lie  refers  to  the  cases  of  Don,  Hamilton,  and  Strachan  in  sup- 
port of  this  last  and  most  imporiant  of  his  propositions. 

"We  hold  the  whole  of  this  argument  to  be  fallacious,  both 
in  its  premises  and  its  conclusions.  But  in  order  to  clear  the 
groDnds  of  this  opinion,  we  think  it  right,  in  the  Jiral  place,  to 
say  a  word  or  two  on  what  we  conceive  to  have  been  the  true 
import  and  amount  of  the  decisions  now  referred  to  ;  and  par- 
ticularly those  in  the  cases  of  Don  and  of  Hamilton,  on  which 
tbe  appellant  chiefly  relies. 

"What  was  settled,  then,  by  these  two  decisions,  we  appre- 
Wd  was  this  and  no  more :  That  where,  in  a  regular  deed  of 
conveyance  by  a  person  iiifeft,  the  subjects  to  be  conveyed  are 
distinctly  specified  and  set  forth  in  a  proper  dispositive  clause, 
w  other  sufficient  clause  of  conveyance,  the  terms  of  tliat  lead- 
ing clause  shall  be  taken  as  the  measure  of  the  rights  so  given  ; 
^  the  extent  of  the  grant  thus  constituted  shall  not  he  varied, 
Golai^ed,  or  restrained  by  the  terms  of  any  subsequent  clause  of 
Agnation  of  writs  and  evidents,  ^hich  when  annexed  to  such 
a  cardinal  disposing  clause,  must  be  viewed  aa  subsidiary  only, 
*nd  be  construed  and  have  effect  only  in  subordination  to  that 
Bobstantive  clause  of  conveyance,  and  not  according  to  the 
literal  import  of  the  words  in  which  it  may  be  expressed.  These, 
tWefore,  were  truly  questions  of  construction,  as  to  the  true 
meaning  and  effect  of  the  whole  instruments  relied  on  ;  and 
tile  juc^ments  proceeded  on  a  comparison  of  their  different 
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Rbmton  clauses  with  each  other,  and  a  due  consideration  of  which  of 
A58TBDTraR.  thcm  WCFC  to  be  regarded  as  the  governing  and  which  the  sob- 
jg^  ordinate  clauses.  They  were  mere  illustrations,  in  shorty  of  that 
very  elementary  and  familiar  principle  or  maxim  in  the  law  of 
Scotland,  that  it  is  the  exclusive  privilege  of  the  dispositiTe 
clause,  in  all  instruments  where  there  is  such  a  clause,  to  d^ 
and  settle  what  it  is  that  is  conveyed ;  and  that  no  other  clause, 
intended  substantially  for  different  purposes,  shall  ever  be  so 
construed  as  to  control  or  limit  its  operations  ;  and  they  there- 
fore leave  quite  untouched  the  more  general  question,  as  to  the 
effect  of  an  assignation  of  writs  and  evidents,  where  it  stands 
alone,  and  not  in  connexion  with  any  such  overruling  ante- 
cedent. 

**  The  slightest  consideration  of  the  cases  themselves  must 
make  it  apparent  that  no  other  question  was  raised  or  could  be 
decided  in  either  of  them.    In  the  latest  of  them,  that  of  Hamil- 
8w  vol.  1.  p.  02.  ton  and  Lady  Montgomery  in  1834,  there  was  a  regular  feu- 
disposition  by  a  party  infeft,  expressly  disponing  certain  lands 
and  teinds  with  procuratory  and  precept,  but  with  a  special  sti- 
pulation that  the  disponee  should  relieve  the  disponer  of  aD 
future  augmentations  of  stipend,  on  being  allowed  to  retain  a 
part  of  his  feu-duty  to  answer  such  augmentations  ;  and  then 
there  was  a  general  assignation  of  writs  and  evidents  in  common 
style.     In  the  course  of  time,  augmentations  were  laid  on  the 
teinds  so  conveyed,  to  a  greater  extent  than  the  feu-duties 
allowed  to  be  retained  ;  and  then,  at  the  distance  of  upwards  of 
a  century  from  the  date  of  the  conveyance,  the  disponee  having 
discovered  that  his  author  held  an  obligation  of  absolute  war- 
randice against  all  augmentations  from  a  third  party,  and  ac- 
tually stood  infeft  in  certain  lands  in  security  of  that  warrandice, 
attempted  to  maintain  that  this  general  assignation  of  writs 
and  evidents  was  sufficient  to  give  him  a  title  to  found  on  that 
disposition  to  the  warrandice  lands,  and  under  it  to  claim  an 
immunity  from  augmentations,  palpably  beyond  and  inconsistent 
with  that  to  which  he  was  restricted  by  the  clear  and  unequi- 
vocal terms  of  his  own  disposition.     The  Court,  accordinglff 
had  not  the  least  difficulty  in  finding  that,  in  such  circumstances, 
it  would  be  a  mere  perversion  and  abuse  of  the  clause  of  assig- 
nation to  hold  that  it  imported  a  grant,  not  only  beyond,  but 
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plainly  contradictory  to  the  conveyance  which  it  was  only     R»tow 
meant  to  secure.  AifSTKUTHmu 

"  The  earlier  case  of  Don,  in  1814,  proceeded  indisputably  on      "isisT 
the  same  general  ground,  of  the  impossibility  of  controlling  or  See  toll  p.  60. 
enlarging  a  specific  grant  constituted  by  leading  clauses  of  con- 
veyance by  the  terms  of  a  relative  assignation  of  writs  and 
evidents,  however  comprehensive  those  terms  might  be.     It 
happened  in  that  case,  that  there  was  no  proper  dispositive 
clause,  the  conveyance  to  the  heirs  of  entail  being  in  the  form 
of  a  procuratory  of  resignation  by  a  proprietor  infefb.     But  such 
a  procuratory,  as  Lord  Stair  has  observed,  ^  has  in  it  the  effect 
of  a  disposition,'  and  is  in  fact  a  full  and  direct  disposition  of 
the  subjects  resigned,  to  the  superior  in  the  first  place,  to  whom 
it  expressly  *  surrenders,  upgives,  and  delivers'  the  subjects  re- 
signed ;  and  in  the  next  place,  and  in  substance,  to  the  heirs 
in  whose  fevour  he  is  required  to  grant  new  infeftment.    It  is, 
accordingly,  quite  settled  that  the  original  specification  in  a 
procuratory  of  the  subjects  resigned,  where  the  conveyance  is 
completed  in  this  form,  is  as  exclusively  the  measure  of  the 
grant  as  a  similar  specification  in  the  dispositive  clause  is,  where 
the  title  is  meant  to  be  made  up  under  a  precept  of  sasine  ; 
and  accordingly  the  specification  and  description  of  these  sub- 
jects in  the  charter  of  resignation  is  always  and  necessarily 
identical  with  that  in  the  procuratory,  which  is,  in  this  respect, 
its  sole  pattern  and  warrant.     Now  in  this  procuratory,  which 
constituted  the  entail  of  Finlaystone  in  1708,  the  lands  of  that 
name   alone  wer§  conveyed  without  any  mention  of  teinds, 
though  the  entailer  at  the  time  held  a  lease  or  tack  of  those 
teinds  for  a  period  of  upwards  of  two  hundred  years ;  and  the 
same  specification  of  lands  only  was  repeated  in  the  charter  of 
resignation  and  all  the  subsequent  titles.     There  happened, 
however,  to  be  in  this  original  deed  a  clause  assigning  all  writs  and 
evidents,  &c.,  *  of  and  concerning  the  said  lands  and  teinds  thereof;' 
and  in  a  very  copious  enumeration  of  these  writs  there  were  men- 
tioned '  all  tacks,  assedations,  subtacks,  prorogations  and  others 
whatsoever,  of  and  concerning  the  said  lands  and  teinds  thereof, 
made  or  granted  to  me  by  authors,'  &c.     And  in  1812  an  action 
was  at  last  brought,  for  having  it  found  that  the  said  tack  was 
effectually  conveyed  to  the  heirs  of  entail  by  this  assignation. 
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RmiTON  "  There  could  not  certainly  be  a  stronger  case  for  questioning 

anbtbuthir.  the  absolute  supremacy  of  the  proper  dispositive  or  conveying 
X848.       clauses,  in  fixing  the  extent  of  the  grant,  and  preventing  its 
being  enlarged  by  any  accessary  provisions ;  and  accordinglj 
Lord  Balgray,  who  was  very  learned  in  conveyancing,  when 
the  case  first  came  before  him  as  Lord  Ordinary,  found  that  the 
right  to  the  tack  was  effectually  conveyed  by  this  clause  to  the 
heirs  of  entail  ;  but  on  fiirther  consideration  the  Court,  and  at 
last  unanimously,  altered  this  judgment ;  and  in  respect  the 
heirs  could  take  only  what  was  resigned  by  the  procuratory, 
and  given  anew  by  the  charter  of  resignation,  found  that  *  the 
general  clause  of  assignation  to  writs  and  evidents  annexed  to 
the  procuratory  of  1708  was  not  a  due  and*  sufficient  convey- 
ance of  the  tack  of  teinds  in  question  to  the  heirs  of  entail/ 
The  case  is  very  imperfectly  reported,  but  the  ground  of  deci- 
sion cannot  be  mistaken. 
See  infra,         "  Strachau's  casc,  in  1 776,  was  different  in  its  circumstances, 
but  rested  on  precisely  the  same  principles.     Aird  a  proprietor 
infeft  had  in  that  case  sold  certain  lands  to  Stewart  by  a  mere 
minute  of  sale,  in  which  he  bound  himself  afterwards  to  grant 
disposition  with  procuratory  and  precept ;  but  had  not  done  so. 
In  that  situation,  Stewart  borrowed  money  from  Whiteford; 
and  in  security  merely  for  the  sum  lent,  thought  fit  to  grant 
him  a  disposition  of  these  lands,  with  a  general  assignation  to 
writs  and  evidents.     On  this  Whiteford,  assuming  that  the  fiiD 
right  to  the  minute  of  sale  was  conveyed  to  him  by  this  assig- 
nation, raised  an  adjudication  in  implement  in  his  own  name 
against  Aird,  who  was  noway  his  debtor,  and  proceeded  toad- 
judge  the  lands,  when  a  reduction  of  that  proceeding  was  brought 
by  Strachan,  as  trustee  for  Stewart's  other  creditors :  and  the 
Court,  holding  that  it  was  absurd  in  one  who  had  a  right  merely 
in  security,  and  apparently  for  a  small  sum,  to  pretend  that  a 
general  assignation  of  writs,  in  corroboration  of  such  security, 
could  give  him  a  right  to  complete  the  inchoate  titles  of  his 
debtor,  and  to  sue  his  authors  in  his  own  name,  set  aside  hi:* 
adjudication,  and  found  that  the  right  to  the  minute  of  sale  iras 
not  carried  by  that  relative  assignation,  but  remained  vith 
Stewart  for  the  benefit  of  his  creditors  in  general.     The  grounds 
of  decision  are  very  distinctly  set  forth  in  the  argument  fc^ 
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he  successful  party  in  the  report  of  Lord  Hailes  ;  and  without      Ri»ton 
ooking  at  that  argument,  it  is  impossible  to  make  sense  of  the  ANgTBUTHCB. 
ery  imperfect  notes  of  the  opinions  delivered  when  judgment       1843. 
ras  given,  though  with  this  key  their  true  bearing  and  import 
ire  sufficiently  evident. 

"  There  is  nothing,  therefore,  in  any  of  the  decisions  referred 
o,  that  imports  more  than  that  an  assignation  to  titles,  where 
t  is  made  in  corroboration  of  a  precise  grant,  can  carry  nothing 
^yond  what  is  included  in  that  grant,  or  that  affords  any 
pround  for  holding  that  such  an  assignation,  when  not  connected 
nth  or  controlled  by  such  a  grant,  may  not  give  the  full  right 
lOnstituted  by  such  titles  to  the  assignee.  And  indeed  when 
b  is  considered,  that  in  all  these  cases  there  were  these  words 
jid  clauses  of  direct  disposition,  to  which  the  appellant  attaches 
o  much  importance,  and  the  combination  of  which,  with  an 
flsignation  to  writs  and  evidents,  he  distinctly  admits  to  con- 
titute  a  complete  conveyance,  it  must  be  at  once  apparent  that 
he  decisions  referred  to  must  have  proceeded,  not  upon  any 
oherent  insufficiency  in  these  assignations  to  effect  such  a  con- 
eyance,  but  solely  on  the  disconformity  between  the  terms  in 
rhich  they  were  conceived,  and  those  of  these  other  leading 
clauses,  with  which,  if  they  could  only  have  been  reconciled, 
ihere  must  have  been  an  end  of  all  objection.  Nor  was  it  pos- 
sible for  him  to  have  avoided  such  an  admission,  since  it  is 
matter  of  notoriety  that  by  far  the  greater  part  of  conveyances 
made  on  open  charter — which  are  probably  equal  in  number  to 
balf  of  all  the  conveyances  made  in  Scotland — have  been  com- 
pleted, and  now  stsmd  upon  nothing  but  such  dispositions  by 
parties  uninfeft,  with  relative  assignations  to  the  means  of  ob- 
taining infeftment 

"But  is  it  to  be  understood,  then,  says  the  appellant,  that  a 
toere  assignation  to  titles  is  sufficient  of  itself  to  carry  the  per- 
8<«mJ  right  to  the  lands  to  which  they  relate,  without  any  sub- 
stantive or  separate  conveyance  of  that  right  ?  and  consequently 
to  entitle  the  assignee  to  an  unexecuted  procuratory  of  resig- 
Wion  to  vest  himself  with  the  real  right,  by  obtaining  an  entry 
from  the  superior  ?  We  do  not  know  that  we  are  particularly 
^ed  upon  to  answer  this  question,  since  in  our  apprehension 
the  case  before  us  does  not  depend  on  the  answer.     But  as  it 
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B,EKTov  may  bring  out  more  clearly  the  principles  on  which  we  think 
ANgTRUTHia.  that  it  does  depend,  we  may  take  occasion  to  observe — Finlt 
1343.  That  we  conceive  that  an  unexecuted  procuratory  of  resigna- 
tion constitutes  a  mandate  which  the  superior  is  not  at  Ubertj 
to  disobey  ;  Second,  That  though  undoubtedly  assignable  at  the 
pleasure  of  the  holder,  we  do  not  think  that  it  should  pass  bj 
mere  indorsement,  like  a  bill  of  exchange,  or  even  by  such  a 
vague  and  inexplicit  assignation  as  may  leave  it  xmcertain  for 
what  purposes,  and  to  what  limited  or  unlimited  extent,  it  is 
meant  to  be  conveyed ;  but  Third,  That  where  the  ends  and 
purposes  for  which  it  is  made  are  distinctly  expressed,  and  are 
in  no  way  repugnant  with  each  other,  or  with  anything  else  in 
the  deed  by  which  it  is  effected,  we  see  no  reason  to  doubt  that 
such  an  assignation  will  carry  the  whole  right  which  the  cedent 
held  under  that  procuratory,  and  be  of  itself  sufficient  to  entitle 
the  assignee  to  an  entry  in  his  room. 

'^  Suppose  a  party  holding  only  a  personal  right  to  lands 
should  execute  a  deed,  in  which  he  first  recited  that  he  had 
sold  them  for  a  certain  price,  and  that  the  purchaser  had  now 
made  tender  of  that  price,  and  required  a  conveyance  in  return, 
and  then  proceeded  to  say,  '  and  whereas  I  am  ready  and  wil- 
ling to  comply  with  the  said  requisition,  but  seeing  that  I  am 
myself  uninfeft  in  the  said  lands,  and  consequently  unable  either 
properly  to  dispone  the  same  directly,  or  to  grant  any  effectual 
procuratory  of  resignation  or  precept  of  sasine  in  regard  to  them, 
I  hereby,  and  in  and  for  implement  of  the  said  bargain  and 
sale,  assign  and  make  over  to  the  said  A  B,  a  certain  unexecuted 
procuratory  of  resignation,  (dated  so  and  so,)  granted  in  &vour 
of  me,  and  my  heirs  and  assignees,  by  the  party  last  vested  and 
seised  in  the  said  lands  ;  to  the  end  that  the  said  A  B  may 
instantly  vest  himself  with  the  full  right  to  them,  by  forthwith 
executing  the  same  in  favour  of  himself,  and  such  heirs  and  8U^ 
cessors  as  he  may  choose  to  appoint ;  and  I  hereby  further 
desire  and  require  my  superior  to  receive  resignation  from  the 
said  A  B,  (or  his  procurators,)  as  my  full  and  lawful  assignees, 
in  and  to  the  said  procuratory,  and  to  grant  new  infeflm^i 
thereon,  to  him  and  his  heirs  accordingly/  Here  would  be  a 
deed  which  clearly  conveyed  and  professed  to  convey  nothing 
but  the  procuratory  of  resignation  alone  ;  and  yet  we  are  unaUe 
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see  any  ground  on  which,  consistently  with  the  fundamental     Uemtom 
Gmm  that  such  procuratories  are  assignable,  any  doubt  could  Avmunniu 
>  raised  as  to  its  sufficiency  to  pass  the  full  right  to  the  pro-      littT 
rty. 

**  But  though  we  have  said  so  much  on  the  hypothetical  case  ^ 
a  naked  and  detached  assignment  to  title-deeds  and  evidents 
3ne,  it  is  scarcely  necessary  to  observe,  that  in  our  view  of 
6  present  case,  the  clause  relied  on  can  neither  be  considered 

importing  an  assignment  to  writs  only,  nor  as  standing  by 
lelf,  and  without  connexion  with  other  important  clauses.  On 
e  contrary,  we  conceive  that,  while  there  is  ground  for  hold- 
g  that  it  contains  an  express  assignment  to  the  cedent's  per- 
nal  right,  as  well  as  to  the  written  titles  in  his  person,  we  hold 
to  be  clear  that  it  refers  to,  and  is  to  be  taken  in  conjunction, 
st,  with  the  obligation  to  infefb ;  and  second,  with  the  procu- 
tory  of  resignation,  the  tenor  of  which  is  not  only  consis- 
nt  with  the  largest  and  most  beneficial  meaning  and  effect 
admits  of,  but  necessarily  requires  it  to  be  taken  with  such 
rge  meaning  and  effect.  It  is  upon  this  complex  view  of  the 
hole  structure  and  import  of  the  deed  that  we  chiefly  rest  our 
pinion,  though  it  may  be  right  to  premise  a  few  words  on  the 
feet  of  certain  expressions  which  are  to  be  found  in  the  clause 
Lselfl 

"  We  understood  it  to  be  fully  conceded  in  argument  by  the 
appellant,  and  indeed  it  could  not  well  be  disputed,  that  if  the 
clause  in  question,  standing  where  it  does,  had  only,  after  as- 
ngning  the  whole  writs,  titles,  and  evidents  of,  or  relating  to  the 
lands,  contained  these  few  additional  words,  '  together  with  all 
right,  title,  and  interest  which  I  now  have,  or  can  in  any  way 
pretend  to  have,  in  and  to  the  said  lands  themselves,'  the  title 
of  the  assignee  would  have  been  perfect,  and  his  right  to  execute 
the  assigned  procuratory  free  of  all  objection.  But  what  are 
actually  the  words  of  the  clause  as  it  stands  ?  It  does,  in  point 
<)f  &ct,  ^  assign  and  dispone,  under  the  conditions,  provisions, 
and  clauses  irritant  and  resolutive  above  written,  all  and  sundry 
writs,  evidents,  rights,  and  title-deeds,  of  or  relative  to  the  said 
lands  and  others.  There  is  here,  therefore,  an  assignment  in 
'Xpress  words,  not  only  to  all  the  written  titles  in  the  person  of 
he  grantor,  but  to  his  whole  rights  to,  or  in  relation  to  the 
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Bbitoh      lands ;  and  they  are  not  only  assigned,  but  disponed  also ;  and 

AiwTBUTHBB.  with  and  under  the  whole  limitations  of  the  entail — ^a  qualifica- 

1848.       tion  which  was  necessary  and  appropriate,  if  the  right  itself  to 

meant  to  be  assigned,  but  utterly  without  meaning  as  to  a  mere 

.  conveyance  of  written  papers.    Why  then  should  not  both  parts 

of  the  assignment  be  effectual  1 

*^  The  appellant  thinks  it  a  sufficient  answer  to  say,  that  the 
words  referred  to  are  mere  words  of  style — that  the  word  'righta' 
in  such  a  clause  is  but  a  synonyme  for  rights  or  titles,  and  tliat 
in  the  case  of  Don,  and  in  other  cases,  these,  and  even  still 
stronger  words,  were  accordingly  held  insufficient  to  carry  more 
than  the  written  documents ;  and  to  a  certain  extent  this  an- 
swer, we  think,  must  be  admitted.     The  words  certainly  are 
words  of  ordinary  style,  and  are  not  unfrequently  found  where 
it  is  apparent,  from  the  context,  that  nothing  more  than  a  rela- 
tive assignment  of  writings  was  contemplated.    But  where  there 
is  no  such  conflict  between  their  natural  meaning  and  an  ov^- 
ruling  context,  we  do  not  know  upon  what  principle  this,  theb 
plain  and  natural  meaning,  should  be  refused  to  what  are  called 
words  of  style.     When  first  introduced  into  such  styles,  the? 
certainly  had  their  appropriate  and  ordinary  meaning;  and 
though  upon  some  occasions  they  may  now  be  used  where  effect 
cannot  be  given  to  it,  there  seems  no  reason  why  they  shoold 
not  retain  it,  whenever  that  meaning  is  in  full  accordance  with 
all  the  other  indications  of  intention  in  the  deed.     We  are  now 
considering  the  clause  as  if  it  stood  alone,  uncontrolled  by,  aod 
unconnected  with  any  other ;  and  the  question  is,  whether,  on 
that  supposition,  effect  should  not  be  given  to  the  express  con- 
veyance it  contains  of  rights  to  lands  as  well  as  of  writs  reUting 
to  them  1    And  to  this  it  is  obviously  no  answer,  that  effect  has 
been  systematically  denied  to  those,  and  to  still  stronger  words, 
where   their  disconformity  to   other  and  more   authoritative 
clauses  made  this  unavoidable.     In  the  case  of  Don  it  is  certain 
that  far  stronger  words  were  on  this  account  disregarded.   For 
there  an  express  assignation  of  ^  all  tacks  of  teinds '  ¥ras  found 
ineffectual  to  convey  a  tack  of  teinds  confessedly  at  the  granter^a 
disposal ;  though  it  was  beyond  all  question,  that  if  these  worda 
of  assignation  had  stood  alone  in  a  substantive  and  independent 
clause,  or  unconnected  with  a  leading  conveyance  relating  to 
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ads  only,  and  not  to  teiuds  at  all,  effect  could  not  possibly 
Lve  been  denied  them.  We  incline  to  think,  therefore,  that 
ider  the  express  words  of  this  clause,  as  well  as  bj  its  plain 
iplication,  the  grantor's  personal  right  to  the  lands  was  suffi- 
ently  conveyed,  as  well  as  the  titles  and  evidents  by  which  it 
d^t  be  cleared  and  completed. 

"  But  though  this  is  the  view  which  we  should  be  disposed  to 
ake  of  this  assignation  clause,  if  we  were  to  consider  it  as  sepa- 
«te  from,  and  independent  o^  any  other,  we  have  already  inti- 
nated  that  we  are  not  of  opinion  that  this  is  truly  the  situation 
)r  character  in  which  it  presents  itself.  We  think  it  clearly  a 
relative,  and  in  some  sense,  perhaps,  a  subordinate  and  acces- 
)uy  clause.  But  if  it  be  accessary  tuid  subordinate,  then  most 
xrtainly  the  principal  clauses  to  which  it  stands  in  that  relation 
ire  in  no  respect  inconsistent,  but  in  perfect  accordance  with 
ihe  largest  and  most  extensive  sense  that  can  be  given  to  its 
Icnns.  The  object  and  purpose  of  the  deed  was,  beyond  all 
]DeetioD,  to  setUe  and  entail  the  lands  which  were  at  the  dis- 
posJ  of  the  granter,  in  favour  of  a  certain  series  of  heirs ;  and 
i  is  worth  while  to  consider  how  clearly  and  closely  all  its  dif- 
iwent  parts  "are  connected  with,  and  made  to  bear  upon  and 
n^port  each  other.  The  obUgation  to  infeft  the  heirs  specified, 
>  Hie  first.  Then,  and  with  express  reference  to  that  obliga- 
^00,  viz.,  as  the  deed  bears, '  for  accomplishing  the  said  infeft- 
WDt  by  means  of  resignation,'  comes  the  procuratory  of  resig- 
Ktion  for  new  infeftment  in  their  favour  ;  and  finally,  and  for 
lie  purpose,  as  we  read  it,  of  enabling  his  procurators  effectually 
»  execute  this  mandate,  and  obtain  such  new  infeftment,  there 
a  the  assignation  to  all  writs  and  titles  in  the  person  of  the 
ITUiter,  including,  beyond  all  question,  his  sister's  disposition 
>f  1808,  which  was  in  fact  his  only  available  title,  and  the  un- 
aecnted  procuratory  of  resignation  therein  contained.  Accord- 
ngto  our  conception  of  the  matter,  this  short  view  of  the  import 
itti  tenor  of  the  whole  deed  should  leave  as  little  doubt  of  its 
;enMid  efficacy,  as  of  the  substantive  and  separate  validity  of 
ach  of  its  cwmected  parts.  But  a  word  or  two  may  now  be 
xlded  as  to  each  of  these. 

"  We  do  not  understand  upon  what  ground  the  appellant 
olds  the  obligation  to  infeft  to  be  of  no  avail  to  the  respon- 
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rkntoii  dents.  It  is  easy  enough  to  see  why  he  represents  the  proca- 
AiwTBUTHEH.  FatoFy  and  precept  as  null  and  inept — as  flowing  from  one  wlio 
1848^  was  not  himself  infeft  in  the  property.  But  it  certainly  requina 
no  infeftment  to  enable  one  who  has  a  full  personal  right  to 
lands,  effectually  to  bind  himself  and  his  heirs  to  give  infeftment 
to  those  to  whom  he  proposes  to  convey  them  :  nor  can  it  be 
doubted  that  such  an  obligation  will  vest  most  important  rights 
and  powers  in  those  in  whose  favour  it  is  conceived.  It  is,  in- 
deed, in  very  many  cases,  by  and  through  such  an  obligation 
alone  that  the  parties  so  favoured  can  render  the  grant  to  them 
effectual,  even  where  they  had  received  a  formal  disposition 
with  procuratory  and  precept,  from  one  whose  right  is  but  pa*- 
sonal.  The  procuratory  and  precept  of  such  a  party  are  plainlj 
incapable  of  precise  execution,  and,  as  direct  means  of  access  to 
the  property,  are  truly  altogether  inept  and  unavailing.  Rrt 
in  truth  so  also  is  his  direct  disposition  of  the  lands.  One  not 
infeft  cannot  effectually  dispone.  The  property  is  not  in  him, 
and  he  cannot  therefore  make  over  directly  any  proper  right  of 
ownership  to  another.  He  has  himself  merely  a  personal  right 
to  claim  sasine  from  the  bailie  of  the  former  proprietor,  onto 
the  precept  of  that  proprietor,  or  a  new  charter  from  the  supe- 
rior, under  his  procuratory  of  resignation ;  and  those  pensoml  1 
rights  or  claims  he  can  no  doubt  validly  assign ;  but  he  cannot 
give  over  the  lands  themselves.  The  former  clause  of  disposi- 
tion may  indeed  be  held  to  infer  an  assignment  of  the  personil 
right,  or  to  imply  an  obligation  to  infeft  where  that  is  not  ei' 
pressed ;  but  at  best  it  can  do  no  more ;  and  if  there  be  no 
conveyance  of  the  unexecuted  procuratory  or  precept  in  to 
person,  neither  that  nor  his  own  new  precept  and  procuratory 
will  be  of  the  least  avail  to  the  disponee.  The  obligatioa  to 
infeft,  therefore,  may  often  be  all  that  is  really  operative  or 
effectual  in  the  deed  ;  and  if  the  grantor,  or  his  heir-at-law,  do 
not  choose  voluntarily  to  fulfil  it,  his  only  remedy  is  by  adjudg' 
ing  in  implement  of  that  obUgatiou ;  for  it  is  always  on  thi^ 
obligation  alone,  whether  expressed  or  implied,  that  this  impor- 
tant diligence  must  proceed, — so  substantively  and  exclusivdy 
efficacious  is  that  leading  part  of  the  deed,  which  the  appeUani 
now  represents  as  of  no  practical  importance. 

"  But  if  an  obligation  to  infeft  be  thus  sufficient^  of  itself  to 
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let  the  party  into  the  right  of  the  lands  by  means  of  adjudica-  Kknton 
tion  founded  on  it  alone,  where  there  is  no  assignation  to  writs  anstruthkr 
and  evidents,  why  should  it  not  be  sufficient,  without  any  such  |^;., 
procedure,  when  it  is  coupled  with  such  an  assignation,  which 
puts  it  in  the  power  of  the  party  himself  to  implement  the  obliga- 
tion, and  plainly  makes  it  unnecessary  to  go  back  to  the  granter, 
or  his  heir-at-law,  either  for  any  voluntary  or  legal  and  con- 
structive fulfilment  of  it  ?  If  a  good  right,  in  short,  can  be  made 
lip  on  that  obligation  to  infeft  alone,  by  the  party  to  whom  it 
is  granted  calling  on  the  granter  to  execute  in  his  favour  any 
procuratory  which  may  be  in  his  person,  where  there  has  been 
no  assignation  of  that  procuratory,  how  should  there  be  any 
difficulty  in  the  favoured  party  completing  the  right  himself, 
where,  in  addition  to  this  obligation,  there  is  an  express  assig- 
nation to  him  of  that  procuratory,  for  the  very  purpose  of  secur- 
ing implement  of  the  obligation. 

'*  Laying  aside  for  the  present  the  new  procuratory  which,  in 
the  deed  of  1810,  is  locally  interposed  between  the  obligation  to 
infeft  and  the  assignment  to  the  original  procuratory,  and  hold- 
ing the  former,  in  the  meantime,  as  entirely  null  and  inopera- 
tive, which  is  the  worst  that  can  be  said  of  it,  see  how  the  deed 
would  stand,  when  the  two  remaining  members  of  it,  of  which 
we  are  now  speaking,  are  brought  into  juxtaposition.  It  would 
then  read  substantially  as  follows, — *  Being  resolved  to  entail 
'my  lands  of  Caiply,'  &c.,  *  or^  the  following  series  of  heirs,  and 
under  the  conditions  and  limitations  underwritten,  I  hereby 
bind  and  oblige  myself,  and  my  heirs  of  every  description,  duly 
to  infeft  the  following  persons,  viz.,'  &c.,  *  in  the  said  lands,"  &c. 
'  And  in  order  that,  in  the  event  of  my  not  myself  fulfilling  this 
obHgation  in  my  lifetime,  they  may  have  it  fully  in  their  power 
to  take  implement  of  it  for  themselves,  I  hereby  assign  and 
make  over  to  them  all  the  writs  and  titles  that  now  stand  in 
my  person,  and  especially  the  procuratory  of  resignation  con- 
tained in  the  disposition  by  my  sister  in  1808,  to  the  end  that 
they  may  execute  the  same  in  favour  of  the  heirs  hereinbefore 
mentioned,  and  under  the  provisions  foresaid.'  Now,  we  think 
it  impossible  to  doubt  that  this  would  be  an  effectual  deed  ;  and 
though  these  are  not  the  actual  words  of  the  entail  of  1810,  we 
think  it  can  be  as  little  doubted  that  it  has  words  fully  equiva- 


452  TRANSMISSION  OF  PERSONAL  RIGHTS  TO  LAND. 

RiNTOM  lent,  and  that  this  is  truly  a  mere  paraphrase  and  abridgment 
anstbuthir.  of  what  it  substantially  contains:  And  therefore  we  are  of 
1843  opinion,  that  the  obligation  to  infeft,  taken  along  with  the  con- 
veyance of  all  that  is  requisite  to  obtain  infeftment,  is  per » 
sufficient  to  effect  a  complete  conveyance  and  settlement  of  the 
property.  We  have  here,  in  short,  upon  this  separate  view  of 
the  question— 3/?r5^,  a  confessedly  valid  obligation  to  infeft; 
secondy  a  valid  assignment  to  the  proper  warrants  for  infeft- 
ment ;  and,  third,  an  infeftment  regularly  completed  upon  these 
warrants.  The  appellant  now  seeks  to  reduce  and  set  aside  all 
these,  and  we  are  of  opinion  that  one  and  all  of  them  are  un- 
impeachable. 

"  But  then  there  is,  over  and  above,  the  new  procuratory  rf 
resignation.  Now,  it  is  quite  true  that  this,  standing  by  itselt 
did  not  admit  of  direct  or  proper  execution  so  long  as  the  granter 
was  iminfeft,  and  that  it  could  not,  per  se,  vest  any  available 
right  in  the  respondents.  But  it  does  not  stand  by  itself;  and 
in  the  connexion  in  which  it  does  stand,  it  is  as  far  as  possiUe 
from  being  a  nullity. 

"  First  of  all,  as  has  been  already  observed,  a  procuratory  of 
resignation  is  truly  of  the  nature  of  a  disposition.  It  is  indeed, 
in  form  as  well  as  in  substance,  a  direct  conveyance  of  the  lands 
to  the  superior,  for  new  infeftment  to  the  heirs  specified,  or, 
substantially,  a  conveyance  to  those  heirs  mediately,  and  by 
the  intervention  of  the  superior.  It  is  therefore  in  itself » 
proper  dispositive  deed ;  and  where  the  granter  is  infeft,  it  is 
accordingly  undeniable  that  it  must  be  admitted  to  direct  and 
complete  effect  as  such.  But  it  is  conceded  by  the  appellant, 
that  wherever  there  is  a  proper  dispositive  grant,  followed  by 
a  relative  assignation  to  writs  and  titles,  no  way  contradictory 
to  the  terms  of  such  grant,  the  two  together  will  give  a  con»- 
plete  right,  although  the  granter  was  not  infefl,  and.  could 
not  therefore  transfer  the  property  of  the  lands  by  any  mere 
words  of  disposition.  The  use  of  such  words  has,  no  doubt 
been  held  to  import  a  disposition,  or  assignation  rather,  of  the 
personal  right,  which  was  all  the  granter  had  to  give,  as  majva 
includit  minuSy  or,  at  all  events,  to  constitute  an  obligation  on 
him  to  make  good  what  he  held  out  to  the  disponee.  ButstOL 
whether  the  dispositive  words  are  held  to  apply  to  the  lands 
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j^  themselves,  or  to  the  personal  right,  or  to  both,  or  only  to  infer      Renton 

^.  an  obligation  on  the  disponer,  two  things  may  be  taken  as  cer-  ansteuthke. 

^  tain— y?r5<,  that  they  will  not  of  themselves  make  a  complete  18437 
conveyance,  unless  they  be  coupled  with  a  relative  assignation 
to  the  means  of  completing  it ;  and,  second^  that  when  they  are 
so  coupled,  they  will  make  such  a  conveyance.  But  if  this  be 
incontrovertible  where  the  deed  begins  by  a  direct  disposition 
or  conveyance  to  the  heirs,  there  seems  no  reason  for  holding 

^  that  the  rule  should  be  different  where  there  is  an  equally  effec- 
tual and  substantive  conveyance  to  them,  though  only  through 
the  medium  of  the  superior.  Where  the  granter  is  not  infefk, 
neither  the  one  conveyance  nor  the  other  will,  per  se^  give  the 
grantees  any  direct  access  to  the  property  ;  but  if  the  insertion 
of  such  a  conveyance  will  give  full  effect  to  a  subsequent  assig- 
nation of  writs  and  titles  in  the  one  case,  it  is  diflBcult  to  under- 
stand why  it  should  not  do  so  also  in  the  other.  Looked  at 
nakedly,  and  by  itself,  there  is  but  the  form  of  a  conveyance  in 
either  case ;  and  if  it  be  undeniable  that  a  procuratory  of  resig- 
nation by  a  party  infeft  is  as  complete  a  conveyance,  though 
circuitously,  as  a  direct  disposition  from  such  a  party,  the  same 
circumstances  which  will  render  the  one  effectual,  where  there 
is  no  infeftment,  would  seem  necessarily  sufficient  to  produce 
the  same  result  as  to  the  other. 

"  But  there  is  a  more  simple  and  familiar  view  of  the  matter, 
which  probably  led  first  to  the  adoption  of  the  practice  followed 
in  this  case,  and  suggests  a  clear  justification  of  its  legality. 
The  original  procuratory  in  Miss  Anstruther's  disposition  was 
in  favour  generally  of  her  brother  and  his  heirs  ;  but  he  wished 
the  new  infeftment  to  be  in  favour  of  a  particular  series,  and 
under  the  limitations  of  a  strict  entail.  This  he  might  have 
unquestionably  obtained,  by  himself  resigning  on  the  original 
procuratory,  and  requiring  the  new  charter  to  be  qualified  ac- 
cording to  his  wishes  and  intention.  To  make  this  requisition, 
however,  with  proper  assurance  of  its  being  accurately  attended 
to,  it  was  obviously  desirable,  if  not  strictly  necessary,  that  some 
written  intimation  to  this  effect  should  be  made  to  the  superior; 
and  considering  that  the  only  legitimate  way  in  which  a  supe- 
rior can  bo  approached  with  a  view  to  a  new  investiture,  is  by 
procuratory  of  resignation,  it  will  easily  be  understood  that  this 
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Rb5to»  would  naturally  occur  as  the  most  expedient  form  to  be  adoptei 
AMsTBUTirBB.  It  Is  ui  liistruments  of  this  description  that  the  destinations  and 
1343,  limitations  of  most  entails  have  in  fact  been  introduced,  and  if 
the  granter  had  been  himself  infeft,  there  can  be  no  doubt  such 
would  have  been  the  course  he  would  have  followed ;  and 
though  he  was  not  infefl,  and  could  not  therefore  make  a  pro- 
curatory  upon  which  actual  resignation,  which  was  the  first  step 
to  the  new  investiture,  could  follow,  there  might  seem  no  objec- 
tion, but  the  contrary,  to  his  making  a  second  instnuneut  of 
that  description  the  vehicle  of  his  requisition  for  the  new  desti- 
nations and  limitations  under  which  it  was  to  be  ultimately 
completed.  No  surer  or  more  correct  way  could  be  devised  for 
bringing  that  requisition  to  the  knowledge  of  the  superior,  who 
was  bound  to  give  effect  to  it ;  and  though  the  instrument  itsdf 
could  not  accomplish  the  resignation,  no  inconvenience  could 
result  from  that,  if  another  instrument  perfectly  fitted  for  that 
purpose  was  presented  along  with  it.  By  the  one  instrument 
the  old  investiture  was  put  an  end  to,  and  the  lands  effectuallj 
resigned,  and  by  the  other  the  terms  of  the  new  were  distinctly 
and  authoritatively  dictated. 

"  Nor  will  it  appear,  when  the  form  and  regular  tenor  of  such 
a  deed  is  considered,  that  there  was  truly  anything  anomaloas 
or  inconsistent  in  this  mode  of  proceeding.     There  were  here, 
no  doubt,  two  procuratories  of  resignation  for  the  purpose  of 
effectuating  one  new  investiture ;  and  though  it  may  in  one  sense 
be  true,  as  we  have  already  stated,  that  it  was  the  peculiar 
province  of  the  one  to  effect  the  resignation,  or  to  place  the 
lands  in  the  hands  of  the  superior,  and  of  the  other  to  define 
the  terms  of  the  charter  he  was  thereafter  to  issue,  it  would  by 
no  means  be  correct  to  hold  that  the  latter  could  have  no  other 
operation,  or  in  fact  that  it  gave  any  directions  which  could  not 
be  substantially  obeyed.     It  will  be  recollected  that  the  form 
and  substance  of  a  deed  of  this  kind  consists  in  a  mandate  or 
direction  to  certain  procurators,  whose  names  are  all  along  left 
blank,  and  who  are  presumed  to  act,  when  the  mandate  comes 
to  be  executed,  as  the  nominees  or  procurators  of  the  person 
then  in  right  of  the  instrument.     Now,  though  Sir  Alexander 
A?istruther  was  himself  uninfeft  when  he  granted  the  procura- 
tory  of  1810  to  certain  blank  mandatories,  he  was  at  the  same 
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time  the  holder  of  the  other  procuratory  of  1808,  granted  by  a      Rmm» 
party  who  was  infeft,  also  to  certain  blank  procurators,  who  by  ahstbuthd. 
that  time  had  come  to  be  his,  and,  in  so  &r  as  they  had  any**     1343. 
existence,  constructive  or  prospective,  at  the  time,  must  be  held 
identical  with  those  to  whom  his  own  procuratory  was  granted. 
The  sum  of  the  matter  therefore  was,  that  he  issued  a  mandate 
to  these  his  procurators  to  resign  the  lands,  by  executing  the 
former  procuratory,  which  he  had  placed  in  their  hands  for  that 
purpose,  and  that  for  new  infeftment  to  the  parties,  and  under 
the  conditions  which  he  had  expressed  in  that  second  or  supple- 
mentary mandate. 

''  In  all  this  we  see  nothing  incompetent  or  inconsistent  either 
with  principle  or  with  form.  He  had  full  right  and  power  to 
order  the  execution  of  the  original  mandate  of  1808,  and  to 
annex  to  that  order  any  new  destinations  or  conditions  he  chose ; 
and  we  do  not  think  it  can  be  questioned  that  he  might  give 
this  order  by  his  commissioners  and  mandatories,  as  well  as 
directly  ;  and  this  we  conceive  is  truly  all  that  he  did.  The 
procuratory  of  1810,  in  so  far  as  the  actual  resignation  of  the 
lands  is  concerned,  is  a  mere  mandate,  as  we  take  it,  to  execute 
the  procuratory  of  1808,  the  execution  of  which,  though  unin- 
feft,  he  had  an  undoubted  right  to  direct ;  and,  in  this  sense, 
there  was  no  impropriety  or  usurpation  of  power  in  directing 
his  mandatories  to  resign  the  lands,  which,  though  uninfefl,  he 
could  legally  resign,  or  cause  to  be  resigned,  upon  that  original 
procuratory. 

"  It  is  in  this  way  that,  connecting  the  terms  of  this  procu- 
ratory with  the  clause  of  assignation  with  which  it  concludes, 
we  think  the  whole  instrument  may  be  reconciled,  both  with 
each  of  its  separate  provisions,  and  with  the  strictest  rules  of 
conveyancing.  After  directing  his  procurators  to  resign  the 
lands  in  common  form,  and  specifying  the  persons  in  whose 
favour,  and  the  limitations  under  which  the  new  investiture  was 
to  l)c  taken,  the  grantor,  with  a  view,  as  it  would  seem,  to  the 
conveyance  he  was  about  to  make  of  the  former  procuratory, 
and  as  introductory  to  that  conveyance,  proceeds  to  give  '  full 
power,  warrant,  and  commission  to  my  said  procurators,  to  do 
all  and  evei:}'thing  necessary  for  such  resignation  and  new  in- 
feftment which  I  could  do  of  myself ;'  and  then  in  the  very  next 
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bmtow  sentence,  or  rather  continuously  and  as  part  of  the  same  aea- 
Anstbutbib.  tence,  he  ^  assigns  and  dispones  all  and  sundry  writs,  rights,  and 
Tiiir  ^title-deeds  of  and  concerning  the  said  lands,'  as  if  he  had  said 
in  terms — *  and  to  enable  you  so  to  do,  I  hereby  assign  to  yoa 
the  unexecuted  procuratory  of  1808,  upon  which  I  might  my- 
self, and  but  for  this  delegation  to  you,  would  have  made  the 
resignation/  If  this  had  been  so  said,  we  apprehend  that  no 
doubt  could  have  been  raised,  either  as  to  the  true  meaning  of 
the  procuratory  of  1810,  or  of  the  competency  and  propriety  of 
every  part  of  its  directions.  But  we  hold  that  this  is  the  toue 
meaning  and  effect  of  what  is  said,  and  that  the  whole  instru- 
ment must  be  read  as  if  this  meaning  had  been  fully  and  pre- 
cisely expressed.  The  two  instruments,  in  short,  we  apprehend 
were  welded  together,  and  consoUdated  into  one,  by  the  assig- 
nation to  the  first,  which  occurs  in  the  close  of  the  last ;  and 
when  the  heir's  procurators,  who  were  of  course  the  procuraton 
in  both,  appeared  to  make  resignation  with  both  in  their  hands^ 
their  right  and  title  to  do  so  could  admit  of  no  dispute,  any 
more  than  their  right  to  have  all  the  conditions  contained  in 
the  last  of  them  inserted  in  the  new  charter. 

^  Considering  the  terms  of  the  remit  from  the  House  of  Lords, 
under  which  our  opinions  are  requu-ed,  and  the  circumstanoeB 
in  which  that  remit  was  made,  we  have  thought  it  right  to  go 
thus  fully  into  the  grounds  and  reasons  on  which  it  appears  to 
us  that  the  law  to  which  effect  was  given  in  the  judgment  ap- 
pealed from,  is  founded.     But  for  the  justification  of  that  judg- 
ment, and  probably  even  for  the  satisfaction  of  the  Court  of 
Review,  it  might  have  been  enough  to  refer  to  the  solemn  de- 
cision by  which  that  law  was  settled,  in  circumstances  precisely 
parallel,  in  the  case  of  Lord  Napier  and  Livingstone  in  1763, 
and  affirmed  on  appeal  to  the  House  of  Lords  in  March  1765. 
It  is  now  admitted  that  that  case  was  exactly  parallel  to  the 
present ;  and  this  indeed  is  demonstrated  by  the  original  docu- 
ments, judgments,  and  pleadings  which  have  now  been  printed, 
and  will  be  reported  to  the  House  of  Lords  along  witli  these 
Opinions.       The    circumstances    were    shortly    these  : — ^The 
Countess  of  Pindlater  had  merely  a  personal  right  to  the  lands 
of  Westquarter,  under  a  disposition  by  the  last  proprietor  infeft 
with  procuratory  and  precept  in  favour  of  her  and  her  hein 
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generally  ;  and  haying  no  other  title  to  these  lands,  she  in  1705  B«rww 
executed  a  mere  procuratory  of  resignation,  without  either  any  AHRBrrsER. 
clause  of  disposition  of  the  said  lands,  or  of  her  personal  right  liST 
to  them,  or  even  any  obligation  to  infeft,  and  with  a  general 
assignation  only  to  writs,  titles,  rights,  and  evidents,  in  favour 
of  a  certain  series  of  persons,  and  under  the  limitations  of  a 
strict  entail.  Infefbnent  was  afterwards  taken  by  one  of  the 
heirs  of  entail,  upon  the  joint  exhibition  of  the  procuratory  and 
the  precept  of  sasine  in  the  original  disposition  to  the  Countess, 
vhich  was  held  to  have  been  effectually  conveyed  by  the 
general  assignation  in  the  procuratory ;  and  this  entail  was 
found,  after  a  most  anxious  litigation,  to  be  ^  good  and  effectual 
against  singular  successors  ;'  and  separately,  '  that  the  prohi- 
bitive, irritant,  and  resolutive  clauses  in  the  Countess'  entail  of 
1705,  viz.,  her  procuratory  of  resignation,  were  competently 
engrossed  in  the  sasine  of  1706,  though  not  contained  in  the 
precept  upon  which  it  proceeded.' 

"  The  appellant  now  admits  that  this  case  is  exactly  in  point, 
and  that  it  necessarily  assumed  and  imported  the  fallacy  of  all 
the  arguments  he  now  maintains.  But  he  says  that  the  pursuer 
in  that  case  had  no  interest  to  maintain  the  general  insufficiency 
of  the  conveyance  and  destination  effected  by  these  titles,  as  his 
own  right  was  derived  from  them  ;  and  that  the  only  question 
discussed  was  with  regard  to  the  fetters  and  limitations  of  the 
entail,  and  the  competency  of  imposing  those  by  the  deed  of  a 
party  uninfeft  ;  while  the  larger  question,  as  to  the  competency 
of  establishing  any  effectual  right  to  the  lands  under  such  titles, 
^  not  properly  in  the  view  of  the  Court.  But  though  the 
pursuer  might  be  willing  to  evade  that  question,  it  was  first  of 
all  impossible  to  withhold  it  from  the  view  of  the  Court,  to 
whom  the  whole  documents  were  submitted  and  anxiously  com- 
niented  on ;  and  next,  it  is  plain  from  the  pleadings  now  ex- 
hibited, that  the  defender  had  no  desire  that  it  should  not  be 
fiiily  considered ;  and  accordingly  it  is  brought  forward  and 
insisted  on  very  strongly,  at  pages  1 5  and  1 6  especially,  of  the 
prints  now  referred  to,  where  it  is  clearly  shown,  that  if  the 
(objections  to  the  entail  on  the  alleged  defects  of  the  title  were 
^ell  founded,  the  whole  conveyance  by  the  Countess  must 
tecessarily  be  null,  and  the  right  to  the  lands  remain  with  her 
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RsMTON     heirs-at-law.     It  was  with  this  alternative,  therefore,  distinctly 
AHWBUTmaL  before  them,  that  the  Court  not  only  found  generally  that  the 

"^^^  entail '  was  good  and  effectual,'  but  specially,  that  the  fettere 
contained  only  in  the  procuratory,  were  aptly  imposed,  by  being 
engrossed  in  the  sasine  taken  on  the  original  precept  in  &Toar 
of  the  Countess ;  though  that  precept  contained  no  such  fetters^ 
and  had  only  been  conveyed  by  the  general  assignation  of  writs 
annexed  to  her  procuratory. 

''  It  is  in  vain,  therefore,  for  the  appellant  to  say  that  nothing 
was  settled  by  this  decision,  except  that  a  party  uninfeft  might 
make  an  effectual  entail.  It  was  also  very  clearly  settled,  we 
think — Firsty  That  such  a  party  might  make  such  an  entail  by 
a  mere  procuratory  of  resignation,  without  dispositive  words,  or 
even  without  (which,  however,  we  have  here)  any  obligation 
to  infeft  ;  Second,  That  such  a  mere  procuratory,  with  a  rela- 
tive assignation  to  writs  and  evidents,  import  between  them  a 
complete  conveyance  to  the  grantor's  whole  right  to  the  sub- 
jects resigned,  and  are  sufficient,  per  se,  to  entitle  the  assignees 
to  make  their  right  to  them  real,  by  executing  the  assigned 
titles ;  and  Third,  That  any  destination  or  limitation  contained 
in  the  procuratory  may  be  competently  inserted  in  the  sasine 
or  charter  taken  on  the  assigned  precepts  or  procuratories, 
though  no  mention  is  made  of  such  limitations  in  those  precepts 
or  procuratories  themselves.  All  these  points  were  fully  argued 
and  discussed  in  that  case ;  and  it  is  needless  to  say  that  the 
decision  upon  them  effectually  negatives  every  one  of  the  pro- 
positions now  maintained  by  the  appellant. 

"  When  the  frequency  of  the  practice  of  transferring  and 
holding  property  on  what  is  called  open  charter,  indeed,  is  con- 
sidered, and  its  manifold  advantages  in  saving  the  great  expense 
of  making  up  new  titles,  and  the  hazard  of  blunders  in  complet- 
ing them,  it  cannot  appear  wonderful  that  such  a  compendiooi 
method  of  effecting  a  new  investiture  as  was  followed  in  the 
case  of  Livingstone,  should  have  been  frequently  adopted ;  and 
accordingly  we  have  been  very  much  impressed  by  the  evidence 
which  we  think  is  afforded  of  the  views  entertained  at  and  pre- 
vious to  the  time  of  that  decision,  of  the  principles  and  practice 
referred  to,  by  certain  passages  of  the  pleadings  for  the  defender 
in  that  case;  and  by  one  particularly,  at  p.  16  of  the  print 
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^here  he  says,  *  It  was  never  doubted  that  a  proprietor  (of     B,wanov 
ourse  uninfeft)  might  make  an  entail  by  assigning  his  author's  anstbutukr. 
»rocuratorieSy  as  well  as  by  granting  his  own.     An  immense       ^^g. 
lumber  of  such  entails  have  been  made  ;  and  a  list  is  produced 
Q  process,  of  tailzies  which  contain  no  procuratories,  but  only 
;S8ignations  to  those  of  the  tailzier's  authors,  some  of  them  ex- 
touted  by  families  of  the  first  note,  and  likely  therefore  to  be 
¥ell  advised.'     This  list,  it  appears,  has  unfortunately  been 
nislaid ;  but  it  is  impossible  to  suppose  that  any  misrepresenta- 
aon  of  a  document  actually  on  the  table  of  the  Court  could  be 
made  in  a  pleading  for  such  a  party.      We  have  no  doubt, 
accordingly,  that  the  fact  was  as  stated ;  and  we  may  mention 
that  the  same  practice  appears  to  have  been  followed  and  was 
much  discussed  in  a  case  between  the  Duke  of  Hamilton  and 
the  Earl  of  Hopetoun,  with  regard  to  the  lands  of  Auld  Cathie, 
in  1839.     In  that  case,  exactly  as  in  that  of  Livingstone  and 
in  the  present,  Lord  Hopetoun  being  himself  uninfeft,  granted 
a  procuratory  of  resignation,  without  any  dispositive  words,  for 
resigning  those  lands  in  favour  of  a  new  series  of  heirs,  and 
under  the  limitations  of  a  strict  entail,  with  a  general  assigna- 
tion (as  here)  to  writs  and  evidents.     This  was  in  1 733,  and  in 
1784  the  heir  in  right  of  these  titles,  having  vested  himself 
with  them  (as  here)  by  service  both  as  heir  of  line  and  of  entail, 
took  infeftment,  for  the  first  time,  on  the  unexecuted  precept 
which  stood  in  favour  of  the  entailer  in  1 733,  and  which  was 
held  to  have  been  validly  conveyed  by  the  general  assignations 
in  the  procuratory  of  that  date — inserting  in  the  sasine  so  taken 
all  the  limitations  of  the  entail,  and  narrating  as  its  warrants 
the  procuratory  of  1 733,  *  and  assignation  to  writs  therein  con- 
tained,' with  the  services  and  original  precept  itself.     In  short,^ 

• 

U  was  an  exact  copy  and  repetition,  at  all  points,  of  what  had 
been  done  in  the  case  of  Livingstone  ;  and  though,  in  this  last 
CMe,  the  correctness  of  the  title  was  most  eagerly  and  perti- 
naciously impugned,  the  objections  to  it  were  utterly  disre- 
garded, and  their  fallacy  necessarily  assumed  in  the  judgment 
which  was  given,  though  the  shape  of  the  action  did  not  admit 
of  any  special  finding  to  that  effect. 

"It  only  remains,   then,  to  say  a  word  on  the  appellant's 
econd  proposition — that  the  whole  destination  of  the  deed  of 
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RiNTOH  1810  was  revoked  by  that  of  1814 :  which  is  confessedly  in- 
Anstbutiue.  effectual  as  a  separate  conveyance.  We  are  clearly  of  opinioQ 
that  there  is  no  ground  whatever  for  this  proposition ;  Fvri^ 
because  there  is  plainly  no  general  revocation  of  the  origiiul 
destination  ;  Secondly ,  because  there  is  no  change  whatever  a 
that  leading  part  of  it  under  which  the  present  heir  has  8a^ 
ceeded ;  and  Thirds  because  the  deed  of  1814,  instead  of  ge- 
nerally recalling  that  of  1818,  has  expressly  declared  that  'tlie 
foresaid  deed  of  entail,  in  so  far  as  not  altered  by  these  presents^ 
shall  remain  in  full  force,  virtue,  and  effect.^ 


}  V 


Lord  Mac- 
kenzie.   Lord 
Meadowbank. 
Lord  Medwyn. 
Lord  Fullerton. 
Lord  Gillies. 
Lord  Cuning- 
hame.    Loi^i 
Murray.    Lord 
Cockbum. 
Lord  iTory. 

JuDOimiT. 
House  of  Lords, 
Aug.  18, 1848. 


The  remaining  Judges  returned  the  following  Opinion: — 
"  We  concur  in  the  above  Opinion,  with  this  qualification  onty^, 
that  we  hesitate  to  say  that  the  use  of  the  word  *  rights'  in  the 
assignation  of  writs,  considering  the  context  in  which  that  word 
stands,  affords  any  argument  of  weight  that  would  not  hare 
existed  if  that  word  had  not  been  used  in  that  assignation." 

The  case  having  returned  to  the  House  of  Lords,  it  wa§ 
"  Ordered  and  Adjudged  that  the  petition  and  appeal  be  dis- 
missed the  House,  and  that  the  Interlocutor  appealed  from  be 
Affirmed." 


1.  In  the  case  of  Cockburn  v. 
Cameron,  June  4, 1836,  the  ques- 
tion was  raised,  Whether  trustees, 
under  a  trust-settlement  of  heri- 
tage, containing  powers  of  sale, 
could  assign  to  a  purchaser  the 
precept  contained  in  the  trust- 
settlement?  William  Ramsay  of 
Preston  conveyed  his  whole  estate 
to  trustees,  and  to  their  assignees, 
^^  and  to  the  assignees  or  disponees 
of  the  said  accepting  trustees,  and 
to  the  heirs  of  such  disponees,  but 
excepting  the  heirs  and  executors 


of  the  said  trustees."  The  trustee* 
were  empowered  to  sell  the  ben- 
tage  conveyed,  and  to  grant  dispo" 
sitions,  or  other  writs  necessity 
for  the  purchasers.  The  deed  con- 
tained an  obligation  to  infeft  tlie 
trustees,  ^^  and  the  assignees  of  the 
trustees,  upon  the  proper  charges 
of  the  said  assignees.***  It  also  con- 
tained procuratory  of  resignatko 
for  new  infeftment,  in  favour  of  the 
trustees,  ^^  and  to  the  asugnees  d 
the  trustees."  There  was  also  t 
clause  of  absolute  warrandice  in 
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favour  of  the  trustees  and  their 
assignees.  The  precept  of  sasine 
was  in  these  terms, — "  And  to  the 
end  my  said  trustees  may  be  infeft 
in  my  foresaid  lands,  I  hereby  de- 
sire and  require  you,  that  upon 
sight  hereof  ye  pass  to  the  ground 
of  the  said  several  lands,  and  there 
give  and  deliver  state  and  sasine 
to  my  said  trustees,  and  failing 
them  all,  by  death  or  non-accept- 
ance, but  one,  then  to  that  one 
accepting  and  surviving,  and  to 
the  assignee  of  my  said  trustees  or 
trustee,  of  all  and  whole,  &c. ;  biU 
that  in  trust  always  for  the  uses, 
ends,  and  purposes,  with  thepowers 
and  under  the  burden,  and  condi- 
tions and  provisions  herein  before 
written." 

2.  The  trustees  sold  part  of 
the  lands  conveyed  to  them,  and 
assigned  l!b  the  purchaser  the 
trust-disposition,  together  with  the 
procuratory  of  resignation,  and 
precept  of  sasine  therein  contained. 
Upon  the  precept  so  assigned  the 
purchaser  was  infeft.  By  succes- 
sive conveyances,  without  any 
other  infeftment,  the  lands  came 
into  the  hands  of  the  pursuer,  who 
sold  them  to  the  defender.  The 
defender,  on  examining  the  titles, 
objected  to  pay  the  price,  in  respect 
that  the  progress  was  not  good, 
and  the  pursuer  raised  an  action 
for  implement  of  the  sale,  by  pay- 
ing the  price,  and  also  for  damages, 
which  was  met  by  a  counter  action, 
at  the  defender's  instance,  for  im- 
plement of  the  contract,  by  giving 
a  good  title  and  for  damages. 

3.  In  support  of  his  action  the 
pursuer  pleaded — From  the  con- 
struction of  the  tmst-settlementy 


power  was  given  to  assign  the  pre- 
cept for  absolute  infeftment  in  fa- 
vour of  a  purchaser.  Although  the 
precept  of  infeftment,  so  far  as  re- 
gard^ the  trustees,  was  in  trust 
only,  yet  it  was  a  precept  to  give 
unqualified  infeftment  to  any  pur- 
chaser or  assignee  of  the  trustees. 
Wherever  there  is  a  trust-disposi- 
tion, with  powers  of  sale,  and  a  pre- 
cept of  trust-infeftment  is  also  add- 
ed, it  is  competent  for  a  trustee, 
who  has  exercised  the  power  of  sale, 
and  who  has  not  taken  infeftment, 
to  assign  the  trust-precept  to  the 
purchaser  as  a  warrant  for  an  ab- 
solute infeftment.  The  combined 
effect  of  the  trust-disposition,  the 
sale  under  it,  and  the  trustee's  dis- 
position and  assignation,  was  to 
form  a  good  warrant  to  the  notary 
to  expede  a  simple  and  unqualified 
infeftment  under  the  precept.  The 
defender  pleaded — The  sasine  is 
ex  facie  without  a  warrant.  The 
precept  of  sasine  is  qualified  with 
the  condition  that  infeftment  was 
to  be,  given,  ^^  biU  that  in  trust  aJr 
ways  for  the  uses,  ends,  and  pur- 
poses herein  before  written."  No 
absolute  or  unqualified  infeftment 
could  be  given  under  that  precept. 
The  infeftment,  therefore,  expede 
by  the  purchaser  from  the  trustees, 
and  which  proceeded  upon  that 
precept  for  its  warrant,  was  inept. 
4.  Lord  Cobehouse,  Ordi- 
nary, ^^Found  that  the  defender  was 
bound  to  implement  the  missives 
of  sale."  In  a  Note  his  Lordship 
observed, — ^^  It  is  thought  that 
there  is  no  ground  whatever  for 
the  objections  which  the  purchaser 
has  made  to  the  progress  of  titles 
offered  by  the  seller.     By  Mr. 
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Ramsay's    settlement,    dated    in 
1764,  his  whole  heritable  estate, 
including  the  subjects  in  question, 
is  conveyed  to  trustees,  and  to  the 
assignees  or  disponees  of  the  trus- 
tees, and  to  the  heirs  of  the  dis- 
ponees, but  excluding  the   heirs 
and    executors    of   the    trustees. 
There  is  no  power  of  assumption 
given  to  the  trustees ;  but  there  is 
a  power  of  sale  and  of  granting 
dispositions  to  the  purchasers,  who 
it  is  declared  shall  noways  be  con- 
cerned with  the  application  of  the 
prices,  or  with  any  of  the  provi- 
sions or  conditions  of  the  settle- 
ment.    Then  follows  a  precept  of 
sasine  in  favour  of  the  trustees, 
and  of  the  accepting  and  surviving 
trustee,  and  to  the  assignee  of  the 
said    trustees  or    trustee.       The 
assignees  here  contemplated  must 
necessarily  have  been  the  persons 
to   whom   the  heritable   subjects 
were  sold  by  the  trustees,  for  they 
had  no  power  to   assign  to  any 
other  parties ;  and  the  parties  to 
whom   they   should   assign   were 
declared  to  have  no  concern  with 
the  application  of  the  price,  or  the 
conditions  of  the  trust.     Even  in 
the    general    case,   it    has    been 
thought  that  a  precept  to  infeft 
one  in  trust,  may,  when  such  trus- 
tee has  power  to  sell,  be  assigned 
to    the    purchaser.       See    Bell's 
Principles,  3d  edit.  p.  236.     The 
reason  is  plain,  because  it  is  an 
established  rule,   that   a   precept 
may  be  assigned  qualificate;  and 
if  the  trustee  himself  has  power  to 
sell  to  one  who  is  not  to  be  bound 
by  the  conditions  of  the  trust,  he 
may  assign  the  precept  to  the  pur- 
chaser,   under  that    quality  ex- 


pressed or  implied.  Bt 
tion  to  this,  there  is  th< 
in  the  present  case,  thi 
cept  is  expressly  grante 
nees;  and  as  there  co 
assignee  but  a  purchase 
have  been  in  the  grar 
that  the  precept  should 
warrant  of  infeftment  U 
chaser,  exempt  from  1 
tions  of  the  trust." 

5.  The  defender  I 
claimed,  the  Court  " 
Lord  President  Hoi 
ed, — "  The  trust- dispos 
granted  with  powers  o\ 
was  provided  that  a 
should  have  nothing  t< 
the  conditions  of  the  tr 
the  truster  directed  inft 
be  given  to  his  trustee 
disponees  and  assignee 
could  be  no  assignee^ 
purchasers,  and  they  we 
no  concern  with  the  coi 
the  trust ;  and  under  th 
tion  of  the  open  precept 
the  trustees  to  a  purchas 
the  infeftment  was  duly  \ 
and  was  valid  and  hal 
reasoning  in  the  Note  of 
Ordinary  appears  to  me 
answerable,  where  his 
states  that  ^it  is  an  e 
rule,  that  a  precept  m 
signed  qualificate ;  and  i 
tee  himself  has  power  to 
who  is  not  to  be  boui 
conditions  of  the  trust 
assign  the  precept  to  the 
under  that  quality  exp 
implied.  But,  in  ad 
this,  there  is  the  specia 
present  case,  that  the  ] 
expressly  granted  to    s 
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there  could  be  no  assignee 
urchaser,  it  must  have  been 
cpranter's  view  that  the  pre- 
lould  be  a  good  warrant  of 
ent  to  that  purchaser^  ex- 
l  from  the  conditions  of  the 
Lord  Balgray  "inti- 
his  decided  opinion  to  be 


for  adhering."  Lord  Macken- 
zie.— "  I  do  not  think  the  question 
is  altogether  free  from  difficul- 
ties ;  but  perhaps  they  are  of  a 
somewhat  metaphysical  nature, 
and,  on  the  whole,  the  judgment 
under  review  is  probably  well 
founded." 
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SECTION  11. 


ADJUDICATION. 


An  Adjudication  of  Lands  hdd  on  a  Personal  Titles  followed  iyfl 
charge  to  the  Superior,  is  excluded  by  an  Adjudication  ofiheftr- 
sonal  Right  made  real  by  Infefhnent,  to  the  effect  of  making  Hn 
latter  the  first  effectual  Adjudication. 

PIERSE  V.  LIMOND. 

June  22, 1701.  The  lands  of  Brockenhill  belonged  to  Laurie  of  Eedcasile, 
Narrative.  ^^^  were  held  by  him  under  the  Earl  of  Cassillis.  In  1767 
Laurie  sold  these  lands  to  Hugh  Ross  senior  of  Carse.  The 
disposition  to  Ross  contained  procuratorj  and  precept,  but  be 
died  in  1775  without  being  infeft.  His  son  Hugh  was  served 
heir  in  general  to  his  father,  but  he  did  not  complete  his  title 
by  infeftment.  In  1786,  Limond,  a  creditor  of  his,  adjudged 
the  lands,  and  having  obtained  decree,  he  used  letters  of  horning 
upon  the  adjudication  against  the  Earl  of  Cassillis,  the  superior. 
In  1790  Pierse,  another  creditor,  also  adjudged  the  lands,  and 
thereby  acquired  right  to  the  unexecuted  precept  contained  in 
the  disposition  by  Laurie  to  Hugh  Ross,  senior.  He  then  took 
out  an  extract  of  the  disposition  from  the  register  where  it  had 
been  recorded,  and  took  infeftment  on  the  unexecuted  precept 
The  instrument  of  sasine  recited  the  disposition  by  Laurie  to 
Hugh  Ross  senior,  also  the  general  service  of  Hugh  Ross  to  bis 
father,  and  also  the  deed  of  adjudication  at  Pierse's  instance. 
A  competition  ensued  as  to  whether  the  adjudication  led  by 
Pierse  or  that  led  by  Limond  was  the  first  effectual  adjudicatkm. 
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Pleaded  for  Piebsb. — It  is  not  disputed  tliat  in  competi-  Pi«m» 

tions  between  adjudgers  adjudging  the  estate  of  their  debtor  Ltwno. 

wlio  stood  iufeft  in  the  lands,  or  where  the  debtor  or  his  heirs  "Ttsl 
have  been  duly  charged  to  enter  to  their  predecessors,  a  charge 

J-      i-       .-  ■        X  ■  J         ^U  ^      AmODHMTI 

upon  an  adjudication  against  a  supenor  supersedes  the  necessity  Pumi. 
of  sasino.  In  the  sense  of  the  Statute  1661,  cap.  12,  the  charge 
is  held  to  be  exact  diligence  for  obtaining  infeflnient  But  in 
the  present  case  the  debtor  had  only  a  personal  right.  His 
author,  Mr.  Laurie,  remained  the  vassal  in  the  lands.  By 
charging  the  supmor,  llierefore,  in  the  way  he  did,  Mr.  Liniond 
lias  not  used  the  exact  diligence  for  obtaining  himself  infeft. 
His  adjudication  and  charge,  therefore,  cannot  compete  with 
the  infeftment  upon  Laurie's  disposition  taken  by  Pierse. 

Where  a  debtor  has  only  a  personal  right  to  lands,  the  neces- 
sary and  proper  course  for  a  creditor  to  take  is  to  complete  the 
personal  right  by  executing  the  procuratory  or  precept  adjudged 
by  him.  I^  again,  the  personal  right  does  not  contain  pro- 
curatory and  precept,  the  creditor  ought  to  proceed  by  an  ad- 
judication in  implement  against  the  grantor  of  the  personal 
right.  For  it  is  an  established  point,  that  when  a  debtor  has 
only  a  personal  right  to  lands,  the  disponeeor  adjudger  obtain- 
ing the  first  infeftment  is  [referable.  The  charge  by  Limond 
against  the  superior  cannot  exclude  the  infeftment  taken  by  the 
respondent  on  the  disposition  granted  by  Laurie  to  Hugh  Ross 
the  elder.  For  in  no  case  does  a  charge  against  a  superior  ex- 
clude an  after  infeflment,  except  where  that  infeftment  proceeds 
upon  a  charter  granted  by  the  superior  charged.  A  charge 
against  a  superior  is  sufficient  to  Interpol  him  so  as  to  debar  him 
by  any  voluntary  act  to  prefer  a  posterior  adjudger,  by  giving 
him  an  infeftment.  But  in  the  present  case  the  infeftment  in 
favour  of  the  respondent  has  been  obtained  upon  a  title  flowing 
from  a  person  not  connected  with  the  charge  given  by  Mr. 
Limond.  Had  the  respondent's  infeflment  proceeded  upon  a 
charter  from  Lord  CassilUs,  it  then  would  have  been  competent 
to  have  pleaded  the  i»ior  chuge  in  bar  of  the  validity  of  such 
a  charter.  The  radical  defect  in  Mr.  Limond's  proceeding  waa 
that  he  charged  the  superior  to  give  him  an  infeftment  in  the 
same  manner  as  if  Mr.  Rosa  had  been  infeft,  in  which  case  the 
superior  was  bound  to  have  given  a  common  charter  of  adjudi- 
2g 
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PRBflB     cation,  containing  a  precept  for  infeftment.     In  the  state  of  the 
LiMOMD.     common  debtor's  title,  however,  he  ought  either  to  have  taken 
1791,      infeflment  upon  the  unexecuted  precept  in  the  personal  dispo- 
sition, or  have  obtained  a  charter  of  resignation  and  adjudki- 
tion  upon  the  unexecuted  procuratorj  in  that  disposition. 

Abgumbnt  fob  Pleaded  for  Limond. — The  ancient  method  by  which  lo 
appriser  proceeded  to  make  his  apprising  effectual,  was  by  ob- 
taining a  decree  conform  and  by  executing  letters  of  four  forms 
against  the  superior.  This  procedure  was  discharged  bjtiie 
Act  1647,  cap.  43,  and  a  simple  charge  of  homing  on  twentj- 
one  days  was  substituted  instead.  From  that  time  such  charges 
were  understood  to  have  superseded  all  other  diligence  or  pnh 
cess  against  the  superior.  The  Act  1661,  cap.  62,  enacts,  that 
such  comprisings  as  are  preferable  to  aU  others  in  respect  of  the 
first  real  right  and  infeflment  following  thereon,  or  the  first  exad 
diligence  for  obtaining  the  same,  are  and  shall  be  holden  the 
first  effectual  comprising,  though  there  be  others  before,  andio 
date  anterior  to  the  same. 

In  every  question  between  adjudgers  or  apprisers,  a  charge 
to  the  superior,  without  anything  further,  has  always  been  held 
equal  to  an  infeftment  since  the  Act  1661.  Neither  Stair  nor 
Erskine  makes  any  distinction  whether  the  right  of  the  debtor 
to  the  lands  is  a  personal  or  a  real  right.  It  is  enough  that  he 
has  such  a  right  in  him  that  by  means  of  his  voluntary  act  and 
conveyance  the  adjudgers  might  have  obtained  an  infeftiuent 
from  the  superior ;  for  the  land  itself  supplies  to  the  adjadger 
everything  it  was  possible  for  the  debtor  voluntarily  to  hare 
done. 

The  decree  of  adjudication  obtained  by  Limond  adjuged  all 
right  which  the  father  of  his  debtor  had  to  the  lands  adjudged, 
in  virtue  of  dispositions,  assignations,  conveyances,  general  and 
special  services,  and  other  rights  and  titles  whatsoever,  and 
wherein  the  said  Hugh  Ross  might  purchase  and  procure  \^ 
self  entered  and  infeft,  served,  retoured,  and  cognosced  as  heir 
in  general  or  in  special  to  his  deceased  father. 

Here  every  right,  personal  as  well  as  real,  all  right  to  the 
lands  which  the  debtor  could  take  or  derive  from  his  authors, 
as  well  as  any  right  actually  vested  in  himself,  was  adjudged,  and 
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ilie  decerniture  in  the  decree  against  superiors  accordingly     Pirbsb 
*efers  to  rights  of  both  kinds.     It  decerns  the  superiors  of  the     Limomd. 
ands  to  infeft  and  seize  the  pursuer  and  his  foresaids  therein,     "rm^ 
o  be  holden  of  them,  their  heirs  and  successors,  superiors 
hereof,  sicklike  and  as  freely  in  all  respects  as  the  said  Hugh 
loss,  defender,  or  the  said  deceased  Hugh  Ross,  his  father,  to 
?hom  he  is  lawfully  charged  to  enter  heir  in  special,  as  said  is, 
>r  either  of  them,  or  their  predecessors  or  authors^  held,  hold, 
>r  might  have  holden  the  same.     The  charge  upon  this  decer-  * 
liture  includes  a  requisition  to  the  superior  to  grant  infeftment 
\0  the  adjudger,  in  so  far  as  any  right  that  was  in  the  debtor, 
real  or  personal,  would  warrant  the  same.     The  charge,  there- 
fore, by  Limond  was  a  competent  and  proper  mode  of  pro- 
cedure for  rendering  the  adjudication  effectual,  and  was,  per  se, 
tmfficient  for  that  purpose. 

The  Court  unanimously  Found,  "  That  the  Adjudication  at  Judomrnt.^ 
the  instance  of  Henry  Pierse  was  the  first  effectual  one."  ' 

Lord  Justicb-Clbbk  McQueen  observed, — "  The  adjudication    opinions. 
does  not  supply  feudal  investiture  in  questions  with  voluntary  Baron *iiume*s 
i^ts.    But  to  save  trouble  the  cursus  diligentice  is  enough  in  s^aaion  Papers, 
questions  with  adjudgers.     This  will  do  where  the  debtor  is 
infeft,  because  he  has  a  superior.     But  if  the  right  is  personal, 
it  Twill  not  do,  because  the  debtor  has  no  superior.     The  charge 
to  superior  here  is  therefore  inept,  and  if  the  superior  had 
complied,  the  charter  would  have  been  so  too.     In  such  a  case, 
the  adjudger,  to  complete  his  title,  must  do  what  the  debtor 
inost  have  done.     He  must  resign,  to  authorize  the  superior  to 
gJTe  a  charter.     To  resign  he  must  get  possession  of  the  dispo- 
>ition.    To  that  end  action  lies  against  the  possessor  to  exhibit 
^t  it  may  be  put  on  record  and  proceeded  on,  and  then  Lord 
CassiUis  must  have  complied.'' 

Lord  President  Campbell  observed, — "  There  is  no  more 
^  the  case  but  this — Lord  Cassillis  was  not  superior  to  Hugh 
Boss.  The  charge  to  him  as  such  was  inept,  and  so  his  charter 
would  have  been  if  he  had  given  it." 
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An  Adjudication  of  Lands  held  on  a  Personal  Title,  followed  hya 
Charter  of  Adjudication  and  Infeftment,  does  not  vest  the  Lanii 
in  the  Adjudger,  and  is  excluded  by  an  Assignation  of  the  Penond 
Right  made  real  by  Lifefiment. 

MARSHALL  AND  RUTHVEN  v.  WIGHT. 

March  1, 1782.  j^j  1 722  John  Henderson  disponed  to  Alexander  MorrisoD  » 
Nabbativk.  subject  holding  burgage  of  the  city  of  Edinburgh.  The  dispo- 
sition contained  a  procuratory  of  resignation.  In  1727  Morri- 
son, without  being  infeft,  disponed  the  subject  to  Robert  Cuming 
and  assigned  the  procuratory  in  Henderson's  disposition.  In 
1771  Cuming,  without  being  infeft,  disponed  the  said  subject  to 
James  Beveridge  and  Grizel  Chiesley  his  spouse,  and  tlie 
longest  liver  of  them  two,  in  conjunct  fee  and  liferent,  for  the 
said  wife  her  liferent  use  allenarly,  and  at  and  after  the  decease 
of  the  longest  Hver  of  them  two,  in  favour  of  Jane  Maconochi^ 
his  grandchild. 

Beveridge  died  without  being  infeft.  His  grandchild,  Jaoe 
Maconochie,  now  Mrs.  Wight,  was  infeft  in  July  1 779,  on  the 
unexecuted  procuratory  contained  in  the  disposition  by  H^ 
derson  to  Morrison  in  1722.  In  1777  Messrs.  Marshall  aad 
Ruthven,  personal  creditors  of  Cuming,  led  an  adjudicatioQ 
against  him  of  the  said  subject,  and  upon  this  adjudication  they 
were  infeft  in  June  1779.  In  1778  Cuming  was  sequestrated, 
and  a  summons  of  ranking  and  sale  brought,  including  the  sub- 
ject which  he  had  formerly  disponed  to  Beveridge.  Mrs.  Wight 
presented  a  petition  to  the  Court,  objecting  to  this  subject  being 
included  in  the  sale,  in  respect  of  her  infeftment  upon  the  un- 
executed procuratory,  in  July  1779.  Messrs.  Marshall  and 
Ruthven  insisted  that  that  subject  ought  to  be  included  in  the 
sale,  in  respect  of  their  infeftment  in  June  1779. 

ARoirMWJTFOR  Pleaded  for  the  Adjcjdgers. — ^Agreeably  to  the  noted  de- 
cision  in  the  case  of  Bell  v.  Gartshore,  the  adjudgers  are  entitled 
to  be  preferred  to  the  disponee,  as  their  infeftment  is  prior  \fi 
her's.  The  objection  taken  to  the  adjudgers'  infeftment,  i 
sustained,  would  be  the  severest  blow  that  was  ever  given  to 
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the  security  of  creditors  under  the  legal  diligence  of  adjudica-    maimau. 
tiOD.   In  order  to  an  adjudger  passing  his  charter  and  seisin  upon         «. 
an  unexecuted  procuratory  of  resignation  granted  or  conveyed      ^^'^"^' 
through  many  hands  to  his  debtor,  he  must  not  only  know  the       ^*^^- 
particular  date,  &c.,  of  these  titles,  but  they  must  be  actually 
in  his  possession.     Such  knowledge  and  possession  of  the  title 
can  seldom  or  ever  happen  but  by  collusion  of  the  debtor,  or 
by  some  singular  accident.     If  the  debtor,  therefore,  be  unin- 
feft,  it  must  be  impossible  for  his  creditors  to  discover,  with  any 
degree  of  certainty,  what  sort  of  right  he  has  to  the  lands,  or 
under  what  titles  the  same  have  been  derived  to  him.    Personal 
conveyances  do  not  necessarily  enter  into  any  record  for  publi- 
cation, and  few  of  them  are  ever  registered  in  any  record  before 
infeftment  has  been  taken  upon  them.     It  is  therefore  beyond 
the  power  of  an  adjudging  creditor  to  know  with  what  particular 
procuratory  or  precept,  general  service,  or  other  subsequent 
conveyance  thereof  he  ought  to  connect  his  infeflment. 

Even  if  the  adjudgers,  in  the  present  case,  had  discovered  the 
progress,  and  got  possession  of  the  procuratory,  that  would  not 
have  enabled  them  to  have  expede  an  infeftment  in  the  manner 
in  which  it  is  contended  by  the  disponee  they  ought  to  have 
adopted.  The  procuratory  of  resignation,  contained  in  the  dis- 
position by  Henderson,  warranted  a  resignation  to  be  made, 
tod  infeftment  given  to  the  disponee  or  his  assignees,  heritably 
«nd  irredeemably.  This  might  answer  the  purpose  of  a  volun- 
tary purchaser  fh)m  the  disponee,  or  one  who  had  adjudged  the 
disponer's  right  in  implement,  if  an  absolute  purchaser.  But  it 
could  not  be  immediately  converted  into  a  direct  warrant  for 
infefting  a  creditor  redeemablyy  and  for  the  purpose  merely  of 
^curing  a  debt  Procuratories  of  resignation  can  only  be  exe- 
cuted as  they  are  granted,  and  the  nature  of  them  cannot  be 
changed  by  an  assignment  of  them,  voluntary  or  legal. 

But  further,  the  form  of  transferring  feudal  property  is  dif- 
ferent, in  the  case  of  an  adjudger,  from  what  it  is  in  the  case 
of  a  voluntary  assignee.  A  voluntary  disponee  cannot  denude 
his  author,  and  transfer  the  feudal  right  of  a  burgage  subject 
folly  to  himself,  otherwise  than  by  resignation.  But  the  ad- 
judger has  the  right  transferred  to  him  without  using  any  form 
of  resigning  the  lands  into  the  hands  of  the  superior.    Although, 
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MARanALL  therefore,  feudal  forms  require  resignation  in  order  to  Test  a 
«.  disponer,  that  form  is  not  required  in  order  to  vest  an  adjudger. 
The  law  has  made  the  form  of  transmission  different  in  the  two 
1782,  cases,  upon  grounds  of  strong  expediency  and  necessity ;  and 
there  is  not  less  necessity  for  freeing  an  adjudger  from  the  form 
of  resignation,  when  the  right  of  tJie  person  adjudged  from  is 
pei^onal  than  when  it  is  real  In  both  cases  the  superior  is 
warranted  immediately  upon  the  adjudication,  and  without  any 
intervening  form  to  transfer  the  real  right  to  the  adjudge, 
whether  the  person  actually  had  it  in  him,  or  might  have  had 
it  by  using  the  form  of  resignation.  Adjudications  carry  not 
only  any  real  right  which  the  debtor  had  in  the  lands  adjudged, 
but  all  claim  or  right  whatever  which  he  or  his  authors  had 
with  all  the  writs  and  evidents.  The  adjudgers,  therefore,  had 
right,  by  their  adjudication,  to  the  unexecuted  procuratory  con- 
tained in  Henderson's  disposition.  If  they  had  obtained  pos- 
session of  it  they  might  have  executed  it.  But  as  they  neither 
had  it  nor  could  get  it,  and  as  almost  all  adjudgers  are  in  the 
same  position  in  this  respect,  the  law  has  merely  provided 
that  infeftment  may  pass  in  favour  of  adjudgers  without  anj 
resignation.  In  allowing  this  in  the  case  of  a  debtor  who  is  not 
infeft,  the  law  makes  no  greater  stretch  than  when  it  allows 
infeftment  to  pass  without  resignation  when  he  is  infeft.  Id 
both  cases,  if  the  adjudger  is  in  a  condition  to  use  that  form  of 
resignation,  he  has  the  right  to  do  so,  but  where,  as  in  the  pre- 
sent case,  that  cannot  be  done,  the  law  transfers,  or  requires  the 
superior  to  transfer  the  feudal  right  without  it  In  the  one  case 
the  debtor  has  the  property,  and  refuses  to  transfer  it  to  his 
creditor ;  in  the  other  he  may  have  it  by  an  act  of  his  own, 
when  he  pleases,  but  which  the  creditor  cannot  do  without  his 
assistance.  The  law,  therefore,  interposes,  and  at  once  requires 
the  superior  to  transfer  the  right  to  the  creditor,  by  giving  him 
infeftment  de  plaiWy  without  any  intermediate  steps  of  form, 
which  either  cannot  be  taken  at  all,  or  not  without  great  incon- 
venience. The  adjudication  conveys  to  the  creditor  the  personal 
right  which  was  in  the  debtor,  and  entitles  the  adjudger  to  de- 
nude the  person  last  infeft.  To  require  resignation  would  in 
both  cases  be  to  deny  the  creditor  infeftment,  as  in  the  one  case 
the  debtor  would  not  resign  for  himself,  and  in  the  other,  ho 
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-':  would  not  furnish  the  procuratory  upon  which  only  resignation    mamhau. 
::  could  be  made  for  his  author.  r. 

Wight. 


L-  Pleaded  for  the  Disponeb. — The  sasine  taken  by  Messrs.  ^^^ 
1  Marshall  and  Ruthven  is  inept  and  void,  because  Cuming  had  di^okek.^  ^^* 
:  no  feudal  right  or  title  to  the  house  which  could  be  adjudged 
from  him.  He  had  only  a  personal  right  by  the  disposition  in 
-  1722,  and  the  unexecuted  procuratory  of  resignation  therein 
contained,  which  was  granted  by  Henderson  in  favour  of  Mor- 
rison, and  which  disposition  and  procuratory  was  assigned  by 
Morrison  to  Cuming.  The  adjudication  led  by  Messrs.  Mar- 
shall and  Ruthven  could  not  carry  a  better  title  than  was  in 
Cuming.  It  could  therefore  carry  the  personal  right  only  which 
he  had,  together  with  the  unexecuted  procuratory  in  Hender- 
son's disposition.  In  order  to  complete  the  feudal  right,  they 
ought  to  have  resigned  upon  that  procuratory,  and  in  conse- 
quence of  such  resignation  they  might  have  obtained  infeftment 
in  security  from  the  Magistrates.  For  where  a  debtor  is  pos- 
sessed of  an  heritable  and  irredeemable  right,  that  will  be  suffi- 
cient warrant  for  his  creditor  attaching  and  carrying  it  redeem- 
€My.  But  their  infeftment  upon  the  adjudication  alone  was 
totally  inept.  The  adjudication  was  only  a  midcouple  to  give 
them  a  personal  right  to  the  lands  and  to  the  unexecuted  pro- 
curatory, but  it  could  not  of  itself  be  the  foundation  of  an  in- 
feftment in  the  person  of  the  adjudgers. 

A  burgh  infeftment  contains  both  the  charter  and  sasine  in 
one  instrument.  The  infeftment  produced  by  the  adjudger, 
therefore,  is  in  reality  a  charter  of  adjudication  with  the  sasine 
upon  it.  But  the  adjudgers  could  not  possibly  vest  the  feudal 
right  in  them  by  a  charter  of  adjudication,  as  the  person  from 
whom  they  adjudged  was  not  infeft.  They  could  only  vest  it 
by  a  charter  of  resignation,  or,  which  is  the  same  thing,  in  a 
burgh  tenement,  by  an  instrument  of  sasine  proceeding  upon 
the  procuratory  of  resignation  on  their  author's  disposition,  that 
instrument  being  both  charter  and  sasine.  This  is  the  way 
in  which  Mrs.  Wight,  the  disponee,  has  completed  her  title. 
The  difference,  therefore,  between  the  two  competing  rights  lies 
in  this.  She  has  therefore  the  only  real  and  feudal  title  to 
the  subject.     She  is  full  proprietrix  infefland  in  possession. 
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Mabshall    The  adjudgers,  on  the  other  hand,  have  not  completed 
«.         feudal  title  aright.     They  are  therefore  personal  creditors  onlj 
of  Cuming,  and  the  subject  in  question  ought  not  to  be  included 
^^^-       in  the  sale. 


WlQHT. 


joDOMDiT.  On  report  of  Lord  Alva,  Ordinary,  the  Court  Found, "  Ttak 

Jane  Maconochie  had  a  preferable  right  to  the  laigh  house  or 
shop  mentioned  in  the  petition,  and  that  the  same  ought  to  b 
struck  out  of  the  sale.  Therefore,  refused  the  desire  of  tb 
petition/' 

The  adjudgers  reclaimed,  and  founded  upon  certifieates  A- 
tained  from  the  principal  Clerk  of  Chancery,  and  one  of  tb 
principal  Clerks  of  the  City  of  Edinburgh,  certifying  that  n* 
signations  were  never  used  at  passing  charters  in  favour  i 
adjudgers,  whether  the  person  adjudged  from  was  infdl  or 
not,  unless  the  person  who  adjudged  was  in  possession  of  the 
former  rights. 

June  18, 1782.  The  Court  "  Adhered "  with  respect  to  the  objection  agniirf 
the  reclaimer's  objection,  but  remitted  to  the  Lord  Ordinary  to 
hear  parties  on  the  objections  to  Mrs*  Wight's  right. 

opraioM.  Lord  Braxfiblb  observed, — "  Whatever  may  be  said  as  to 
Eiphins^'s  practico,  it  is  a  point  so  well  established  that  an  infeflment  oi 
Session  Papers,  g^jj  adjudication,  where  there  was  only  a  personal  right  in  the 
person  adjudged  from,  would  not  be  effectual,  that  there  is 
not  a  lawyer  at  the  bar  who  would  give  an  opinion  that  suck 
an  infoftment  would  be  effectual  I  am  therefore  clear  for  re- 
fusing the  petition  in  so  far  as  regards  the  point  of  law.'' 


It  will  be  seen  under  tbe  fol- 
lowing Section  that  Mrs.  Wight 
was  ultimately  unsuccessful;  for 
the  adjudgers  discovered  that  she 
had  taken  infeftment  upon  the 
unexecuted  procnratory  without 
having  been  first  served  heir  of 
provision  to  her  grandfather,  in 
whom  the  procuratory  had  been 


vested  by  the  conveyance  in  Ui 
favour  by  Cuming.     Having  ^ 
eovered  this  defect  in  Mrs.  Wig^> 
title,  the  adjudgers  immediitelj 
executed  the  procuratory  a  second 
time,  and  having  thus  obtainei 
the    first  valid  infeftment,  thej 
were  ultimately  preferred  to  Mt& 
Wight. 
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A  Personal  title  to  Lands  may  be  adjudged  in  implement  of  an 
Obligation  to  infejl  in  a  right  of  Annualrent 

MURDOCH  ».  HOME. 

James  Habdie  stood  base  infeft  in  a  tenement  of  land  in  the  .Dec.  ii,  1772. 
town  of  Borrowstounness,  of  which  the  Duke  of  Hamilton  was  naerativh. 
Boperior.     By  disposition  containing  procuratory  of  resignation ,,   

r  J         r  or  j  o  Ukrbpobtkd. 

and  precept  of  sasine,  he  conveyed  this  tenement  to  Andrew  Wil- 
flOD,  who,  in  1 725,  while  uninfeft,  granted  an  heritable  bond  for 
£220  to  Andrew  Gray,  senior,  and  Walter  Corbet,  merchants  in 
Glasgow.     The  bond  contained  an  obligement  to  infefit  them  in 
an  annualrent  of  £l  2  sterling,  or  such  annualrent  as  should  by  law 
cffeir  to  the  principal  sum,  to  be  uplifted  forth  of  the  said  tene- 
ment   In  respect  he  was  not  yet  infeft,  WUson  farther  obliged 
liimself  and  his  heirs  to  procure  himself  duly  infeft  and  seized  in 
the  tenement,  and  being  so  infefit  and  seized,  to  infeft  Andrew 
Gray  and  Walter  Corbet,  and  their  heirs  and  assignees.     The 
bond  also  contained  procuratory  and  precept,  with  clause  of 
absolute  warrandice  and  assignation  to  maills  and  duties,  and 
other  usual  clauses.     Upon  this  heritable  bond.  Gray  and  Cor- 
bet were  infeft.     The  heritable  bond  came  by  progress  from 
Gray  and  Corbet  to  Peter  Murdoch  and  William  Miller,  who 
being  desirous  of  completing  a  real  right  in  their  own  persons, 
executed  a  general  charge  against  James  Wilson,  eldest  son  and 
apparent  heir  of  Andrew  Wilson,  to  enter  heir  to  his  father. 
He  having  renounced  to  be  heir,  they  obtained  decree  cogni- 
h^s  causa  against  him,  "  for  implement  of  the  obligations  con- 
tained in  the  said  heritable  bond,  particularly  the  obligations  to 
infeft,  and  decerning  against  the  said  James  Wilson  cognitionis 
causa  tantum,  to  the  effect  that  sicklike  action,  process,  and 
6iecution,  contra  hcereditatem  jacentem,  of  the  said  deceased 
Andrew  Wilson,  his  father,   might  be  had  against  the  said 
defender,  as  the  pursuers  would  have  had,  had  he  entered  and 
not  renounced  to  be  heir  in  general  to  his  father,  for  payment  of 
the  sums  above  mentioned,  and  for  implement  of  the  whole 
)bligations  contained  in  the  heritable  bond  or  wadset  right." 
In  1751   Murdoch  and  Miller  obtained  a  decree  of  adju- 
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MuEDocH  dication  in  implement  of  the  heritable  bond,  against  JaioeB 
HuMi.  Wilson,  as  eldest  son  and  heir-apparent  to  his  father,  and  as 
1772.  lawfully  charged  to  enter  heir  to  him.  By  this  decree,  the 
annualrent  of  £12  sterling,  contained  in  the  heritable  bond,  to- 
gether with  the  whole  writs,  evidents,  and  securities  of  the 
lands,  particularly  the  disposition  by  James  Hardie  to  Andrew 
Wilson,  procuratory  of  resignation,  precept  of  sasine,  and  other 
clauses  and  obligements  therein  contained,  were  adjudged  ani 
decerned  to  appertain  and  belong  to  Peter  Murdoch  and  William 
MiUer,  as  having  right  thereto,  ^^  and  their  heirs  and  assigneei 
heritably  in  implement  of  the  said  obligement  by  the  said 
Andrew  Wilson  for  infefting  himself  in  the  foresaid  lands,  and 
infefting  and  seizing  the  said  Andrew  Gray  and  Walter  Corbel) 
the  pursuers'  authors  in  the  foresaid  yearly  annualrent,  uplifr 
able  forth  of  the  same,  and  for  establishing  and  making  up  the 
full  right  to  the  same,  in  the  said  pursuers'  persons,  as  haTing 
right  thereto  in  manner  foresaid,"  and  the  respective  superion 
of  the  lands  and  yearly  annualrent  aforesaid,  were  decerned  and 
ordained  to  enter,  receive,  infefl,  and  seize  the  pursuers  therein, 
and  to  make,  grant,  subscribe,  and  deliver  sufficient  charters. 

A  charter  of  resignation  and  confirmation  was  thereafltf 
expede  in  favour  of  Messrs.  Murdoch  and  Miller  by  the  Com- 
missioners of  the  Duke  of  Hamilton.  The  charter  contained  a 
confirmation  of  Bardie's  base  infeftment,  and  the  superior  having 
received  resignation  on  his  procuratory  in  favour  of  Andrew 
Wilson,  gave  infeftment  to  Messrs.  Murdoch  and  Miller  of  the 
said  annualrent,  as  having  right  by  the  adjudication  in  im- 
plement. 

After  the  death  of  Andrew  Wilson,  James  his  son  and  her  ] 
instituted  a  process  upon  the  Act  1695,  for  selling  the  tene-  j 
ment  which  liad  been  convoyed  to  his  father  by  Hardie,  and  he 
himself  having  become  the  purchaser,  the  price  became  the 
subject  of  competition  between  Messrs.  Murdoch  and  Miller  on 
the  one  hand,  and  Messrs.  Home  and  Scott  on  the  other.  The 
interest  founded  on  by  Mr.  Home  and  Bailie  Scott  was  a  com- 
mon decree  of  adjudication  at  the  instance  of  George  Gibson,  a 
creditor  of  Andrew  Wilson,  proceeding  upon  a  decreet  rw/ni- 
/iofiis  causa  against  James  Wilson,  the  son  of  Andrew.  Thi* 
decree  of  adjudication  was  dated  27th  February  1748,  and 
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ras  conveyed  by  Gibson  by  progress  to  Messrs.  Home  and    Mubdooh 

JCOtt.  HOMB. 

1772. 

Pleaded  fob  Murdoch. — If  Wilson  had  performed  the  obK-  aboumrnt  pou 
gation  incumbent  upon  him,  by  procuring  himself  infeft  in  the  ^*^*^'^*^"- 
tenement,  so  as  to  vaUdate  the  infeftment  taken  on  the  heritable 
bond  by  Messrs.  Gray  and  Corbet,  this  heritable  bond  would 
have  been  clearly  the  preferable  interest.  Farther,  if  James 
Wilson  had  not  renounced  to  be  his  father's  heir,  but  had  made 
up  titles  to  him,  and  implemented  his  father's  obligation,  by 
procuring  himself  infeft,  and  by  giving  infeftment  in  annual- 
lent  to  the  creditors  in  the  heritable  bond,  this  would  have  been 
BO  less  effectual,  and  would  have  made  the  holders  of  the  bond 
equally  secure  in  the  present  competition.  If  such  would  have 
ken  the  effect  of  voluntary  titles  completed  in  the  person  either 
of  the  father  or  the  son,  in  implement  of  their  obligation,  an 
idjudication  in  implement,  which  is  only  a  legal  method  for 
obtaining  the  performance  of  an  obligation,  must  have  the  same 
)peration. 

If  Andrew  Wilson,  in  place  of  granting  an  heritable  bond, 
iontaining  an  obligation  to  infefl  in  an  anuualrent  forth  of  the 
ubject,  had  disponed  the  subject  itself  for  a  price  paid,  obliging 
limself  to  make  up  titles  and  convey  writs,  evidents,  &c.,  this 
lisposition  could  have  been  made  effectual  by  an  adjudication 
n  implement.  The  obligation  granted  by  Andrew  Wilson  to 
infisft  in  an  annualrent  may  also  be  completed  in  the  same 
Doanner.  The  heritable  bond  is  a  conveyance  by  Wilson  of 
Bardie's  disposition  to  the  extent  of  the  sum  in  the  bond,  and 
18  a  conveyance  to  the  same  extent  of  any  personal  right  which 
Wilson  had  in  the  tenement.  This  personal  right  is  now  com- 
pleted by  the  infeftment  taken  in  consequence  of  the  adjudica- 
tkm  in  implement,  and  the  right  has  thereby  been  made  effectual 
against  the  land  itself  as  well  as  against  the  person  of  the 
grantor.  It  is  true  that  the  bond  contained  no  disposition  of 
tile  tenement  even  in  security,  but  simply  an  obligation  to  in- 
feft in  an  annualrent.  In  this  respect  the  cases  arc  not  similar, 
but  there  is  no  substantial  difference  between  them.  The  one 
nay  be  a  more  beneficial  right  than  the  other,  and  so  far  they 
lay  differ,  tanquam  majus  et  minusy  but  the  same  principle  must 
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MuBDocii     obtain  as  to  both,  and  the  same  rules  must  be  followed  in  ob- 
iioMK.       taining  implement  of  the  personal  obligation  and  in  comptoing 
1772.'      the  feudal  right.     The  grantor  of  an  heritable  bond  conveys  u 
interest  in  the  subject  to  the  extent  of  the  sum  in  the  bond, 
and  this  interest  may  be  rendered  real  in  the  same  manner  and 
by  the  same  forms  that  would  be  used  in  the  case  of  a  total 
disposition  of  the  feu.     In  either  case,  the  mere  conveyance  of 
a  personal  right  does  not  so  effectually  denude  the  granter  u 
that  a  posterior  personal  right,  followed  with  the  first  infeflmeat^ 
may  not  be  preferable,  but  still  a  personal  right  to  an  herit- 
able subject  is  conveyed  in  both  cases,  and  this  personal  right 
may  be  rendered  effectual  against  the  lands  by  an  adjudicatioi 
in  implement,  if  voluntary  performance  cannot  be  obtained. 

Messrs.  Murdoch  and  Miller  having  an  undoubted  right  bj 
progress  to  the  personal  obligement  in  the  heritable  bond 
granted  by  Andrew  Wilson,  the  question  came  to  be.  How  they 
were  to  proceed  in  making  this  personal  right  real  and  effectml 
against  the  lands  'i  Andrew  Wilson  himself  being  dead,  thej 
could  not  insist  in  any  process  for  obtaining  implement  against 
him.  They  therefore  charged  his  son  to  enter  heir,  and  thg 
constituted  the  obligation  by  a  decree  cognitionts  causa  agaimt 
him.  This  being  done,  they  led  their  adjudication  in  implemest) 
in  order  to  subject  the  lands  themselves,  concluding  for  as 
annualrent  forth  of  them,  such  as  Andrew  Wilson  had  obliged 
himself  to  grant,  which  was  accordingly  adjudged  in  thek 
favour.  No  other  competent  course  could  have  been  adopted 
The  adjudication  founded  on  by  Messrs.  Home  and  Scott  can- 
not be  brought  in  pari  passu  with  the  adjudication  led  by 
Messrs.  Murdoch  and  Miller,  as  if  they  were  of  the  same  kind, 
and  both  led  upon  the  Act  1672.  Messrs.  Murdoch  and  Miller 
had  no  occasion  to  adjudge  upon  that  Act.  They  had  a  spedil 
right  in  the  subject  by  the  heritable  bond,  which  only  required 
to  be  completed  by  infeftment,  and  in  order  to  this  they  ad- 
judged in  implement,  and  obtained  a  charter  of  adjudication 
from  the  superior.  With  this  charter  no  adjudication  upon  the 
Act  1672  can  possibly  compete.  The  case  is  the  same  as  if  a 
voluntary  infeftment  had  been  obtained  from  the  granter  him- 
self, and  it  makes  no  difference  that  the  creditor  has  been 
obliged  to  adjudge  in  implement. 


k 
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The  objection,  that  because  Andrew  Wilson,  when  he  granted     Murdoch 
Jie  heritable  bond,  was  not  infeft  himself,  he  could  not  consti-       Homb. 
tute  an  annualrent  over  the  subject,  and  that  therefore  as  such      17727 
imniiah^nt  did  not  exist,  an  adjudication  in  implement  thereof 
could  not  be  led,  and  that  a  nonentity  therefore  had  been  ad- 
judged, cannot  be  sustained.     Every  man  who  has  a  disposition 
in  his  person  to  an  heritable  subject,  may  effectually  oblige 
himself  to  grant  an  alienation  of  it,  or  to  create  a  burden  over 
[t     If  at  the  time  of  making  the  alienation  or  creating  the 
burden  he  has  only  a  personal  right  to  the  subject,  he  may 
become  bound  first  to  infeft  himself  and  then  to  infeft  the  dis- 
ponee,  and  if  he  fails  to  do  so,  the  consequence  is,  that  what  he 
ought  to  have  done  voluntarily  may  be  effected  by  an  adjudica- 
tion in  implement.     An  adjudication  in  implement  is  sometimes 
called  an  adjudication  ad  fdctum  prcestandum,  and  the  use  of  it 
is  to  substitute  the  authority  of  the  Court  in  place  of  the  act  of 
tbe  party,  and  thereby  to  obtain  performance  of  a  special  fact 
which  the  party  ought  to  have  performed.     It  makes  no  dif- 
fidence whether  the  adjudication  is  led  against  himself  or 
against  his  heirs,  except  that  in  the  latter  case  there  must  be  a 
previous  decree  either  of  constitution  or  cognitionis  causa.     In 
-either  case  the  decree  of  the  Court  orders  to  be  done  what  the 
party  himself  ought  to  have  done.     If  the  adjudication  is  in 
implement  of  a  disposition  of  the  lands,  the  lands  are  adjudged 
to  belong  to  the  disponee.     If  it  is  in  implement  of  an  obhga- 
im,  to  infefl  in  an  annualrent  out  of  the  lands,  and  to  do 
what  is  necessary  for  accomplishing  such  infeftment,  the  Court 
tdjuci^es  an  annualrent  out  of  the  lands,  and  as  much  of  the 
wilts  to  be  paid  yearly  as  will  satisfy  the  annualrent,  and  also 
ordains  the  superiors  of  the  lands  to  receive  and  infeft  the  ad- 
jndger,  and  to  deliver  sufficient  charter  to  him  for  that  purpose, 
in  order  to  establish  the  feudal  right  in  his  person. 

Plbaded  pok  Home. — The  respondent  has  acquired  an  un-  abgum nrr  for 
^oestionable  preference  in  the  subjects  in  medio,  because  Alex- 
ander Wilson,  the  debtor,  was  by  their  adjudication  denuded  of 
tbe  subjects  adjudged,  as  effectually  as  if  he  had  granted  a 
oonyeyance  thereof.    Any  posterior  adjudication  could  be  in  no 
better  position  than  any  subsequent  deed  or  conveyance  of  the 
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Murdoch     debtor,  and  of  consequence  is  void  and  null,  as  flowing  in  am 
HoMB.       hahente.    An  adjudication  is  a  legal  disposition,  whereby  a  nb- 
17727      j^^^  belonging  to  a  debtor  is  declared  to  pertain  and  belong  to  i 
creditor,  in  payment  of  his  debt,  or  it  is  at  least  of  the  nature  of 
a  pignus  prcBtorium,  whereby  lands  or  other  subjects  are  in  pledge 
in  the  hands  of  the  creditor,  for  his  security,  redeemable  in  i 
certain  time  by  the  debtor  upon  payment    Where  a  debtor  hii 
only  a  personal  right  to  the  subject  adjudged,  an  adjudicatki 
does  fully  divest  him  of  that  right  in  favour  of  the  creditor,  aol 
nothing  remains  for  any  posterior  adjudication  but  the  legal  reTe^ 
sion ;  otherwise  it  could  not  create  such  a  right  as  a  dispositioDor 
assignation,  or  such  a  nexus  as  an  arrestment  does  on  moveabiea 
At  all  events,  their  adjudication  is  entitled  to  be  ranked />an/NUfi 
with  that  of  Messrs.  Murdoch  and  Miller.    Messrs.  Murdoch  ani 
Miller  have  acquired  no  right  of  a  preferable  nature  to  that  of  &» 
respondents,  for  although  Andrew  Wilson,  for  farther  secuiilj 
of  the  sum  owing  to  Gray  and  Corbet,  became  bound  to  infeft 
them  in  a  certain  annualrent  right,  that  was  no  more  butt 
personal  obligation  upon  Wilson,  not  worth  anything  till  it  mi 
rendered  real  by  infeftment     The  grounds  of  the  respondeni/ 
debts  were  also  founded  on  personal  obligations  by  Wilson,  aal 
if  after  obtaining  their  adjudication,  they  had  obtained  a  duff* 
ter  from  the  superior,  and  been  infeft  thereon,  it  is  impossible 
to  maintain  or  show  any  rational  distinction  why  their  adjadh 
cation,  in  such  circumstances,  might  not  as  well  have  been  the 
first  effectual  adjudication,  as  an  annualrent  right  led,  resting 
like  any  other  common  ground  of  debt,  upon  the  personal  obliga- 
tion by  Andrew  Wilson.    What  pre-eminence  such  an  adjudicr 
tion  is  entitled  to  claim  against  others,  upon  personal  obligatioDB^ 
the  respondents  are  unable  to  divine,  or  by  what  means  it  cm 
shake  itself  loose  of  the  equitable  distribution  introduced  by  the 
Act  1661. 

The  adjudication  deduced  in  implement  of  the  supposed  an- 
nualrent right)  constituted  by  the  heritable  bond,  was  informal  and 
inept.  There  never  was  any  such  thing  as  an  annualrent  ri^ 
no  debitum  fundi.  The  personal  obligation  to  infeft  in  an  annual- 
rent  was  only  in  farther  security  of  the  principal  sum,  but  as  snch 
right  was  never  constituted  by  feudal  investitures,  the  adjudging 
was  plainly  adjudging  in  implement  of  a  nonentity,  a  subject 
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Iiat  had  no  real  or  legal  existence.  Forms  of  law,  or  the  dili-  Mubdcch 
jence  of  the  law,  must  be  traced  from  some  principle  or  rule.  Homb. 
in  adjudication  in  implement  is  a  well-known  diligence  of  the  1772. 
aw,  when  a  person  either  dispones  his  estate  without  procura- 
bory  or  precept  being  insert  in  the  deed,  or  where  he  grants  an 
obligation  to  dispone,  but  aftei*wards  refuses  to  fulfil,  or  through 
accident  cannot  fulfil,  the  same.  But  the  respondents  cannot 
eonceive  how  an  adjudication  of  this  sort  can  possibly  be  applied 
to  a  common  infeftment  of  annualrent,  in  virtue  of  a  precept  of 
sasine  in  an  heritable  bond  for  farther  security.  If  no  infeft- 
ment is  expede,  or  if  the  grantor,  having  only  a  personal  right, 
had  no  power  to  grant  any  such  infeftment,  the  bond  must  re- 
main merely  personal ;  but  by  adjudging  in  common  and  ordi- 
nary form,  it  may  be  made  real,  and  the  security  in  this  way  be 
made  as  vaUd  and  effectual  as  if  the  infeftment  had  really  been 
taken,  and  formal  in  every  respect.  When  an  annualrent  right 
IB  properly  constituted,  adjudications  upon  this  or  other  debita 
fmdi  do  not  stand  upon  the  common  footing  with  other  adjudi- 
cations upon  personal  debts.  But  there  exists  no  difierence 
between  a  personal  obligation  to  grant  an  annualrent  infeft- 
amt,  and  any  other  personal  obligation  for  any  sum  whatever. 
They  stand  upon  the  same  footing,  and  must  be  rendered  real 
by  tiie  same  method,  namely,  by  leading  adjudications  in  ordi- 
nary form,  for  adjudications  in  implement  are  properly  a  device 
of  the  law,  or  an  extraordinary  remedy  to  supply  what  cannot 
be  effected  by  any  other  method,  and  apply  solely  to  irredeem- 
able rights,  and  a  total  disposition  of  the  subject,  in  order  to 
complete  the  titles  necessary  for  a  feudal  investiture.  But  an 
obligation  to  pay  a  certain  sum  annually  out  of  lands,  and,  for 
security  thereof,  to  grant  infeftment  upon  these  lands,  is  no 
more  than  a  personal  obligation  of  debt,  for  performance  of 
which  the  lands  may  be  adjudged  in  common  form,  and  cannot 
properly  or  effectually  be  adjudged  otherwise.  The  object  of 
the  petitioners  in  having  their  adjudication  deduced  in  the  form 
they  have  adopted  is  obvious.  Their  heritable  bond  had  lain  over 
ftom  the  year  1 725,  without  any  feudal  title  being  established 
tipon  it.  The  respondent  deduced  their  adjudication  in  1748, 
jod  in  1751,  when  the  petitioners  came  to  lead  their  adjudica- 
tioiiy  observing  that  they  were  three  years  posterior,  they  thought 
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Murdoch     upon  this  new  expedient  to  be  preferred,  as  if  they  had  been 
Hoifi.       adjudging  upon  a  debitum  fundh  which  was  not  the  case. 
1772.  Lord  Elliock,  Ordinary,  "Sustained  the  objections  made  by 

Interlocutor  of  Mossrs.  Homo  and  Scott  to  the  interest  produced  for  John 
^SSm?72^'  Murdoch  and  James  Miller.'^ 


n^i?T7"2        ^^  ^  reclaiming  petition  by  Messrs.  Murdoch  and  Miller, 

Court  altered  the  Lord  Ordinary's  interlocutor,  "  Repelled  the 
Objections  to  the  petitioners'  adjudication,  and  Found,  that  is 
the  competition  with  Messrs.  Home  and  Scott,  the  petitioners 
are  to  be  preferred  according  to  the  date  of  their  infeftmeni" 

MslXteTsir      LoRD  MoNBODDO  obsorved, — "  An  adjudication  in  implement 
nay  CampbeU'8  is  preferable  to  an  adjudication  for  debt.     I  am  for  preferring 

Session  Papers. -.^    i     i   «  '^  ^ 

Murdoch. 

Lords  Pitpour  and  Coalston  concurred. 

Lord  Kbnnet. — "  I  doubt  if  petitioner  has  adjudged  from 
Gray  properly.'^ 

Lord  President  Dundas. — "  This  is  the  only  doubt  in  the 
case.     Seems  to  want  a  midcouple." 

Lord  Coalston. — *•'  They  adjudge  the  interest  he  had  in  tb 
lands,  which  is  the  same  thin^.^' 


Lands  possessed  under  a  Missive  of  SalSy  or  a  Disposition  containiMj 
neither  Precept  nor  Procuratory,  may  be  adjudged  in  imfleniid 
from  the  Seller  by  a  Creditor  of  the  Purchaser,  to  whom  tkeP^ 
chafer  has  granted  a  Disposition  in  Security,  containing  an  Auf 
nation  to  his  Personal  title  to  the  Lands, 

I.— STRACHAN  v.  whitepord. 

Feb.  9, 1776.       J  AMES  AiRD  was  proprietor  of  the  lands  of  Brackenhill,  in  the 
Nakbativb.    county  of  Ayr.     In  1754  he  entered  into  a  minute  of  sale,  by 
which  he  agreed  to  sell  these  lands  to  Dr.  Stewart,  Professor  of 
Mathematics  in  the  University  of  Edinburgh,  and  also  obligdi 
himself  to  grant  a  disposition,  procuratory  of  resignation,  ani 
precept  of  sasine.    Dr.  Stewart  then  entered  into  possession  of 
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;he  lands,  but  he  never  obtained  a  disposition  of  them,  and  was    Stbaohan 
lever  infeft  in  them.  WHrraroRD. 

In  1 727  Dr.  Stewart  granted  the  defender,  Sir  John  White-  '"^^ 
brd,  an  heritable  bond  over  the  lands.  By  this  bond  he  obliged 
limself  to  infeft  Sir  John  in  a  yearly  annualrent,  effeiring  to 
ihe  interest  of  the  sum  borrowed  to  be  uplifted  out  of  the  said 
ands,  and  also  to  infeft  him  in  the  lands  themselves,  for  and 
n  real  security  of  the  principal  sum,  and  the  annualrent  thereof, 
to  be  holden  of  him  and  his  heirs  and  successors  in  fcu-blench. 
Dr.  Stewart  further  assigned  to  Sir  John  the  writs,  evidents, 
rights,  and  titles  of  the  lands,  and  also  so  much  of  the  readiest 
rents,  and  upon  this  heritable  bond  Sir  John  was  infeft. 

In  1778  Dr.  Stewart  disponed  the  said  lands  to  the  pursuer, 
as  trustee  for  behoof  of  his  creditors,  with  power  to  the  trustees  to 
obtain  a  disposition  from  Aird,  and  to  sell  the  lands,  and  convey 
them  to  the  purchaser.  He  also  assigned  the  whole  writs  and 
tide-deeds  of  the  lands. 

In  1 774  Sir  John  Whiteford  obtained  a  decree  of  adjudica- 
tion against  James  Aird,  in  implement  of  the  minute  of  sale 
granted  by  him  to  Dr., Stewart.  The  decree  adjudged  the  lands 
to  pertain  and  belong  to  Sir  John,  heritably  and  irredeemably, 
in  implement  of  the  said  minute  of  sale,  to  which  the  decree 
declared  "  the  said  Sir  John  Whiteford  had  right  for  security, 
as  in  manner  foresaid."  By  this  decree  the  superior  was  de- 
cerned to  infeft  Sir  John  in  the  lands  to  be  holden  by  him,  in 
Bach  way  and  manner,  and  as  freely  in  all  respects,  as  James 
Aird  held,  or  might  have  holden  the  same.  Sir  John  was  there- 
after infeft  in  virtue  of  a  Crown  charter  proceeding  upon  the 
8aid  decree. 

Shortly  after  this  decree  was  obtained  by  Sir  John,  the  pur- 
suer, as  trustee  for  the  creditors  of  Dr.  Stewart,  brought  an 
action  of  reduction  of  the  decree.  He  also  raised  a  process  of 
adjudication  in  implement  against  Aird,  and  obtained  decree 
in  terms  of  his  libel. 

Plbaded  poe  the  Pursuer. — Had  the   defender  been  an  argumknt  pob 
cneroua  purchaser  from  Dr.  Stewart,  having  right  by  assignation   "^"*"' 
to  the  minute  of  sale  granted  by  Aird,  he  would  have  been 
entitled  to  have  adjudged  the  lands  from  Aird  in  implement  of 

2  H 
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Strachah  tJie  minute  of  sale.  But  the  defender  is  not  a  purchaser  or 
wniT£roED.  disponee  of  the  lands  from  Dr.  Stewart.  He  is  nothing  more 
1776.  than  a  personal  creditor  by  bond,  containing  an  obligation  from 
Dr.  Stewart  that  he  shall  give  him  a  valid  infefbment  in  the 
lands  in  security  of  his  debt.  All  claim  which  the  defender 
had  for  completing  his  security  lay  against  Dr.  Stewart,  with 
whom  alone  he  contracted,  and  not  against  Aird,  who  stood 
under  no  obligation  to  the  defender. 

There  is  no  solid  foundation  for  saying  that  the  minute  of 
sale  was  conveyed  to  Sir  John  by  the  assignment  in  the  bond 
It  is  a  mere  general  assignment  of  the  writs  and  evidents 
thrown  into  the  same  clause  of  the  bond  with  the  assignmeot 
to  the  rents,  and  can  import  no  more  than  a  special  power  to 
found  upon  those  writs,  in  evidence  of  the  granter's  right,  aB 
well  as  to  levy  the  rents  in  competition  with  Professor  Stewart 
himself,  or  any  person  who  should  pretend  to  dispute  his  title, 
and  to  evict  the  possession  of  the  lands  or  rents  from  the  cre- 
ditor. An  assignment  to  this  effect  would  be  implied  in  any 
heritable  bond  though  not  expressed ;  and  it  can  have  no 
stronger  effect  when  it  is  expressed.  Even  had  the  minute  rf 
sale  been  expressly  assigned,  such  an  assignation  would  stJO 
have  carried  only  a  limited  and  quaUfied  right,  a  right  to  def&A 
and  support  his  heritable  bond  by  any  aid  he  could  draw  froffl 
the  minute,  as  well  as  other  title-deeds  in  the  person  of  the 
grantor.  It  would  be  only  an  assignment  sub  modo  or  orf 
hunc  effechvm  of  supporting  his  security  as  a  creditor.  The 
absolute  and  complete  right  of  property  under  the  minute  stiD 
remained  in  Professor  Stewart,  subject  to  the  burden  of  the  de- 
fender's debt,  and  upon  payment  of  that  debt  there  would  hate 
been  no  need  of  a  reconveyance  of  the  minute  from  the  defender. 
All  right  under  it  in  the  defender's  person  would  have  vanished 
and  Professor  Stewart's  right  continued  afterwards  entire,  as  if 
no  such  bond  or  assignment  had  ever  been  granted. 

Besides,  the  defender,  instead  of  adjudging  from  his  debtor 
his  right  to  the  lands  in  security  of  his  debt  or  implement  of 
his  obligation,  adjudged  the  whole  lands,  and  got  them  declare<l 
to  belong  not  to  Professor  Stewart,  the  only  true  and  absolute 
proprietor,  but  to  himself,  and  that  not  in  satisfaction  or  secu- 
rity of  his  debt,  but  heritably  and  irredeeraablv.     It  is  in  vwn 
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urge  that  although  the  lands  were  thus  heritably  and  irredcem-  Strachaji 
ly  adjudged,  yet  the  defender's  right  is  to  be  understood  as  wnn-KFOBD 
»  more  than  a  right  in  security.  The  right  is  declared  ir-  TrTeT 
deemable  in  the  decree  obtained,  which  is  a  contradiction  in 
rms  to  the  supposition  that  the  right  is  only  in  security. 
Ithough  Aird  was  the  only  person  cited  to  defend  in  the  pro- 
!8S,  yet  the  defender  might  certainly  have  concluded  that  only 
»  much  of  the  lands  should  be  adjudged  to  him  as  would  satisfy 
:  secure  his  debt,  subject  to  redemption  by  his  debtor,  to  whom 
le  irredeemable  property  belonged.  Nor  is  it  sufficient  to 
emove  this  objection,  that  upon  payment  Professor  Stewart 
Dight  compel  the  defender  to  denude  in  his  favour.  Although 
lie  Court  might  give  relief  to  the  party  chiefly  injured  by  a 
wong  or  irregularity,  that  will  never  sanction  the  wrong  itself, 
aor  render  the  diligence  by  which  it  is  committed  valid  or 
effectual  in  prejudice  of  third  parties. 

Professor  Stewart  alone,  or  one  who  had  acquired  full  right 
from  him,  could  have  adjudged  the  lands  from  Aird  in  iniple- 
nent  of  the  Professor's  right.  Adjudications  in  implement 
haye  been  devised  for  supplying  the  want  of  procuratories  and 
precepts,  in  order  to  obtain  to  the  disponee  or  true  proprietor 
a&  entry  from  the  superior  to  the  feudal  right  of  his  own  pro- 
perty. Such  adjudication  led  by  any  other  than  the  }>erson 
who  is  virtually  and  substantially  proprietor,  is  in  itself  void  : 
because  having  no  title  to  the  absolute  irredeemable  property 
of  the  lands,  he  has  no  right  to  have  them  adjudged  to  him. 
Sr  John  neither  inlaw  nor  hi  justice  can  pretend  to  be  absolute 
and  irredeemable  proprietor  of  the  lands,  and  yet  that  is  the 
nj^t  and  the  only  one  obtained  by  his  adjudication. 

The  case  of  a  creditor  who  first  adjudges  from  his  debtor  his 
personal  right  to  lands  under  the  Act  1672,  and  then  adjudges 
tbe  lands  from  the  debtor's  cedent  or  author,  in  implement  of 
fee  debtor's  right,  is  totally  different  from  the  present.  Such 
au  adjudger  becomes  by  his  first  adjudication  a  general  or  total 
disponee  of  the  lands,  and  assignee  to  the  whole  personal  right 
that  was  in  the  debtor,  and  consequently  the  debtor's  author 
can  properly  implement  to  him  the  obligation  he  stood  under 
to  the  debtor  of  conveying  the  real  or  feudal  right,  and  the 
idjudication  itself  will  show  that  ho  holds  the  right  not  irre- 


1770. 


484  TRANSMISSION  OP  PERSONAL  RIGHTS  TO  LAND, 

SiBACHAN  Jeemably  but  under  the  legal  reversion  to  the  debtor.  The 
whitkpord.  defender  here  had  neither  by  adjudication  nor  voluntary  convey- 
ance any  right  to  the  property  of  the  whole  lands,  but  was  only 
a  partial  creditor  of  Professor  Stewart.  Mr.  Strachan  was  well 
founded  in  leading  an  adjudication  in  implement, because  the  titk 
on  which  he  proceeded  was  as  broad  as  that  of  Dr.  Stewart^ 
being  an  absolute  and  total  disposition  of  the  lands  granted  by 
the  Doctor,  with  a  special  assignation  of  the  minute  of  sale,  and 
consequently  the  feudal  right  might  be  properly  conveyed  from 
the  Doctor's  author  to  him,  and  remain  in  him  subject  only  to 
a  personal  claim  by  Dr.  Stewart  for  any  reversion  of  the  price 
that  might  eventually  arise  after  payment  of  the  Doctor's  debts. 
But  Sir  John  had  neither  by  adjudication  nor  by  voluntary 
conveyance  from  Dr.  Stewart  any  right  to  the  property  of  the 
whole  lands  or  to  the  entire  benefit  of  the  minute  of  sale,  bat 
was  only  a  personal  creditor  to  the  Doctor,  with  whom  the  sole 
title  to  the  property  of  the  lands  still  remained,  and  who  con- 
sequently had  the  right  and  not  Sir  John  of  adjudging  the 
lands  from  Aird  heritably  and  irredeemably.  The  charter  oIk 
tained  by  Sir  John  was  not  less  exceptionable  than  the  adjudi- 
cation. It  disponed  the  lands  absolutely  and  totally,  and  he 
was  infeft  in  the  absolute  and  entire  property  of  them. 

It  is  no  good  argument  that  the  defender,  if  the  mode  of 
diligence  which  he  pursued  be  inept,  could  have  adopted  no 
other.     But,  in  fact,  he  might  have  adopted  other  methods. 
He  might  have  charged  Professor  Stewart  at  any  time  after  hiB 
bond  with  homing  on  the  obligation  to  infeft,  or  he  might  hate 
maintained  an  action  for  compelling  him  to  get  the  feudal  title    \ 
of  the  lands  completed  in  his  person,  or  he  might  qua  creditor 
have  adjudged  the  lands  or  minute  of  sale  from  Professor 
Stewart  for  satisfaction  of  his  whole  debt,  and  might  then  have 
pursued  an  action  against  James  Aird,  the  Professor's  author, 
for  compelling  him  to  establish  the  feudal  right  in  his  own  per- 
son, in  implement  of  the  minute ;  or  he  might  have  maintained 
such  an  action  against  Aird  in  the  name  of  Professor  Stewart 
himself,  for  the  purpose  of  compelling  him  to  infeft  the  Pro- 
fessor, and  upon  his  failure  have  likewise  adjudged  in  implement 
All  these  methods  were  probably  avoided,  because  the  defender 
foresaw  tliat  he  would  have  been  in  no  better  state  than  a  com- 
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mon  adjudger,  and  that  the  other  creditors  adjudging  within    Stracuan 
the  year  would  have  come  in  pari  passu  with  him.  wuxtword. 

1776. 

Pleaded  fob  the  Defender. — A  charter  of  adjudication  and  aroumwitp<>u 
infeftment  can  only  vest  the  feudal  right  of  the  lands  in  the 
person  of  the  adjudger  where  the  feudal  right  stood  in  the 
person  of  him  against  whom  the  adjudication  is  led,  either 
really  orfictione  juris,  as  in  the  case  of  an  adjudication  upon  a 
special  charge.     If  indeed  the  person  against  whom  the  adju- 
dication is  led  is  possessed  of  a  personal  right  containing  a 
warrant  for  infeftment,  the  adjudger  can  upon  that  adjudication 
complete  the  feudal  right,  because  by  his  adjudication  he  con- 
▼eys  the  personal  right,  and  so  he  can  procure  himself  infeft  by 
executing  the  procuratory  or  precept  contained  in  the  personal 
right     But  where  the  debtor's  personal  right  rests  on  a  minute 
of  sale  containing  no  warrant  of  infeftment,  an  adjudication  led 
against  the  debtor  would  not  have  carried  the  feudal  right. 
Sach  an  adjudication  would  have  carried  the  minute  of  sale. 
Bat  to  complete  a  feudal  right  it  would  be  necessary  to  lead  a 
second  adjudication  against  the  debtor's  author  in  implement 
rf  the  minute  of  sale.     This  was  the  course  which  the  defender 
followed.     He  did  not  lead  an  adjudication  against  Dr.  Stew- 
art, for  that  was  unnecessary.     Such  an  adjudication  would 
kave  carried  only  the  minute  of  sale.     But  the  minute  of  sale 
had  already  been  conveyed  to  the  defender  by  Dr.  Stewart. 
The  only  use  of  an  adjudication  is  to  transfer  by  an  act  of  the 
law  a  right  from  the  debtor  to  the  creditor,  which  the  debtor 
oo^t  to  have  done  voluntarily  of  himself.     It  would  have  been 
nnnous  and  idle,  therefore,  for  the  defender  to  have  led  an  ad- 
judication against  Dr.  Stewart  in  order  to  transfer  a  right  which 
Dr.  Stewart  had  already,  by  his  voluntary  act  and  deed,  trans- 
feied  to  the  defender.     Having,  therefore,  a  right  to  the  minute 
of  sale  by  the  assignation  to  the  writs  contained  in  his  heritable 
bond,  the  defender  was  entitled  to  lead  an  adjudication  against 
Aird,  in  whom  the' feudal  right  stood,  in  implement  of  the 
minute  of  sale. 

The  defender's  right  is  altogether  the  same  as  if  he  had  an 
express  conTeyance  to  tho  minute  of  sale.  A  conveyance  to 
writs  and  evidents  in  general  carries  a  right  to  every  wTithip 
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Straoiian  of  and  concerning  the  subjects  conveyed.  Procuratories  and 
WHiraFORD.  precepts  are  executed,  charters  expeded,  and  infeftments  taken 
^jjQ  upon  no  other  title  than  a  general  assignment  to  writs  and  eri- 
dents.  It  is  not  necessary  for  a  general  disponee,  who  is  at 
the  same  time  heir-at-law,  to  expede  a  general  service,  or  to 
lead  an  adjudication  where  he  is  not  heir-at-law,  in  order  to 
carry  any  unexecuted  procuratories  or  precepts  that  might  hare 
been  in  the  person  of  the  defunct.  But  if  a  general  dLspoa- 
tion  have  all  the  effect  of  a  general  service,  and  entitle  the  dis- 
ponee to  execute  any  procuratory  or  precept  that  stood  in  the 
disponee,  as  much  as  if  they  had  been  specially  conveyed,  then 
a  general  assignment  to  writs  and  evidents  respecting  a  parti- 
cular subject  must  have  the  same  effect  as  if  every  writing  re- 
lative thereto  had  been  specially  and  expressly  assigned. 

The  lauds  were  adjudged  by  the  defender  from  Aird  heri* 
tably  and  irredeemably.     It  could  not  with  propriety  be  led 
otherwise  ;  for  no  right  of  reversion  was  competent  to  Aird 
under  the  minute  of  sale.     The  right  thereby  conveyed  to 
absolute  and  irredeemable.     The  adjudication  being  in  imple- 
ment of  the  minute  of  sale,  the  adjudger  fell  necessarily  to  ad- 
judge the  lands  heritably  and  irredeemably.     It  is  true  that 
the  minute  of  sale  was  only  conveyed  to  the  defender  in  security, 
redeemable   and  under  reversion  upon  payment  of  his  debt 
A  right  of  reversion,  therefore,  necessarily  existed  in  favour  of 
Dr.  Stewart,  and  in  virtue  of  that  right  he  is  entitled  to  redeem 
the  lands  from  the  defender  upon  payment  of  his  debt    Ba^ 
this  right  of  reversion  in  favour  of  Dr.  Stewart  is  no  reason  vibj 
the   lands  should  have  been  adjudged  under  reversion  fro^ 
Aird,  who  had  no  right  to  any  reversion  in  the  lands.     On  tb^ 
contrary,  the  lands  naturally  fell  to  be  adjudged  from  \ni^ 
heritably  and  irredeemably,  in  order  that  the  defender  might- 
on  recovering  payment  of  his  debt  from  Dr.  Stewart,  have  it 
in  his  power  to  convey  the  lands  to  him,  and  vest  him  in  th^ 
full  right  thereof.     An  adjudication  in  implement  must  always 
be  in  terms  of  the  obligation  in  implement  of  which  it  Is  Icil 
If  led  otherwise,  it  must  be  null  and  void.     If  the  defender's 
heritable  bond  had  contained  no  warrant  for  infeftment,  and  if 
Dr.  Stewart  had  been  vested  in  the  feudal  right,  an  adjudica- 
tion against  the  Doctor  of  au  annualrent  right  out  of  the  lands. 
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in  implement  of  the  obligation  in  the  bond,  would  have  been  Stbacuan 
the  proper  diligence.  But  as  the  feudal  right  was  not  in  Dr.  whiticpoiii* 
Stewart,  and  so  the  defender  was  forced  to  have  recourse  to 
an  adjudication  against  the  Doctor's  author  in  implement  of 
the  minute  of  sale,  it  is  impossible  that  the  adjudication  could 
have  been  led  properly  in  any  other  terms  than  heritably  and 
irredeemably.  But  as  the  defender  had  not  an  irredeemable 
right  to  the  lands,  and  a  right  of  reversion  lay  against  him,  the 
decemiture  of  the  decree  of  adjudication  expressly  sets  forth 
that  the  defender  had  only  right  to  the  minute  of  sale  "for 
security  in  manner  foresaid." 

It  is  objected,  that  if  the  minute  of  sale  had  contained  a 
precept  of  sasine,  the  pursuer  could  not  have  taken  infeftment 
in  security  of  his  debt  as  assignee  to  the  precept,  because  the 
precept  would  have  been  a  warrant  only  for  infefting  in  the 
absolute  property.     The  very  reverse  of  this  proposition  is  well 
founded  in  law.     When  a  person  has  an  absolute  right  to  lands 
with  a  precept  for  infefting  himself  in  the  absolute  right,  he 
is  entitled  to  qualify  that  right  in  what  manner   he  thinks 
proper,  and  take  infeftment  accordingly.     Although  the  precept 
as  granted  by  his  author  bo  simple  and  absolute,  conceived  to 
himself  and  his  heirs-general,  he  can  convey  the  precept  to 
himself  and  any  series  of  heirs  he  thinks  proper,  and  under  any 
conditions  and  provisions  he  thinks  fit,  and  an  infeftment  expede 
in  terms  of  the  conveyance  will  be  a  habile  and  proper  infeft- 
ment.   In  like  manner  he  may  convey  the  precept  to  a  third 
party,  either  simply  and  absolutely,  or  under  such  qualities  and 
conditions  as  he  shall  think  proper  to  name.     He  may  either 
convey  it  in  security  of  a  debt  or  under  reversion,  and  an  in- 
feftment taken  by  the  assignee  in  terms  of  the  conveyance  will 
he  a  proper  infeftment  to  answer  the  purposes  for  which  it  was 
intended. 

The  Lords  Found,  "That  the  Adjudication  led  by  Sir  John  Jwdomknt. 
Vhiteford  was  led  improperly :  Therefore,  Reduce  the  same,  ^'  '  ' 
together  with  the  Charter  and  Infeftment  thereon." 

Lord  Covington  observed, — "Sir  John  s  is  an  anomalous  right,    opinions. 
In  a  question  with  the  creditors,  I  must  hold  it  as  an  effectual  KiphinHton'A 

Sessiou  Papers 
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Stbachan  adjudication  of  the  property  of  the  estate.  In  the  question  with 
WmrKFosD.  Stewart,  I  must  hold  it  only  as  an  adjudication  in  security. 
1776  Sir  John  not  without  a  remedy  in  this  case.  He  might  hare 
led  an  adjudication  against  Dr.  Stewart.  He  would  thereto 
have  carried  the  right  in  the  Doctor,  and  entitled  him  to  have 
adjudged  in  implement.  There  is  no  instance  of  such  a  dili- 
gence as  this.  This  adjudication  is  a  contradiction.  The  adjo- 
dication  is  absolute,  yet  acknowledged  to  be  in  security  cndj. 
I  am  for  finding  that  Sir  John  must  come  in  pari  passu/' 

Lord  Eames. — "  Sir  John  might  first  have  got  his  author 
infefl  and  then  himself.  In  an  adjudication  in  implement  be- 
tween purchasers,  the  Act  1661  does  not  apply,  but  here  both 
parties  must  be  considered  as  creditors.  Sir  John's  adjudicatioQ 
in  implement  was  no  more  than  an  adjudication  in  securitj. 
It  therefore  falls  under  the  Act  1661,  and  must  come  in  pari 
passu/' 

Lord  Monboddo. — "  Suppose  Dr.  Stewart  had  assigned  to 
Sir  John  his  minute  of  sale.  Sir  John  either  in  his  own  name  or 
in  Stewart's  might  have  led  an  adjudication.  The  lands  here  are 
disponed,  and  the  writs  and  evidents  were  assigned.  The  onljf 
evident  that  could  be  of  use  was  the  minute  of  sale,  I  therefoK 
consider  it  as  if  the  minute  of  sale  were  nominatim  assigned 
His  adjudication  against  the  Airds  could  be  in  no  other  terms 
than  it  is.  His  interest  in  the  lands  is  ascertained  to  be  only  ^ 
a  creditor,  and  therefore  in  a  question  with  creditors  he  can 
only  plead  as  a  creditor.  If  Sir  John  had  been  no  more  than 
a  personal  creditor,  the  objection  on  Act  1661  might  apply, 
but  I  consider  liim  as  a  real  creditor." 

Lord  Justice-Clerk  Miller. — "  Sir  John  stands  here  in  the 
same  situation  as  if  he  had  an  express  conveyance  to  the  luinuU' 
of  sale.    In  that  view  he  might,  in  Dr.  Stewart's  name,  have 
brought  an  adjudication  against  the  Airds.     The  right  iii  Sir 
John  must  totally  denude  the  Airds  :  therefore,  he  could  not 
take  his  adjudication  against  the  Airds  in  any  other  way  than 
he  did.     But  that  adjudication  is  qualified  by  the  bond  from 
Stewart.     I  cannot  see  that  this  adjudication  should  not  hs^ve 
the  same  efiect  as  if  it  had  been  an  adjudication  in  consequence 
of  the  minute  of  sale.     The  Act  1661  was  meant  to  bring  in 
adjudgcrs  from  debtors  pa7*i  passUy  but  here  Sir  John  s  adjudi- 
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Q  proceeds  upon  an  assignment  to  an  heritable  subjoct.    khucham 
adjudication  was  not  against  the  debtor  but  against  his  wiutkfdbd. 
>r.     That  not  within  the  Act  1 661 .     The  case  of  Falconer      "moT 
not  applj.     There  Mr.  Falconer  a  creditor  to  the  common 
)r.    The  adjudication  against  the  common  debtor  would 
herefore  allow  creditor  to  get  a  preference  to  othoi-s.    There 
Let  1661  did  apply,  but  in  this  case  not" 
iRD  Gabdenston.—"  This  adjudication  is  incongruous.    An 
iication  in  implement  as  a  creditor  very  proper  if  Sir  John 
^t  an  assignation  to  the  minute  of  sale.     But  that  not  the 
the  cardinal  right  remained  in  Dr.  Stewart,  and  Sir  John'-s 
,  could  not  be  perfected  till  right  of  Dr.  Stewart  completed, 
h  never  could  be  by  Sir  John  proceeding  with  diligence  in 
wn  name.     Therefore,  Sir  John  must  come  in  pari  passu." 
>RD  Kbkhbt. — "  This  is  an  anomalous  sort  of  right.    The 
:nment  to  writs  and  evidents  was  only  for  the  purpose  to 
security  to  creditor,  but  not  to  entitle  the  creditor  to  load 
djudication  as  if  he  had  got  a  conveyance  to  the  lands  in 
erty." 

OBD  Covington. — "  Suppose  Sir  John  had  got  a  conveyance 
1  procuratory  and  precept,  would  that  have  entitled  Sir 
n  to  have  executed  the  procuratory  in  Ids  own  name  V 
ORD  Pkesident  Dundas. — "  I  cannot  soe  tltat  a  conveyance 
rrits  and  evidents  is  equal  to  a  conveyance  to  minute  of 
.  In  order  in  this  case  to  make  his  right  effectual.  Sir 
n  ought  to  have  completed  his  debtor.  Dr.  Stewart's  right, 
)re  he  could  complete  liis  own." 


11.— MACOREQOR  v.  MACDONALD. 

Colonel  Macgregor  Murray  was  proprietor  of  the  lands  of  Maivii  d,  im?.. 
nity  Mains,  of  which  the  Incorporation  of  the  Trinity  House   na^tVvb. 
[leith  wci-c  superiors.     Their  vassal,  Alexander  Smith,  ori- 
illy  disponed  those  lands  to  the  Rev.  James  Crown  and  the 
.  David  Johnstone,  who  wore  infeft  on  the  precept  contained 
bo  disposition  in  their  favour.    They  afterwards  disjwncd 
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Maoqregob  the  lands  to  Mrs.  Johnstone,  who  was  infeft  in  the  like  manner 
AUoDONALD.  on  the  precept  granted  by  them.  Mrs.  Johnstone  thereafter 
1843.  disponed  the  lands  to  the  trustees  of  Mr.  Loch,  by  disposition 
containing  procuratory  and  precept,  who,  without  taking  in- 
fefbment,  executed  a  disposition  and  assignation  in  Colonel 
Murray's  favour,  who  took  infeftment  on  the  precept  contained 
in  Mrs.  Johnstone's  disposition.  Colonel  Murray  thereafter 
resigned  on  the  procuratory  contained  in  the  disposition  bj 
Alexander  Smith  to  Messrs.  Brown  and  Johnstone,  and  ob- 
tained a  charter  thereon  from  the  Trinity  House.  On  the 
precept  contained  in  this  chapter.  Colonel  Murray  took  infeft- 
ment to  himself  in  liferent  and  to  his  son  General  Macgregor 
in  fee. 

There  were  thus  four  distinct  fees  standing  subordinate  to 
each  other : — Firsts  The  prime  superiority  held  immediatelj 
under  the  Trinity  House  by  Colonel  Murray  in  liferent  and  bis 
son  General  Macgregor  in  fee ;  Secondy  A  mid-superiority  in 
the  hcereditas  jdcens  of  Messrs.  Brown  and  Johnstone  ;  Tldri 
Another  mid-superiority  in  Mrs.  Johnstone,  or  in  her  hderedilas 
jacens ;  Fourth^  The  right  of  property  or  dominium  utile  in 
Colonel  Murray,  under  his  infeftment  on  the  precept  contained 
in  Mrs.  Johnstone's  disposition  to  Mr.  Loch's  trustees,  and  as- 
signed by  them  to  him. 

Colonel  Murray  died  in  1822,  leaving  a  general  disposition 
and  deed  of  settlement,  dated  8th  September  1806,  whereby 
he  conveyed  his  whole  property,  heritable  and  moveable,  to 
himself  in  liferent,  and  to  his  son  General  Macgregor  in  fee- 
The  deed  contained  no  special  mention  of  Trinity  Plains,  nor 
indeed  of  any  other  heritable  property  of  the  granter.     But  i^ 
contained  an  obligation  on  him  to  infeft  himself  in  liferent  aD*^ 
his  son  General  Macgregor  and  the  heirs  of  his  body  in  fee,  i^* 
the  whole   lands  and  heritages  thereby   disponed.      Genera* 
Macgregor,  on  his  father's  death,  entered  into  possession  under 
this  general  deed  of  disposition  and  settlement  in  his  fevouT^ 
but  without  completing  his  titles  to  it.     He  thereafter  borroweiJ 
from  Colonel  Macdonald  first  £12,000  and  then  £2000,  for 
which  sums  he  granted  three  heritable  bonds,  in  the  form  of 
dispositions  in  security  over  the  lands  of  Trinity  Mains.     Eacb 
of  these  bonds  conveyed  the  lands,  together  with  all  right 
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-'title,    and   interest,  claim  of  right,  property  and   possession,  Macgrkgou 
'-"^petitory  or  possessory,  which  thegranter,  his  authors,  and  pre-  Macdonau). 
■-  ciecessors,  had  or  any  ways  might  have  claim  or  protend  to  the       TsjJT 
'-  subjects  disponed.     They  also  contained  an  obligation,  duly  and 
'^  A^alidly  to  infeft  Colonel  Macdonald  by  two  manners  of  holding  ; 
'*  and  for  that  purpose  to  grant  all  necessary  deeds  in  his  favour, 
-'  with  procuratories  of  resignation,  and  hot  to  lie  out  unexecuted 
-  with  the  superior.     In  both  bonds  Colonel  Macdonald  was  con- 
i-  stituted  the  general  cessionar  and  assignee  to  the  writs  and 
i    evidents,   rights,  titles,  and  securities  of  and  concerning  the 
r    whole  subjects  before  mentioned,  conceived  in  favour  of  me,  my 
a    predecessors  or  authors,  whole  clauses  therein  contained,  and 
all  action  and  execution  thereupon,  surrogating  and  substituting 
L    the  said  John  Macdonald  and  his  foresaids,  in  my  full  right  and 
.   place  of  the  premises,  with  full  power  to  them  to  procure  them- 
>   selves  infeft  and  seized  in  the  same,  at  my  expense,  but  redeem- 
r»    ably  always  and  under  reversion  in  manner  after  mentioned, 
::    and  generally  to  do  everything  thereanent  that  I  might  have  done 
J    before  granting  this  assignation.     The  deeds  contiiined  precepts 
of  sasine,  and  on  these  precepts  Colonel  Macdonald  was  infeft. 
General  Macgregor  died  in  1827,  after  having  been  in  pos- 
session of  the  lands  of  Trinity  Mains  for  upwards  of  three  years, 
leaving  a  trust-disposition  and  settlement.     The  trustees  entered 
into  possession  under  this  deed,  and  a  sale  of  the  heritable  pro- 
perty was  resolved  on  by  them.     It  was  then  discovered  that 
Gk^flerl^l  Macgregor  was  not  feudally  vested  in  the  property  of 
Trinity  Mains.     On  this  discovery  being  made,  Colonel  Mac- 
donald proceeded  to  make  effectual  his  right  under  the  two 
bonds  and  dispositions  in  security  granted  by  General  Mac- 
gregor in  his  favour.     With  this  view,  he  first  raised  lettei-s  of 
general  charge  against  Alexander  Nugent  Murray  Macgregor, 
the  eldest  son  of  General  Macgregor,  as  heir  both  of  his  father 
and  of  his  grandfather  Colonel  Murray.     He  then  raised  an 
action  of  constitution  in  implement  against  him,  also  as  heir  of 
his  father  and  grandfather,  in  which  action  he  was  ordained  to 
procure  himself  served  and  retoured  heir  to  his  father  and  grand- 
father in  the  lands  of  Trinity  Mains,  and  to  implement  and 
fulfil  the  general  disposition  of  1806  granted  by  his  grandfather 
in  favour  of  his  father,  and  also  of  the  two  bonds  and  disposi- 
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Maooumor   tions  in  security  granted  by  his  father  in  favour  of  Colond 
Maodokald.   Macdonald,  and  to  execute  valid  deeds  whereby  the  heritable 
1343.       but  redeemable  rights  in  the  lands  might  be  vested  in  Colond 
Macdonald.      Letters  of  special  charge  were  then   executed 
against  him,  charging  him  to  enter  himself  heir  in  special  to  his 
grandfather  in  the  lands  of  Trinity,  in  which  his  grand&ther 
died  last  vest  and  seized,  to  the  effect  that  Colonel  Macdonald 
might  have  all  action,  process,  and  execution  of  adjudication, 
and  others  of  the  law  competent,  directed,  used,  and  executed 
against  him  and  the  said  lands,  ^^  for  implement  to  the  said  John 
Macdonald,  the  complainer,  of  the  said  bonds  and  dispositacms 
in  security  and  obligations  therein  contained.'^     A  process  of 
adjudication  and  implement  was  then  raised  by  Colonel  Mac- 
donald against  Alexander  Nugent  Murray  Macgregor  and  the 
trustees  of  his  father  General  Macgregor.      In  that  action 
decree  was  obtained,  adjudging  from  him  and  them  the  lands 
of  Trinity  Mains,  and  decerning  them  with  the  writs,  titte 
and  securities,  &c.,  of  the  same  in  time  coming,  during  the  nol- 
redemption,  to  pertain  to  Colonel  Macdonald,  heritably  but 
redeemably,  always  and  under  reversion  in  implement  of  tke 
general  disposition  of  1806,  and  of  the  bonds  and  dispositions 
in  security  in  Colonel  Macdonald's  fevour,  and  of  the  decree  of 
constitution  in  implement  obtained  by  him   against  General 
Macgregor's  heir. 

Letters  of  special  charge  were  then  executed  respectively 
against  the  heirs  of  Mrs.  Johnstone  and  the  heirs  of  MessR 
Brown  and  Johnstone,  in  the  hcereditaies  jacentes  of  which  pc^ 
sons  the  two  mid-superiorities  existed,  and  decrees  of  tinsel  of 
superiority  were  respectively  obtained  against  them.  The  su- 
periors next  in  order  were  General  Macgregor^s  trustees,  who  had 
obtained  an  entry  in  the  prime  superiority  from  the  TrinitT 
House.  Colonel  Macdonald  having  applied  to  them  for  a  charter, 
and  they  having  refused,  a  charge  was  given  which  was  disobeyed. 
Colonel  Macdonald  then  applied  to  the  Incorporation  of  the  Tri- 
nity House,  and  obtained  a  charter  of  adjudication  in  implement 
on  which  an  infefbment  was  expede.  He  then  raised  an  action 
of  maills  and  duties  against  Grencral  Macgregor's  trustees.  In 
defence  they  pleaded,  that  it  was  incompetent  for  Colonel 
Macdonald,  who  was  merely  a  personal  creditor  for  a  sum  of 
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aoncy,  to  adjudge  in  implement,  that  this  was  nothing  else    Maoobmor 
han  an  attempt  to  exclude  the  legal  pari  passu  preference  of  Maodohalo. 
djudgers  of  debt,  that  ho  might  have  adjudged  for  payment  of       i843. 
lis  debt,  but  that  adjudication  and  implement  was  not  in  the 
ircumstances  a  competent  form  of  diligence. 

Pleaded  for  the  PtfRSUBR. — The  general  disposition  of  1806  AEGmonrr  for 

PURfllTRR 

csted  in  General  Macgregor  a  right  to  lead  an  adjudication  in 
nplement  against  the  grantor.  It  conveyed,  generally,  the 
rholc  estate  which  was  vested  in  his  father,  and  it  contained  a 
alid  obligation  on  the  grantor  to  complete  a  title  in  his  own 
ivour,  and  to  infeft  the  disponee.  Had  the  disposition  been 
Dntained  in  a  deed  inter  vivos,  General  Macgregor  might  have 
nmediately  proceeded  to  lead  an  adjudication  in  implement 
gainst  the  grantee.  The  suspension  of  the  obligation  until  the 
eriod  of  death  did  not  vary  its  nature  or  effect.  It  was  an 
bligation  prestable  by  the  heirs  of  Colonel  Murray,  just  as  it 
rould  have  been  an  obligation  prestable  against  Colonel  Murray 
dmself,  had  it  been  delivered  and  come  into  operation  during 
018  life. 

General  Macgregor  being  vested  in  this  obligation,  assigned 
it  to  Colonel  Macdonald,  in  the  deeds  which  ho  executed  in  his 
fevour.     These  deeds  contained  a  conveyance  of  all  the  right 
and  interest  in  the  lands  which  he  himself  enjoyed.     They  far- 
ther contained  an  express  obligation  on  the  granter  to  complete 
an  eflfectual  right  in  his  own  person  to  these  lands,  and  to  infeft 
Colonel  Macdonald  in  them.     They  also  specially  assigned  the 
^ts  and  evidents  of  the  lands,  and  all  action  and  execution 
competent  thereupon.     Colonel   Macdonald  was  thus   placed 
precisely  in  the  position  in  which  General  Macgregor  himself 
stood  with  reference  to  the  obligation.    If  the  right,  therefore,  to 
'ead  an  adjudication  in  implement  against  Colonel  Murray  was 
vested  in  his  son,  under  the  deed  of  1806,  that  right  was  also 
vested  in  Colonel  Macdonald,  to  the  eflfcct  of  making  effectual  the 
two  bonds  and  dispositions  which  were  granted  in  his  favour  by 
General  Macgregor.    The  right  was  absolutely  vested  in  General 
Macgregor.  It  was  vested  in  Colonel  Macdonald,  subject  to  a  right 
of  reversion.    There  is  no  incompetency  in  conveying  an  obliga- 
tion which  is  absolute,  and  to  which  a  party  has  an  indefeasible 
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Macgugor    right,  to  the  effect  of  vesting  in  the  grantee  a  right  whidi  is 
Maodonald.   defeasible,  or  subject  to  a  particular  condition.    In  virtue  of  the 
1343,       two  bonds  and  dispositions  in  security,  Colonel  Macdonald  stood 
vested  in  a  personal  title  to  the  deeds  of  Trinity  Mains,  with  a& 
obligation  against  the  proprietor,  or  the  heirs  of  the  proprietor 
last  vested  in  the  fee  of  the  subjects,  to  complete  an  eflFectual 
feudal  title  in  his  favour.     He  was  therefore  in  titulo  to  insist 
on  an  adjudication  in  implement.     The  object  of  that  form  of 
process  is  to  get  an  imperfect  title  validated  and  completed  by 
a  proceeding  at  law,  in  virtue  of  a  specific  obligation  which  the 
parties  who  have  come  under  that  obhgation,  or  their  representa- 
tives, have  refused  to  implement.     Colonel  Macdonald  was  in 
the  right  of  a  specific  obligation  to  complete  titles  to  a  specific 
heritable  subject.     He  was  therefore  clearly  in  titulo  to  lead  an 
adjudication  in  implement  of  that  obhgation.     It  is  not  denied 
that  Colonel  Macdonald  might  have  competently  led  a  simple 
adjudication  for  debt.     He  might  have  done  so  if  he  had  been 
pleased  to  sui-render  his  right  to  affect  the  heritable  subjects 
conveyed  in  the  disposition  in  his  favour.     But  Colonel  Macdo- 
nald was  not  a  mere  personal  creditor.     He  had  not  only  ob- 
tained a  personal  obligation  for  repayment  of  the  sums  advanced 
by  him,  he  had  also  received  a  disposition  under  reversion,  witb 
an  obligation  to  infeft,  vesting  in  him  a  right  to  take  and  hold 
the  lands  themselves,  till  these  advances  should  be  paid.    A 
creditor  holding  a  bond  and  disposition  in  security  has  a  double 
right,  one  of  going  against  the  person,  the  other  of  going  against 
the  property.     He  is  under  no  legal  compulsion,  in  order  to 
give  advantages  to  competing  creditors,  to  abandon  one  course 
and  select  another,  by  which  the  benefit  of  his  disposition  should 
be  lost.     If  the  pursuer  had  been  a  purchaser  of  the  subject, 
and  the  deed  had  contained  a  conveyance  of  the  lauds  in  bia 
favour,  he  would  have  been  in  titulo  to  have  adjudged  an  im- 
plement against  the  heirs  of  Colonel  Murray.     The  deeds  in 
question  are  deeds  of  direct  sale,  alienation,  and  conveyance. 
Adjudications  in  implement  proceed  upon  obligations  cui  facti^ 
prcBstanda,  being  distinguished  in  this  respect  from  adjudications 
for  debt.     Between  an  obligation  to  grant  a  valid  conveyance 
irredeemably,  and  an  obligation  to  grant  one  redeemably,  there 
is  no  essential  or  real  diflerence,  except  in  degree.     If  a  party 
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'  whom  a  sale  is  made,  heritably  and  irredeemably,  can  ad-   MAoaBMOft 
dge  so  as  to  obtain  an  absolute  right,  there  is  no  legal  ground  maodomald. 
r  holding  that  a  party  to  whom  a  conveyance  Ls  made  heri-       1543. 
,bly  but  redeemably,  may  not  also  adjudge  in  implement  of 
J8  conveyance. 

The  argument  of  the  defender,  that  no  legal  connexion  ex- 
ted  between  Colonel  Murray  and  the  pursuer,  is  solved  by  the 
<5t  that  the  deeds  in  favour  of  the  pursuer  operated  as  a  con- 
jyance  of  the  right  which  General  Macgregor  had,  under  the 
Bed  of  1806,  to  proceed  against  his  father.    It  is  thus  that  the 
arsuer  is  entitled  to  proceed  against  Mr.  Nugent  Macgregor 
J  his  grandfather^s  heir.     If  an  adjudication  in  implement  was 
jmpetent  at  all,  the  course  followed  was  the  only  proper  course 
hich  could  be  followed.     The  party  last  vested  in  the  fee  of 
ie  subjects  was  Colonel  Murray.    Colonel  Murray  came  under 
n  obligation  to  infeft  his  son  General  Macgregor  in  them. 
^hat  obligation  was  transmitted  to  the  pursuer  by  the  deed 
xecutcd  by  General  Macgregor  in  his  favour.     By  the  general 
harge  given  to  Alexander  Nugent  Murray  Macgregor,  the  re- 
)resentation  of  Colonel  Murray  and  of  General  Macgi'egor  was 
ixed  upon  him.     By  the  subseciuent  decree  of  constitution  tlie 
special  obligation  to  infeft  in  the  subjects  was  constituted  as  an 
obligation  incumbent  on  him.     By  the  letters  of  special  charge 
be  was  ordained  to  enter  himself  heir  in  special  to   Colonel 
Murray,  the  party  last  vested  in  the  fee,  and  to  obtain  the  full 
heritable  and  irredeemable  right  to  the  subjects  established  in 
bis  person.     To  this  procedure  it  is  objected  that  the  debt  was 
liot  constituted  by  any  decree  taken  against  the  heir.     The 
answer  to  this  objection  is,  that  the  procedure  was  not  taken 
^th  a  view  to  an  ordinary  adjudication  for  debt,  but  on  the 
opposite  and  different  footing  of  an  adjudication  in  implement 
<>f  an  obligation  to  infeft  in  an  heritable  subject.     The  decree 
^  the  action  of  constitution  fixed  that  obligation  on  the  heir. 
It  would  have  been  absurd  to  have  constituted  a  money  debt 
^ithaview  to  warrant  a  procedure  ad  fctctum  prcestandum.     It 
^  also  objected  that  the  special  charge  should  not  have  been 
directed  against  the  heir,  to  enter  as  heir  in  special  to  his 
grandfather,  because  the  procedure  was  taken,  not  in  implement 
of  any  deed  granted  by  his  father,  but  in  implement  of  deeds 
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Maoorkgor  granted  to  the  pursuer  by  another  party.  But  if  the  sqpedal 
AUoDONALD.  charge  was  to  be  given  at  all,  it  could  only  be  given  to  tk 
1848.  heir  of  the  party  last  infeft  in  the  subject.  It  is  erroneouB  to 
represent  the  charge  as  given  with  no  view  to  implement  wj 
obhgation  come  under  by  Colonel  Murray.  It  was  in  order  to 
make  the  obhgation  contained  in  Colonel  Murray^s  dispositioii 
eflFectual  that  the  whole  proceeding  was  adopted.  The  right  of  tkc 
pursuer  was  attributable,  no  doubt,  to  the  deeds  and  dispositiou 
executed  by  General  Macgregor,  but  these  deeds  vested  in  A& 
pursuer,  by  assignation,  the  right  competent  to  General  Ma^ 
gregor  under  the  deed  of  1806.  The  charge,  therefore,  couM 
only  be  competently  given  to  Alexander  Nugent  Macgregor  to 
enter  heir  in  special  to  his  grandfather ;  for  the  obligation  was 
an  obligation  of  his  grandfather,  and  his  grandfather  was  die 
party  last  infefl  in  the  dominium  utile  of  the  lands  to  which  die 
obligation  referred. 

DBf™>™J  ^^      Pleaded  for  the  Defender. — An  heritable  security  grantel 
by  a  person  having  no  infeftment  in  the  subjects  burdened,  and 
dying  without  being  infeft  in  them,  is  altogether  inept.    Cohai 
Macdonald,  in  virtue  of  his  two  bonds  and  dispositions  in  secB- 
rity,  was  not  therefore  an  heritable  creditor  of  General  Mac- 
gregor.    He  was  substantially  a  personal  creditor  merely,  witfi   1 
an  obligation  on  the  General  to  infeft  him  in  certain  landi 
Colonel  Macdonald's  attempt  to  make,  imder  his  right,  a  vaW 
real  right  over  the  subjects  was  incompetent  and  inept    The 
debts  contained  in  the  heritable  bonds  were  not  constituted 
against  the  heir  of  the  original  debtor.     The  decree  of  constito- 
tion  is  also  erroneous,  in  so  far  as  it  decerns  the  original  debUw's 
heir,  as  heir  of  his  grandfather,  to  implement  to  Colonel  Mac- 
donald the  general  disposition  and  settlement  of  1806.    Colond 
Macdonald  had  no  right  to  conclude  for  implement  to  himsdf 
of  that  deed  which  was  executed  by  Colonel  Murray  in  fevour 
of  his  son.     The  charge  on  the  original  debtor's  heir  to  enter 
heir  in  special  of  his  grandfather,  Colonel  Murray,  was  also 
objectionable.     Colonel  Macdonald  was  no  creditor  of  Colonel 
Murray,  and  had  no  debt  to  enforce  against  him.     Colonel 
Murray's  heir  as  little  lay  under  any  obligation  to  Colonel 
Macdonald  as  Colonel  Murray  himself 
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The  adjudicatioD  in  implement  was  equally  inept  with  the 
previous  steps  of  procedure.     An  adjudication  in  implement  is   Maowwai-d. 
a  judgment  of  the  Court  enforcing  a  contract  relating  to  herit-      "USaT 
able  rights,  express  or  implied,  whore,  for  want  of  formalities, 
the  party  in  right  of  the  contract  has  not  the  ordinary  means 
of  completing  a  real  right     The  Court  enforces  the  contract  by 
adjudication  in  implement,  as  betwixt  the  parties  to  the  con- 
tract themselves.     But  it  is  an  entirely  new  and  unprecedented 
thing  to  employ  the  adjudication  in  implement,  as  has  been 
done  by  Colonel  Macdonald,  not  for  the  purpose  of  adjudging 
anything  from  his  debtor.  General  Macgregor,  or  from  General 
Macgregor's  heir,  but  for  the  purpose  of  adjudging  from  the 
heir  of  Colonel  Murray,  a  third  party,  a  right  granted  by  Colonel 
Murray  in  farour  of  General  Macgregor,  his  debtor.     What 
Colonel  Macdonald  ought  to  have  done  was  to  have  invested 
himself  with  the  personal  right  to  the  lands,  which  was  vested 
in  General  Macgregor,  by  leading  an  ordinary  adjudication  on 
his  bond.     But  to  pursue  in  his  own  name,  as  creditor  of  Mac- 
gregor, an  adjudication  in  implement  of  the  disposition  executed 
by  Colonel  ilurray,  iu  favour  of  the  General,  was  an  incompe- 
tent proceeding.    By  the  assignation  of  writs  and  evidents  con- 
tuned  in  his  heritable  bonds.  Colonel  Macdonald  did  not  obtain 
in  assignment  to  the  right  of  General  Macgregor  under  the 
general  disposition  and  settlement  by  his  father.    He  acquired 
thereby  no  more  than  a  right  to  the  deeds  and  papers  relating  to 
the  subjects,  in  order  to  defend  the  security  actually  given  him. 
There  was  no  separate  or  extrinsic  right  conveyed  to  him  by 
the  assignation.     Even  if  it  were  astiumed  that  Colonel  Mac- 
dooald's  heritable  bonds  did  contain  an  assignation  to  General 
Macgregor's   personal    right  under  his  father's  settlement  of 
1S06,  still  the  assignation  was  not  granted  to  Colonel  Mac- 
4inald  as  absolute  disponee,  but  simply  as  creditor.    Being  a 
laere  creditor  in  security,  he  was  not  entitled,  as  in  General 
*acgr^or's  room,  to  vindicate  for  himself  the  absolute  and  irre- 
<leeiDabIe  right  to  the  lands  vested  in  General  Macgregor,  under 
hia  lather's  settlement  of  1806.     That  he  chose  to  restrict  and 
limit  his  right,  so  as  merely  to  hold  the  lands  in  security,  is 
nothing  to  the  purpose,  when  the  question  is  as  to  the  true  legal 
character  of  the  proceeding.    There  is  no  sound  principle  on 
2i 
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macgbmob  which  it  can  be  maintained  that  Colonel  Macdonald  was  entitled 
Maodonald.  to  adjudge  in  implement,  in  his  own  favour,  the  universum  jns 
ig4g,  in  these  lands,  constituted  by  the  disposition  of  1806,  in  favour 
of  his  debtor.  If  in  his  character  of  creditor  he  had  adjudged 
the  personal  right  of  General  Macgregor  by  an  ordinary  adjo- 
dication,  this  anomaly  would  not  have  arisen.  The  ordinarj 
adjudication  is  the  method  recognised  by  the  law  for  traIlsfe^ 
ring  the  universum  jus  of  the  debtor,  and  transferring  it  in  secu- 
rity only,  having  in  it  a  reserved  power  of  redemption  to  the 
debtor  as  an  intrinsic  quaUty. 
Interlocutor  of  LoRD  MoNCREiFP,  Ordinary,  pronounced  the  following  inte^ 
locutor  : — "  Finds,  that  the  pursuer^s  father.  Colonel  John  Mafr 
donald,  in  virtue  of  the  two  bonds  and  dispositions  in  security, 
granted  to  him  by  the  deceased  Major-General  Murray  Mac- 
gregor, and  his  infeflments  thereon,  was  in  titulo  to  raise  and 
insist  in  the  process  of  adjudication  in  implement  set  forth  in 
the  record,  for  the  purpose  of  supplying  the  defect  in  the  feudal 
title  of  his  author,  as  the  disponee  of  his  father.  Colonel  Xae- 
gregor  Murray :  Finds,  that  the  title  of  the  said  Colonel  Ma^ 
donald  was  legally  and  validly  completed  by  adjudicaticm  ii 
implement,  and  the  charter  of  adjudication  and  infeftinait 
Ubelled  on  and  produced :  And  finds,  that  the  defender 
founding  their  title  on  the  mortis  causa  trust-disposition  of  the 
said  General  Murray  Macgregor,  are  not  entitled  to  stand  in 
competition  with  the  pursuer,  on  the  ground  of  the  priority  ia 
date  of  the  charter  of  adjudication  granted  by  themselves  in 
their  own  favour,  and  their  infeflment  thereon,  to  the  charter 
granted  by  the  over-superiors,  the  Trinity-House,  in  favour  of 
the  pursuer's  father,  and  his  infeftment  thereon,  due  regari 
being  had  to  the  circumstances  under  which  the  said  charter  * 
made  by  the  defenders,  in  their  own  favour,  was  executed: 
Therefore  repels  the  defences  stated  :  Finds,  that  the  po^ 
suer  had  a  good  and  sufficient  title  to  insist  in  this  action  of 
maills  and  duties ;  but  before  pronouncing  any  decemiturt 
appoints  the  cause  to  be  enrolled ;  and,  in  the  circumstuices 
of  the  case,  finds  no  expenses  due  in  this  competition,  with- 
out prejudice  to  all  other  claims  competent  to  the  pursuer, 
under  the  penalties  expressed  in  his  bonds,  for  the  expense  of 
completing  his   titles,   and  making  the   same    effectual,  and 
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©rving  to  the  defenders,  and  all  others,  their  answers  to  any    Maogbioor 
)h  claiins/'  Maodomald. 

In  the  Note  to  his  interlocutor  Lord  MoncreifF  observed, —      "iiJir 
This  is  an  important  and  difficult  case.     It  has  been  argued  Note  of  Lord 
Ji  very  great  ability ;  and  although  the  Lord  Ordinary  has        *^* 
ne  to  a  decided  opinion  upon  it,  he  is  far  from  thinking  that 
^re  is  not  matter  involved  in  it  requiring  very  grave  consi- 
ration. 

"  The  Lord  Ordinary  thinks  that  there  are  just  two  questions 
difficulty : — Firsts  Whether  it  was  competent  for  Colonel 
Donald,  as  assignee  to  all  the  rights  of  General  Macgregor, 
his  dispositions  subject  to  redemption,  to  adjudge  in  imple- 
nt,  from  the  heir  of  Colonel  Murray,  the  right  of  fee  which 
od  in  his  person  in  the  dominium  utile  of  the  lands,  when  he 
de  the  disposition  in  1806  to  himself  in  liferent,  and  his  son 
1  other  heirs  in  fee?  And  second,  Whether,  if  this  was 
npetent,  the  title  so  made  up  by  Colonel  Macdonald  by  ad- 
ication  in  implement,  and  standing  completed  by  charter  of 
udication  in  implement  and  infeftment,  can  be  defeated  by 
title  also  completed  by  adjudication  in  implement  by  the 
stees  of  Greneral  Macgregor's  trust-settlement,  in  all  the  cir- 
Dstances  attending  that  title  ? 

*  In  considering  the  first  of  these  questions,  the  Lord  Ordi- 
ry  lays  entirely  aside  all  arguments  derived  from  the  prin- 
les  which  regulate  adjudications  for  debt,  and  all  suggestions 
to  what  the  pursuer  might  have  done  if  he  had  contemplated 
iking  for  himself  a  title  of  that  nature.  There  is  no  doubt 
at  Colonel  Macdonald,  being  a  creditor  of  General  Macgregor, 
ight  have  led  such  an  adjudication  ;  and  it  would  have  been 
course  very  convenient  for  the  defenders,  or  for  any  other 
editors  who  held  nothing  but  personal  obligations,  as  it  would 
ive  simply  imported  a  surrender  of  the  securities  on  the  faith 
which  he  had  lent  the  large  sums  which  he  did,  and  placed 
[Q  on  a  footing  with  mere  personal  creditors,  whether  by 
irriage-contract  or  otherwise,  who  had  neither  stipulated  for 
p  obtained  any  securities.  To  suggest  the  modes  in  which 
ih  a  thing  might  have  been  done,  cannot  throw  light  on  the 
Mstion,  whether  Colonel  Macdonald,  standing  infeft  on  unex- 
tionable  dispositions  by  General  Macgregor,  was  entitled  to 
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Macomqob  have  the  defect  in  his  title,  as  having  died  not  seised  in  flie 
Maodonaid.  lands,  supplied  by  adjudication  from  the  heir  of  Colonel  Murray, 
~isiz^  in  implement  of  the  express  obligations  in  his  disposition  to  his 
son.  If  General  Macgregor  had  been  desirous  of  completing 
his  title  in  his  lifetime,  and  so  to  do  justice  to  Colonel  Mao- 
donald,  he  would  have  had  no  occasion  to  lead  an  adjudication  in 
implement,  because  he  would  either  have  done  so  by  a  service 
to  his  father,  if  the  fee  was  held  to  have  remained  in  him,  or  bjr 
taking  infeftment  on  his  disposition,  xf  there  was  a  direct  fee 
given  to  the  son.  But  such  a  case  excludes  the  question,  it  being 
evident  that  such  a  title,  whenever  made  up,  would  have  ac- 
cresced  to  Colonel  Macdonald's  infeftments.  It  does  not  how- 
ever follow,  that  there  would  have  been  any  incompetency  in 
proceeding  by  adjudication  in  implement,  if  anything  in  the 
titles  had  suggested  the  expediency  of  that  form. 

"  The  case  here  is  this : — General  Macgregor  having  died 
without  completing  his  title,  must  the  securities  held  by  Colond 
Macdonald  for  £14,000,  lent  on  the  faith  of  them,  become  ab- 
solutely nugatory?  Or  is  it  competent  to  render  them  effectual 
by  adjudication  in  implement  ?  The  argument  of  the  defenders 
goes  clearly  to  the  point  that  they  fell  altogether,  and  could  not, 
by  any  process,  be  made  effectual  even  against  the  purposes  of  • 
a  mortis  causa  settlement  by  General  Macgregor  himself,  only 
coming  into  operation  at  the  moment  of  his  death.  For  though 
the  defenders  make  criticism  on  the  steps  of  procedure,  it  is 
apparent  that  there  is  no  solidity  in  any  of  them,  if  adjudication 
in  implement  against  the  heir  of  Colonel  Macgregor  was  at  all 
competent  to  the  pursuer  ;  and  it  may  safely  be  assumed  that 
there  is  none,  when  it  is  seen  that  the  defenders  made  up  their 
own  title  by  the  identical  same  process. 

"  The  Lord  Ordinary  understands  the  nature  and  purpose  of 
the  process  of  adjudication  in  implement  to  be  precisely  for  sup- 
plying defects  in  the  grant  itself,  or  in  the  title  of  the  granter, 
where  the  substantial  right  was  clearly  in  him.  It  is  for  pe^ 
fecting  rights  of  the  ground  requiring  infeflment,  *  when  the 
disponer  is  either  expressly  or  implicitly  boimd  to  infeft  the 
acquirer,  and  ofttimes  to  infeft  himself  for  that  effect,  yet  hath 
not  performed  the  same/ — Stair,  4,  51,  9.  The  defenders  do 
not  dispute  this,  and  though  they  do  seem  to  maintain  that, 


ADJUDICATION.  501 

'  where  the  party  so  bound  to  infeft  himself  has  died  without   Macgewok 
doing  so,  his  grantee  cannot  adjudge  in  implement  from  his  Maodonald. 
-^*  author,  through  whom  alone  a  title  can,  in  most  cases,  be  com-     lilsT 
-    pleted,  it  seems  very  singular  that  they  should  maintain  such  a 
plea,  seeing  that  they  themselves  have  resorted  to  this  very 
^  course,  and  that  the  title  on  which  they  here  found  their  claim 
of  preference  is  made  lip  on  the  distinct  assumption  of  the  prin- 
ciple.   It  would  have  been  of  no  use  to  adjudge  as  in  implement 
from  General  Macgregor's  heir,  because,  as  he  was  not  in  tituh 
■    to  give  the  implement  required,  no  such  title  could  have  been 
'-    taken  out  of  him  by  adjudication,  and  it  was  altogether  unne- 
cessary for  carrying  any  personal  right  that  was  in  him,  every 
such  right  being  expressly  assigned  to  Colonel  Macdonald.    But 
it  is  manifest  that  any  such  process  would  have  resolved  into  an 
adjudication  for  debt,  altogether  ineffectual  to  establish  the  se- 
curity.   Accordingly,  the  defenders,  very  well  knowing  that  an 
adjudication  from  the  heir,  in  that  character,  could  be  nothing 
but  an  adjudication  for  debt,  although  their  whole  case  rests  on 
the  allegation  that  they  are  trustees  for  personal  creditors,  havQ 
not  attempted  to  lead  any  such  adjudication  for  debt  merely, 
their  object  plainly  being  to  get  a  title  by  adjudication  in  im- 
plement through  the  heir  of  Colonel  Murray,  GreneraJ  Macgregor^s 
author,  which  may  exclude  that  of  the  pursuer. 

"  The  question  between  the  parties  is  thus  manifestly  reduced 
to  the  single  point.  Whether,  taking  it  to  be  clearly  competent 
for  a  general  disponee  of  the  deceased  so  to  adjudge  in  imple- 
ment from  the  heir  of  the  disponer's  author,  it  is  not  competent 
for  a  party  holding  such  a  disposition  under  redemption,  as  that 
which  was  given  to  Colonel  Macdonald  ?  The  heir  of  Colonel 
Murray  was  bound  to  do  everything  that  could  be  required  for 
perfecting  the  right  of  General  Macgregor ;  and  if  so,  it  is  im- 
possible to  deny  that  General  Macgregor  could  assign  that  obli- 
gation. It  might  clearly  have  been  assigned  to  a  purchaser. 
The  defenders  here  say  that  it  is  assigned  to  them  ;  and  if  it 
could  be  assigned,  and  was  assigned,  there  can  be  no  incompe- 
tency in  the  assignee  enforcing  it  by  a  charge  to  that  heir,  and 
adjudication  in  implement.  The  question  therefore  is,  Whether 
Colonel  Macdonald,  by  the  dispositions  to  him,  did  obtain  such 
an  assignation  to  all  the  rights  of  General  Macgregor  as  entitled 
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MAOGSBQoa   him,  on  the  death  of  the  latter  uninfeft,  to  obtain  adjudicatioii 
liUcDONALD.   in  implement  from  the  heir  of  the  General's  author,  subject  to 
ig43        the  conditions  of  these  dispositions. 

"  The  Lord  Ordinary  must  confess,  that  he  should  not  hafc 
entertained  much  doubt  on  this  question,  if  it  were  not  for  the 
decision  in  the  case  of  Strachan  v.  Whitefoord,  9th  February  1 776; 
for,  in  the  general  reasoning  on  the  subject,  he  can  discover  no 
intelligible  ground  on  which  it  should  be  held  that,  where  the  dfo- 
ponee  is  assigned  into  all  the  rights  of  the  disponer,  though  qvat 
ficaJte  or  subject  to  redemption,  it  should  not  be  at  least  eqaallj 
competent  to  him  to  make  use  of  the  right  of  the  disponer  against 
the  heir  of  his  author  for  obtaining  a  complete  infeftment  in  the 
lands,  as  it  confessedly  is  to  a  gratuitous  or  mortis  causa  cb- 
ponee  from  the  same  party.  According  to  all  the  principleB  of 
justice,  the  state  of  the  case  should  be  the  reverse,  it  being  moie 
necessary  to  the  justice  of  the  law,  that  he  who  has  lent  \m 
money  solely  on  the  faith  of  a  special  security  actually  granted, 
should  obtain  frdl  implement  through  all  the  rights  of  his  debtor 
and  author,  than  that  such  a  title  should  be  given  to  a  genml 
disponee  in  a  trust  for  family  purposes,  where  no  special  seen* 
rity  had  been  either  stipulated  or  given.  The  difficulty,  thw- 
fore,  upon  which  any  such  difference  can  be  raised,  can  only  be 
a  diflSculty  in  the  form  of  the  title  of  the  creditor,  not  at  all  iB 
the  suKstance  of  his  right ;  and,  as  far  as  the  Lord  Ordinary 
can  judge,  the  question  was  so  considered  in  the  case  of  White- 
foord. 

"  The  defenders  put  the  question  as  if  it  depended  altogether 
on  the  sufficiency  of  the  assignation  to  the  writs  and  evidentu, 
in  the  dispositions  to  Colonel  Macdonald,  to  carry  to  him  the 
obligation  in  Colonel  Murray's  disposition  to  his  son.  If  it  did 
depend  on  this,  the  Lord  Ordinary  thinks  that  it  would  be  so 
carried  to  all  the  effect  necessary  for  the  present  question,  and 
that  the  case  of  Ronton  v.  Anstruther,  5th  December  1837, 
establishes  this.  But  it  does  not  by  any  means  depend  exdn- 
sively  on  that  clause.  In  the  present  case,  the  title  of  Colond 
Macdonald  was  not  an  heritable  bond  in  the  old  form,  by  whiA 
in  form  as  well  as  in  substance,  the  debt  is  merely  constitated 
an  encumbrance,  or  separate  lien  on  the  property.  The  present 
is  the  case  of  a  direct  dispasition  of  the  lands, '  together  with  all 
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•ight,  title,  and  interest,  claim  of  right,  property  and  possession,  ^iaoomooe 
)etitory  or  possessory,  which  I,  my  authors  and  predecessors,  macdomald. 
aave,  had,  or  any  way  might  have,  claim  or  pretend,  to  the  liiaT 
subjects  above  disponed,'  &c.  Then  the  disponer  binds  himself 
to  infeft  the  disponee,  and  to  grant  all  necessary  deeds.  This 
is  Mowed  by  absolute  warrandice,  and  then  comes  the  assign- 
ment  to  the  rents,  and  to  the  whole  writs  and  titles  in  favour  of 
the  disponer  or  his  authors,  ^  whole  clauses  therein  contained, 
md  all  action  and  execution  competent  thereupon/  This  title 
IS  no  doubt  created  only  in  security  of  the  debt  acknowledged 
in  the  bond  part  of  the  deed,  and  redeemably,  and  the  precept 
>f  sasine  is  qualified  by  a  special  clause  of  redemption.  But 
subject  to  that  quality  of  redemption,  the  feudal  title  in  the 
lands  is  direct  and  full,  and  to  all  the  purposes  of  making  that 
lille,  according  to  its  proper  character,  eiFectual,  the  disponee 
18  directly  assigned  in  to  every  right  which  the  disponer  had 
igainst  any  of  his  authors,  or  any  other  party.  The  charge 
md  the  adjudication  accordingly  are,  in  the  present  case,  ex- 
pressly limited  to  the  purpose,  and  qualified  by  the  condition  of 
redemption  expressed  in  the  title  itself.  But  so  qualified,  what 
is  it  but  '  action  or  execution '  on  the  disposition  by  Colonel 
Murray,  constituting  one  of  the  titles,  and  one  of  the  grounds 
of  claim  in  the  person  of  General  Macgregor,  which  he  has  ex- 
pressly disponed  and  assigned,  with  the  lands  themselves,  to 
Colonel  Macdonald  for  perfecting  the  right  given  ?  And  why, 
then,  should  it  be  less  competent  to  the  party  so  situated  so  to 
proceed,  than  to  a  disponee  for  trust  purposes,  though  not  sub- 
ject to  redemption  ? 

"  The  Lord  Ordinary  has  considered  very  carefully  the  case 

of  Whitefoord.     He  sees,  from  the  notes  of  Lord  Hailes,  that  it 

created  great  doubt  in  the  Court ;  and  the  defenders  liave  not 

done  quite  fairly  in  stating  the  opinions,  when  they  omit  all 

mention  of  the  fact,  that  the  Lord  Justice-Clerk  held  a  decided 

opinion  in  favour  of  the  adjudication,  and  against  the  judgment. 

Lord  Kaimes  had  the  same  opinion  at  first,  and  only  changed, 

on  the  notion  that  the  minute  of  sale  was  not  carried  by  the 

assignation  to  the  writs.    Lords  Monboddo  and  Alva  concurred 

with  the  Justice-Clerk.     Nevertheless,  if  that  case  were  the 

same  with  the  present  case,  the  judgment  would  be  of  great 
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Maogriqor   weight,  though  a  single  decision.    The  defenders  speak  of  pno- 
&UODOKALD.   tice  since.    The  Lord  Ordinary  does  not  know  what  this  meao^ 
1843,        no  similar  case  being  referred  to  ;  and  he  is  always  distrostfii 
of  such  broad  assertions  of  practice,  which  mean  nothing  mon 
than  the  alleged  existence  of  some  private  opinions.     But  tb 
present  case  appears  to  be  essentially  different.    Firsts  The  titk 
in  the  present  case  is  not  an  heritable  bond,  but  a  dispositkm 
under  a  power  of  redemption.     The  lands  are  wholly  conyeyed 
with  all  the  rights  of  the  grantor.     The  sasine  no  doubt  is  qoir 
lified  by  the  power  of  redemption.     But  the  title  otherwise  is  & 
perfect  title  in  the  lands,  certainly  in  point  of  form,  and  truly 
in  substance  also.     It  is  very  true  that,  being  in  its  nature  a 
right  in  security  only,  it  does  not  receive  practically  all  tha 
effects  of  an  absolute  disposition ;  and,  in  particular,  the  holder 
of  it  cannot  de  piano  enter  into  possession  of  the  lands.    The 
pursuer  is  not  asking  to  do  so,  but,  on  the  contrary,  is  insistmg 
in  this  the  proper  process  of  maills  and  duties  for  the  purpm 
of  obtaining  possession.     But  the  question  as  to  the  validity  of 
the  adjudication  in  implement,  does,  in  the  Lord  Ordinar/i 
judgment,  depend  essentially  on  the  form  of  the  title  given  (o 
Colonel  Macdonald,  the  substantial  justice  of  the  case  being 
undoubted,  as  the  Lord  Justice-Clerk  observed  in  the  case  of 
Whitefoord.     But  the  form  of  the  title  in  the  case  settles  the 
state  of  the  question  ;  and  the  entire  conveyance  of  the  lands» 
with  all  the  rights  vested  in  the  grantor,  relieves  the  case  of  the 
difficulty  which  was  then  supposed  to  exist  in  the  event  of » 
sufficient  assignment  of  the  personal  right,  though  even  that 
difficulty  seems  to  have  been  superseded  by  the  subsequent  cases. 
Second,  In  the  case  of  Whitefoord,  a  great  error  was  committed 
in  making  the  adjudication  absolute  upon  a  title  in  itself  limited. 
On  this  a  great  part  of  the  argument  rested,  and  the  terms  rf 
the  judgment,  which  found  that  the  adjudication  was  led  '  im- 
properly, seems  to  refer  to  it.     It  is  not  so  in  the  present  case. 
The  adjudication  is  properly  and  correctly  led  for  vesting  the 
right  given  by  the  dispositions,  and  nothing  more — ^that  is,  i 
right  in  the  lands  for  security  and  under  redemption.    The 
Lord  Ordinary  can  see  no  anomaly  in  the  title  being  so  consti- 
tuted.— Third,   There  is  another  difference.     In  the  case  of 
Whitefoord  the  competition  was  with  a  trustee  holding  under  a 
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rust-deed  ifder  vivos  for  creditors  in  the  proper  sense.     In  the   Maoomoo* 
iresent  case  the  title  of  the  defenders  is  neither  more  nor  less  maodohald. 
:han  a  common  settlement  mortis  causa  for  family  purposes.      IsisT 
No  doubt  the  first  purpose  is  the  payment  of  debts,  which  is  the 
first  purpose  in  all  trust-settlements.     But  this  is  very  different 
fipom  a  proper  trust  for  creditors.     In  itself  it  gives  no  security 
whatever  to  any  creditor,  and  it  could  not  do  so,  the  grantor 
being  dead  before  it  could  come  into  operation.     But  if  the 
Lord  Ordinary  imderstands  the  statements,  the  debts  referred 
to  consist  mainly  in  the  personal  obligation  of  a  marriage*con- 
tract  which  had  no  operation  in  the  lifetime  of  General  Mac- 
gr^r;   and  he  entertained  considerable  doubt  whether  the 
trostees  accepting  under  such  a  settlement,  and  so  representing 
General  Macgregor  universally,  are  entitled  to  come  into  com- 
petition at  all  with  the  pursuer,  seeking  and  obtaining  specific 
implement  of  General  Macgregor's  onerous  obligations,  to  com- 
plete the  onerous  titles  which  he  professed  to  give  to  Colonel 
Kacdonald. 

"  Although,  therefore,  the  Lord  Ordinary  is  sensible  of  the 
difficulty  which  some  of  the  views  taken  in  the  case  of  White- 
fi)ord  present,  he  is,  on  the  whole,  of  opinion,  that  it  does  not 
decide  this  case,  and  that  in  point  of  principle  there  was  no 
incompetency  in  Colonel  Macdonald's  adjudication.'^ 

General  Macgregor's  trustees  having  reclaimed.  Lord  Jus- 
flCE-CLEBK  BoYLB  expressed  doubts  as  to  concurring  in  the 
interlocutor  of  the  Lord  Ordinary,  in  consequence  of  the  decision 
in  the  case  of  Strachan  v.  Whitefoord.  The  Opinions  of  the 
other  Judges  were  therefore  directed  to  be  taken. 

Lord  President  Hope,  Lord  Gillies,  and  Lord  Mackenzie,     opinions. 
returned  the  following  Opinion  : — "  We  are  clearly  of  opinion  i^pc.    Lord 
that  the  Lord  Ordinary's  interlocutor  ought  to  be  adhered  to  ;  Mackenzie^'* 
and  as  his  Lordship,  in  his  note  to  the  interlocutor,  has  so  fully 
and  distinctly  given  his  reasons,  in  which  we  concur,  we  think 
it  unnecessary  to  resume  those  reasons.     We  shall  therefore 
only  observe,  whatever  might  be  our  opinion  in  other  cases 
alluded  to  in  his  note,  that  in  the  present  question  between  the 
Colonel  and  the  defenders,  we  entirely  agree  with  his  Lordship, 
iiat  they,  the  defenders,  cannot  succeed ;  and,  as  we  cannot 
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Magokmor   express  our  rea43ons  more  satisfactorily  than  his  Lordship  has 
Macdohald.  done  in  the  end  of  his  Note,  we  beg  leave  to  copy  it  here." 
XS48.  Lord  Fullbrton  returned  the  following  Opinion,  in  wlriA 

Lord  PuUerton.  LORDS  JEFFREY,  CoCKBURN,  CUNINGHAME,  and  IyORY  COnCUmd: 

Lord c^kburn.  — "I  coucur  in  the  Opinion  that  the  Lord  Ordinary's  interlocator 
h^e.^Lo^  ought  to  be  adhered  to.  The  proposition  advanced  in  the  cm 
iTozy.  for  the  trustees,  that  the  deed  1806  could  not  form  the  groonl 

of  an  adjudication  in  implement,  ^  in  respect  of  its  being  a  deel 
granted  in  favour  of  the  heir  of  the  granter,'  admits  of  a  voj 
easy  answer.  It  may  be  true,  that  after  Colonel  Murray's  death) 
and  so  long  as  General  Macgregor  held  in  his  own  person  tb 
character  of  heir  and  the  right  of  disponee,  there  could  not  well 
be  room  for  an  adjudication  in  implement,  because  the  laj 
steps  to  be  taken  by  him,  in  order  to  qualify  himself  to  gnit 
implement,  would  have  formed  a  good  title,  independently  alto- 
gether of  the  disposition  to  be  implemented 

"  But  the  mere  character  of  heir  in  apparency,  though  ran 
dering  him  passively  the  fit  object  of  an  action  for  implement 
on  a  charge  to  enter,  vested  him  with  no  active  title  which  he 
could  convey  away,  while  the  personal  right  under  the  genenl 
disposition  unquestionably  did.  And  if  he  did  convey  that 
personal  right,  he,  by  so  doing,  separated  the  passive  character 
of  heir  fi-om  the  active  title  as  disponee,  and  gave  apt  occaskA 
for  an  adjudication  in  implement,  of  which  the  necessity  has 
remained  suspended  so  long  as  both  characters  were  united  in 
his  own  person.  So  soon  as  fthat  separation  took  place,  the 
case  is  the  same  as  if  the  general  conveyance  of  1810  had  beea 
originally  in  favour  of  a  party  different  from  the  granter's  hdr. 
But  really  it  is  unnecessary  to  say  more  upon  this,  because,  as 
has  been  remarked  by  the  Lord  Ordinary,  this  is  the  vay 
principle  on  which  the  defenders  have  completed  their  own  title. 
"  The  next  and  main  objection  urged  by  the  defenders  is  the 
supposed  incompetency  of  adjudging  in  implement  of  an  absolute 
conveyance,  to  the  limited  or  qualified  effect  of  vesting  a  re- 
deemable right  in  the  adjudger.  And  here,  too,  I  agree  with 
the  Lord  Ordinary  in  thinking  that  the  whole  difficulty  is  created 
by  the  decision  in  the  case  of  Strachan  v.  Whitefoord.  In 
principle  I  see  no  objection  to  such  a  proceeding ;  and  lookiDg 
at  the  particular  terms  of  the  interlocutor  in  that  case,  auid  the 
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ifficulty,  or  rather  impossibility,  of  gathering  from  the  notes   Macobtoor 
f  the  opinions  of  the  Judges  the  precise  ground  on  which  it   Macdomald. 
ras  pronounced,  I  cannot  hold  the  judgment  as  fixing  anything,      liiir 
mt  that,  in  that  particular  case,  the  particular  form  of  adju- 
lication,  being  an  adjudication  of  the  whole  right,  was  improper. 

^  And  it  may  be  remarked,  that  although  there  is  no  express 
decision  sustaining  such  an  adjudication  as  that  in  dispute,  there 
are  principles  generally  recognised,  and  even  supported  by  de- 
cisions, which  afford  the  strongest  confirmation  of  it.  In  the 
first  place  there  is  no  incompetency  or  incongruity  in  adjudging 
qualificaiey  from  a  party  holding  the  perfect  right,  if  the  obliga- 
tion to  grant  the  qualified  right  flows  from  that  party.  If  Gene- 
nl  Macgregor  had  been  infeft  in  Trinity  Mains,  and  had  granted 
to  Colonel  Macdonald  a  redeemable  right  in  security,  without  a 
precept  of  sasine,  I  presume  it  cannot  well  be  questioned  that 
Colonel  Macdonald  might  have  adjudged  in  implement  of  that 
imperfect  deed. 

"  Secondly,  It  has  been  determined  that  a  party  holding  a 
pmonal  right  to  lands,  in  itself  absolute,  may  grant  a  security 
which  will  validly  affect  that  personal  right,  and  may  thus 
competently  substitute  the  creditor  for  himself,  in  the  absolute 
l%ht,  to  the  extent  of  the  qualified  or  redeemable  right  held  by 
the  creditor.  That  principle  was  clearly  involved  in  the  case 
of  Murdoch  v.  Millar,  referred  to  in  these  pleadings,  as  quoted 
in  the  case  of  Strachan  v.  Whitefoord.  It  was  the  very  point 
determined  in  the  case  of  Boyd  v.  Boyd's  Trustees,  referred  to 
in  the  case  for  the  pursuer.  There  Edward  Boyd,  conceiving 
himself  to  be  infeft  in  the  lauds  of  Culbratton,  as  heir  to  his 
&ther,  granted  an  heritable  security  over  the  lands,  conveying 
the  whole  writs  and  evidents,  rights,  titles,  and  securities  of  the 
lands  to  the  creditors.  Edward  Boyd  was  afterwards  seques- 
tiated,  and  his  trustee  attempted  to  make  up  a  title  to  the  lands 
of  Culbratton,  it  having  been  discovered  that  the  title  completed 
by  Edward  Boyd,  as  heir  of  his  father,  was  bad.  But  indepen- 
lently  of  that  title,  Edward  Boyd  had  a  personal  right  to  the 
ands,  under  a  trust-deed  executed  bv  his  father.  In  the  com- 
letition  which  took  place  between  the  heritable  creditors  and 
he  trustee,  it  was  determined  that  the  title  made  up  by  the 
rustee  was  also  bad,  so  that  there  was  a  competition  only  of 


question.  If  a  party  holding  an  heritable  security,  de: 
the  means  of  making  the  right  real,  may  adjudge  to  tl 
fied  effect  against  the  granter  holding  the  completed  r 
and  if  a  party  holding  an  absolute  personal  right  to  la 
effectually  burden  that  personal  right  by  granting  qua 
conveyance  of  it,  it  appears  difficult,  or  nearly  impoi 
assign  any  intelligible  reason  why  a  creditor  may  not, 
of  his  valid  qualified  conveyance  of  the  personal  right 
to  adjudge  under  that  qualification,  from  the  party  vce 
the  completed  real  right,  just  as  if  that  party  himself  1 
the  granter  of  the  security.  And  indeed,  in  any  othei 
would  be  impossible  to  see  how,  in  such  a  case  as  that 
V.  Boyd's  trustees,  the  security  which  is  admitted  to  h 
good  against  the  personal  right  of  the  granter,  could  e 
been  made  real  That  could  only  be  done  by  adjudicat 
of  course,  a  qualified  adjudication,  against  the  trustc 
unless  such  a  step  had  been  understood  to  be  compe 
security  must  at  any  time  have  been  cut  down  by  thi 
in  the  sequestration  completing  a  title  to  the  lands.  It 
to  me,  then,  that  upon  the  general  principles  applicabli 
cases,  an  adjudication  in  implement  so  qualified  is  liab 
objection. 

"  But  there  is  a  specialty  in  this  case  which  disting 
from  that  of  Strachan  v.  Whitefoord,  and  which  affords 
ment,  I  think,  entitled  to  great  weight,  brought  forwar 
first  time  in  the  additional  case  for  the  pursuer.  Here 
poneo  of  the  personal  right  was  not,  as  in  the  case  rcl 
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is  grandfather,  ColoDel  Murray,  the  person  last  infeft.     Alex-   Maoobmor 
nder  Nugent  Macgregor  was  charged  generally  to  enter  in   macoohald. 
K)th  characters,  as  heir  of  his  father  as  well  as  of  his  grand-      IsST 
ather,  and  decree  of  constitution  was  taken  against  him,  to 
implement  and  fulfil,  not  only  the  general  disposition  by  his 
grandfather  to  General  Macgregor,  but  the  bonds  and  disposi- 
tions in  security  granted  by  General  Macgregor  to  Colonel 
Macdonald.    This  was  all  followed  by  the  special  charge  against 
Alexander  Nugent  Macgregor  to  enter  heir  in  special  to  his 
grandfather ;  and  upon  that  proceeded  decree  of  adjudication 
in  implement  both  of  the  general  disposition  by  Colonel  Murray, 
and  the  bonds  and  dispositions  in  security  by  General  Macgre- 
gor.   Now,  in  these  circumstances,  I  see  no  answer  to  the  con- 
clusion maintained  on  the  part  of  the  trustees,  that  the  adjudi- 
cation in  implement  obtained  in  this  case  is  just  as  effectual  as 
if  Alexander  Nugent  Macgregor  had  served  heir  to  his  father, 
and  thus  taken  upon  himself  the  obligation  to  grant  the  dispo- 
sition in  security,  or  indeed  had  been  the  granter  of  the  security 
himself.    Let  it  be  supposed  that  the  defect  in  the  security  had 
been  discovered  in  General  Macgregor  s  lifetime,  and  that  the 
creditor  had  charged  him  to  enter  to  his  father.  Colonel  Murray, 
and  had  adjudged  on  the  defective  heritable  bond,  it  could 
hardly  be  doubted  that  that  proceeding  would  have  been  unob- 
jectionable.    It  would  have  been  a  good  adjudication  in  imple- 
ment of  the  heritable  bond,  independently  altogether  of  the 
personal  title  under  the  deed  1806.     Now,  by  the  force  of  the 
general  charge  against  Alexander  Nugent  Macgregor  to  enter 
to  his  father  General  Macgregor,  he  is  placed  exactly  in  the 
same  situation,  quoad  that  obligation  as  his  father,  and  his  lia- 
bility is  the  same  in  every  particular,  to  the  effect  of  sustaining 
action  against  him,  as  if  he  himself  had  been  the  granter  of  the 
defective  heritable  security.     But  then,  again,  by  the  force  of 
the  charge  to  enter  in  special  as  heir  of  his  grandfather,  he  is 
vested  passively  with  the  real  right  last  held  by  his  grandfather 
to  the  effect  of  sustaining  action  for  taking  out  of  him  the  whole 
or  any  part  or  modification  of  that  real  right,  so  that  there  are  here 
lU  the  circumstances  combined  necessary  to  support  an  adjudi- 
iation  in  implement.     It  is  true  that,  in  this  sense,  it  is  an  ad- 
tidication  in  implement,  not  of  the  general  disposition  of  1806, 


X  cuiii:ur  witu  lue  uoru  iresioeDis  opinion,  so 
but  I  also  agree  with  Lord  Fullerton  in  the  vie^ 
of  ttie  points  on  which  the  Lord  President  han 
his  opinion." 


On  receiving  the  Opinions  of  the  consulted  Jm 
'  Adhered  to  the  Lord  Ordinary's  Interlocutor. 
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SECTION  III, 


GENERAL  SERVICE. 


^he  heir  of  a  party  who  was  vested  with  a  Personal  Right  to  Lands 
cannot  complete  the  Personal  Title  without  a  General  Service. 

I.— LIYINGSTONE  v,  NAPIER. 

Mary  Countess  op  Pindlater  having  right  to  a  disposition  Mar.  ii,i766. 
>f  the  lands  of  Westquarter  containing  procuratory  and  precept,  narbativk. 
Jxecutod  a  strict  entail  of  those  lands  in  favour  of  herself  and 
*  James  Earl  of  Findlater  her  husband,  and  the  longest  liver  of 
tbem  two,  in  liferent  and  conjunct  fee,  for  the  said  Earl  his 
liferent  use  allenarly,  and  to  James  Livingstone,  third  son  to 
Alexander  Livingstone  of  Bedlormie,  and  to  the  heirs-male  law- 
Wly  to  be  procreated  of  his  body  f  whom  failing,  to  other 
heirs  therein  mentioned.  The  entail  was  in  the  form  of  a  pro- 
juratory  of  resignation,  and  assigned  to  the  person  called  to 
the  succession  "  the  haill  rights,  writs,  evidents,  and  securities 
thereof,  old  and  new,  and  that  after  our  decease,  with  power  to 
them  to  use  and  dispone  thereupon  at  their  pleasure." 

The  Countess  died  in  1706  without  issue.  James  Living- 
stone then  took  infeftment  on  the  unexecuted  precept  contained 
JQ  the  disposition  to  which  the  Countess  had  right,  without 
expeding  a  general  service  to  her.  In  1 728  he  resigned  the 
lands  on  the  procuratory  contained  in  the  disposition  to  which 
the  Countess  had  right,  and  obtained  a  charter  which  did  not 
^utain  the  limitations  and  prohibitions  in  the  entail.     On  this 
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LiviNasTOHB   charter  he  was  infeft,  and  he  afterwards  sold  the  lands  to  Mr. 
Nafiuu      Drummond,  who  immediately  expede  a  charter  of  resignatioD, 
1765.       and  was  infeft  thereon.     In  1 734  Mr.  Drummond  sold  the  lands 
to  the  defender  Lord  Napier. 

In  1740,  the  pursuer  being  the  next  heir  under  the  entail 
executed  by  the  Countess,  brought  an  action  of  reduction  of  the 
conveyances  in  favour  of  Mr.  Drummond  and  Lord  Napier,  as 
being  contrary  to  the  entail  on  record,  by  which  his  brotiier 
James  Livingstone  waa  limited. 

One  of  the  questions  raised  in  this  action  was,  Whether 
James  Livingstone  was  entitled  to  take  infeftment  on  the  un- 
executed precept  contained  in  the  disposition  to  which  the 
Countess  who  had  executed  the  entail  had  right,  without  ex- 
peding  a  general  service  to  her  ? 

.ARovmHT  TOB  Pleaded  for  the  Pubsueb. — The  Countess  of  Findlater,at 
'^''™'  the  time  of  her  death,  was  the  sole  proprietrix  and  fiar  of  the 
lands  in  question.  By  the  personal  disposition  to  which  she 
had  right,  the  lands  were  conveyed  to  her  and  to  her  assigned 
whatsoever.  By  the  entail  executed  by  herself,  she  destinfid 
the  lands  to  herself  and  to  the  Earl  her  husband  for  his  liferot 
use  allenarly.  After  her  death  the  lands  were  destined  to 
James  Livingstone.  He,  however,  was  only  called  to  the  sac- 
cession  upon  her  decease.  He  had  no  right  to  the  estate  during 
her  life.  The  fee  that  originally  belonged  to  her,  still  remained 
with  her  after  the  entail  was  executed. 

If  then  the  Countess  remained  absolute  fiar  of  her  own  estate 
so  long  as  she  lived,  she  could  not  be  denuded  of  the  fee  that 
was  in  her  at  her  death  without  a  service.     There  is  no  prin- 
ciple more  firmly  established  in  law  than  this,  that  mortm 
non  sasit  vivum.     It  was  introduced  at  first  by  the  renovatio 
feudiy  which  was  necessary  by  the  feudal  law  to  be  obtained  bj 
every  vassal  upon  the  death  of  his  predecessor  before  he  coulJ 
obtain  possession  of  the  lands.     It  was  soon  extended  to  pe^ 
sonal  rights  to  lands,  though  not  completed  by  infeftment    It 
was  found  necessary  to  have  a  solemn  cognition  after  the  same 
manner  as  that  used  in  complete  real  rights,  in  order  to  a^ce^ 
tain  the  death  of  the  predecessor,  and  the  transmission  of  the 
right  to  the  next  heir.     Without  this  there  would  be  a  breach 
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in  the  records,  which  are  the  chain  by  which  the  real  rights  to  Livuigbtokk 
lands  are  connected,  and  if  that  chain  be   broken  the  most      NAnuu 
valuable  properties  of  the  lieges,  which  depend  upon  the  car-      "nasT 
tainty  of  that  connexion,  will  be  rendered  uncertain  and  pre- 
carious. 

The  necessity  of  a  service  in  order  to  cognosce  the  title  of 
the  person  who  is  entitled  to  demand  a  renewal  of  the  fee  in  his 
&Y0ur,  is  as  much  fixed  and  settled  as  any  part  of  the  common 
law  of  the  comitry,  as  upon  it  the  connexion  and  certainty  of 
all  land-rights  depend.  Under  services  are  comprehended  not 
only  the  solemn  cognition  of  a  jury  either  in  special  or  general 
services,  according  as  the  lands  were  vested  in  the  deceased  by 
infeflment  or  not,  but  also  the  cognition  made  by  the  superior 
by  precept  of  dare  constat^  which  is  equal  to  a  service  in  lands 
held  of  him,  and  also  the  cognition  more  hurgi  by  hasp  and 
staple  in  burgage  tenement.  In  no  case  does  the  law  admit  of 
transmission  of  land  property  from  a  deceased  party  to  liis  heir 
without  one  or  other  of  these  forms  of  cognition.  This  is  a  rule 
that  admits  of  no  exception.  To  admit  any  exception  would 
be  to  defeat  the  connexion  of  land-rights,  and  turn  everything 
loose  and  uncertain. 

If  infeftment  had  been  taken  by  the  Countess  of  Findlater 
on  the  procuratory  and  precept  on  the  disposition  to  which  she 
had  right,  it  could  not  have  been  pleaded  that  the  property 
could  have  passed  per  saltum  to  James  Livingstone  the  next 
substitute.  And  although  infeftment  was  not  taken,  it  is  equally 
indisputable  that  a  general  service  was  as  necessary  to  ascertain 
the  title  in  the  heir  as  a  special  service  would  have  been  if  the 
right  had  been  completed  by  infeftment.  Nor  does  it  make 
any  difference  in  land-rights  whether  the  substitute  is  called  by 
name  or  by  any  other  clear  description.  Had  the  substitution 
been  conceived  in  favour  of  the  third  son  of  Bedlormie  with- 
out inserting  his  name,  that  person  would  have  been  as  well 
ascertained  as  now.  It  cannot  be  doubted  that  a  service  would 
liave  been  necessary  in  that  case,  that  there  exists  as  little 
room  to  dispute  it  in  the  present. 

Pleaded  for  the  Defender. — On  the  footing  that  James  ARouMiai  for 
lavingstone  is  to  be  considered  as  an  heir  of  provision,  a  general 
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LivnosToxi  service  was  unnecessary,  as  he  was  a  nominatim  substitute  in  a 
Napier,      mere  personal  right. 

17667  When  a  vassal  dies,  his  property  returns  to  his  superior,  and 

it  requires  a  new  grant  from  the  superior  to  vest  the  property 
in  the  heir  of  the  vassal  deceased.  This  is  what  is  termed  i 
renovatio  feadiy  and  from  this  the  maxim  originates,  Quod  mor- 
tuus  non  scLsit  vivum.  A  special  service  is  no  part  of  the  reno- 
vatio feudi.  The  renewal  of  the  feu  is  given  by  the  superior. 
A  service  is  only  necessary  to  let  the  superior  know  who  wm 
the  rightM  heir  of  the  investiture  by  an  inquest  of  the  neig^ 
hours.  A  subject-superior  does  not  require  a  special  sernca 
His  own  knowledge  is  sufficient,  and  upon  that  alone  he  gives  a 
renewal  of  the  investiture  by  a  precept  of  dare  constat.  The 
King,  who  is  paramount  superior,  cannot  possibly  know  all  his 
vassals.  A  special  service,  therefore,  is  common  in  the  case  flf 
lands  holding  of  the  Crown.  But  this  does  not  hold  in  the  cue 
of  subject-superiors  whose  vassals  are  fewer  in  number  inl 
whose  rights  are  easier  known.  The  object  of  a  service  is  to 
ascertain  who  is  heir  to  the  former  vassal.  If  this  can  be  done 
aliunde  with  equal  certainty,  a  service  becomes  unnecessaiy. 

If  the  Countess  of  Findlater  had  been  infeft  in  the  lands  wha 
she  granted  the  procuratory  to  herself  and  to  James  Livingstone^ 
no  special  service  would  have  been  necessary  upon  the  death  rf 
the  Countess  to  establish  the  right  in  James  Livingstone.  Upon 
producing  to  the  superior  the  procuratory  which  she  grantd, 
no  doubt  could  have  existed  of  James  Livingstone's  right  to  the 
property.  All  that  would  be  necessary  to  complete  his  right 
would  have  been  a  renovation  of  the  feu  by  the  superior.  This 
he  might  have  given  in  any  manner  he  might  have  thought 
proper,  either  by  a  precept  of  dare  or  by  a  charter. 

If  this  doctrine  is  sound  in  the  case  of  special  services  an<l 
infeftments,  multo  magis,  will  it  hold  in  the  case  of  general  ser^ 
vices  and  personal  rights  1   These  last  are  a  later  invention,  and 
a  faint  imitation  of  the  former  :  and  neither  feudal  prindpte^ 
nor  the  faith  of  the  records  can  be  urged  with  equal  eflect 
The  purpose  of  both  kinds  of  services  being  to  furnish  legal  en- 
dence  of  the  facts  necessary  to  be  known,  the  same  princi[to 
must  govern  both,  and  a  fortiori  ought  they  to  take  place  in 
general  services.     In  the  case  of  heritable  bonds  it  has  beai 
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found  that  a  service  was  not  necessary  to  a  nominaiim  substitute.  LmMonovE 
It  was  so  found  in  the  case  of  Robertson  v.  Preston,  February     napimu 
4,  1 630,  and  also  in  the  case  of  Lammington,  February  23,      7^ 
1675, 

The  Court  Found,  ^'  That  as  by  the  tailzie  of  the  lands  of  Judojuht. 
Westquarter,  James  Livingstone  was  called  to  the  succession  of^^'^^'^^^^' 
the  said  lands  as  heir-substitute  to  the  Countess  ;  and  as  the 
Countess'  right  to  the  said  lands  being  a  disposition  from  Helen 
Livingstone  to  her,  remained  at  her  death  personal  and  incom- 
plete :  Therefore,  that  a  general  service  was  necessary  to 
James  Livingstone,  in  order  to  carry  the  unexecuted  procura- 
tory  and  precept  in  said  disposition  :  And  Found  that  James 
Livingstone's  base  infeftment,  dated  12th  November  1706,  and 
charter  from  the  Duke  of  Hamilton's  commissioners  in  the  year 
1 728,  and  infeftment  following  thereon,  proceeding  without  said 
general  service,  were  ineffectual,  and  did  not  vest  the  lands  of 
Westquarter  in  him/' 

The  defender  having  reclaimed,  the  Court  Adhered,  and  on  Aug.  u,  1762. 
a  second  reclaiming  petition  by  him,  they  again  Adhered  March  2,  lies. 

The  defender  having  then  appealed  to  the  House  of  Lords,  judomknt. 
**  It>as  Ordered  and  Adjudged  that  the  Interlocutor  complained  ^IJJ^i  jf  nesT 
of  be  Affirmed." 


il—cuminq's  creditors  v.  wight. 

John  Henderson  disponed  to  Alexander  Morrison  a  subject  Dec.  4, 1788. 
holding  burgage  of  the  City  of  Edinburgh.     Morrison  in  1727,    nabrative. 
without  being  infeft,  disponed  the  subject  to  Robert  Cuming,  |««  «'p«'»  p- 
^d  assigned  the  procuratory  contained  in  Henderson's  disposi- 
ti(»L    In  1771  he  also,  without  being  infeft,  disponed  the  sub- 
ject to  James  Beveridge  and  Grizel  Chesley  his  spouse,  in  con- 
junct fee  and  liferent,  for  the  said  wife's  liferent  use  allenarly, 
and  after  the  decease  of  the  longest  liver  of  them  two,  in  favour 
of  Jane  Maconochie,  their  grandchild. 
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Wight. 
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Beveridge  died  without  being  infeft.     His  grandchild  Jane 
Maconochie,  now  Mrs.  Wight,  was  infeft  in  July  1779  on  the 
unexecuted  procuratory  contained  in  the  disposition  by  Hen- 
derson to  Morrison  in  1772.     In  1777  Messrs.  Marshall  and 
Ruthven,   personal  creditors  of  Cuming,  led  an  adjudication 
against  him  of  the  said  subject,  and  upon  this  adjudication  thej 
were  infeft  in  June  1 779.     In  1 778  Cuming  was  sequestrated, 
and  a  summons  of  ranking  and  sale  was  brought,  including  tlie 
subject  which  he  had  formerly  disponed  to  Beveridge.    Mr 
Wight  presented  a  petition  to  the  Court,  objecting  to  the  sub- 
ject being  included  in  the  sale,  in  respect  of  her  infeftment  on 
the  unexecuted  procuratory  in  1779.      Messrs.  Marshall  and 
Ruthven  insisted  that  the  subject  ought  to  be  included  in  tbe 
sale,  in  respect  of  their  infeftment  in  June  1 779. 

Pending  the  litigation,  Messrs.  Marshall  and  Ruthven,  ood- 
ceiving  that  the  infeftment  of  Mrs.  Wight  was  inept,  took  in- 
feftment on  the  procuratory  contained  in  the  disposition  ky 
Henderson  to  Morrison.  They  then  pleaded,  that  that  procn- 
ratory  had  never  been  vahdly  transmitted  to  Mrs.  Wight,  and 
that  therefore  her  infeftment  was  void. 


AbOUMIRT  VOR 
CUUIMO'S  C&K- 
DIT0R8. 


Pleaded  for  Cuming's  Creditors. — ^By  the  tenor  of  the  dis- 
position granted  by  Robert  Cuming  to  James  Beveridge,  Mr& 
Wight's  grandfather,  he  was  fiar  and  she  was  heir  of  provisioD. 
In  order,  therefore,  to  take  up  the  unexecuted  procuratory  con- 
tained in  the  disposition  by  Henderson  to  Morrison,  she  ought 
to  have  been  served  heir  to  her  grandfather.  At  the  date  rf 
her  infeftment  she  had  made  up  no  title  to  that  procuratoij. 
Her  sasine  ought  to  have  narrated  and  to  have  pix>ceedecl  oo 
such  a  service.  The  fee  being  vested  in  her  grandfather,  it  diJ 
not  upon  his  death  devolve  upon  her  the  heir  of  provision  ipso 
jure,  but  by  the  settled  principles  of  the  law  it  behoved  to  be 
taken  up  by  service,  and  the  right  being  a  personal  one,  the 
proper  service  requisite  was  a  general  service. 

There  is  nothing  more  clearly  fixed  in  the  law  than  the  neces- 
sity of  a  general  service  to  carry  personal  rights  to  lands, 
although  there  is  no  place  in  such  rights  for  the  heir  being 
received  by  the  superior.  Yet  a  solemn  cognition  by  an  inquest 
is  necessary :  the  same  as  used  in  complete  real  rights  for 
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ascertaining  the  death  of  the  predecessor,  and  for  the  transmis- 
sion of  the  right  to  his  heir.  If  a  property  is  once  vested,  it 
cannot  be  transmitted  either  from  the  living  or  the  dead,  but  by 
a  document  in  writing,  and  the  security  of  land-rights  would 
be  destroyed  if  this  rule  were  to  be  departed  from. 

A  distinction  is  attempted  to  be  made  between  land  and 
burgage  tenements.  In  burgage  tenements,  it  is  said,  formal  ser- 
vices are  never  used,  and  that  the  bailie  gives  infeftment  at  once 
to  the  heir  upon  his  own  knowledge.  The  sasine  produced,  it 
is  &rther  said,  is  sufficient  both  as  a  retour  and  a  sasine,  for  a 
burgh  infeftment  is  equivalent  to  a  precept  of  clare  constat  and 
a  retour  and  a  sasine  thereon. 

These  observations,  however,  are  quite  foreign  to  the  question 
in  dispute.  There  is  no  question  about  entering  an  heir  to  a 
tenement.  The  subject  to  which  Mrs.  Wight  was  heir  was  neither 
land  nor  a  burgage  tenement,  but  was  a  disposition  or  personal 
right,  to  which  there  is  but  one  way  in  law  of  making  up  a  title, 
and  that  is  by  a  general  service. 

Both  the  Magistrate  in  burgage  and  the  superior  in  rural 
tenements,  can  declare  who  is  the  heir  of  the  person  who  is  last 
vest  and  seized  upon  their  own  certain  knowledge  without  any 
service,  and  this  on  account  of  the  connexion  they  are  supposed 
to  have  with  the  person  last  in  the  fee.  But  where  a  prede- 
cessor has  a  mere  personal  right,  neither  the  Magistrate  in 
burgage  nor  the  superior  in  rural  tenements  can  have  anything 
to  do  with  making  up  the  titles  of  the  heir.  This  can  only  be 
done  by  a  general  service  upon  a  brieve  from  the  Chancery  and 
a  retour.  When  the  heir  is  so  served,  he  comes  to  the  Magis- 
trates in  the  character  of  disponec,  executes  the  procuratory 
which  by  the  service  has  become  vested  in  him,  and  is  infeft 
by  them  not  as  an  heir  but  as  a  singular  successor.  No 
other  method  can  be  taken,  and  if  the  heir  obtains  infeftment 
before  being  vested,  the  infeftment  in  him  is  no  better  than  if 
it  were  given  to  any  third  person  who  had  no  connexion  with 
the  subject. 


CUHIMO'8 

C&KD1T0B8 

t, 

Wight. 


1788. 


Pleaded  for  Mrs.  W  ight. — There  was  no  occasion  for  a  abqcmeiit  wr 
general  service  in  order  to  make  the  feudal  title  in  the  person    "' 
of  Mrs!  Wight  complete.     The  case  of  a  burgage  tenement  is 
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Wight. 


1788. 


very  different  from  that  of  a  land  estate,  where  certain  predse 
forms  of  making  up  titles  by  service  and  retour  are  necessary. 
In  burgage  tenements  formal  services  are  never  used.  The 
bailie  gives  infeftment  at  once  to  the  heir  upon  his  own  know- 
ledge of  the  fact.  The  instrument  of  sasine  contains  the  whole 
procedure,  and  is  of  the  nature  of  a  precept  of  clare  constat, 
and  this  is  all  that  in  pi*actice  is  ever  held  necessary. 

It  is  argued  that  the  object  of  the  service  was  not  to  take  up 
a  burgage  subject  but  to  take  up  a  personal  right  with  whidi 
the  Magistrates  had  nothing  to  do.  This  seems  to  be  a  dis- 
tinction without  a  difference.  The  service  was  undoubtedly  of 
a  burgage  tenement,  and  the  bailie  being  satisfied  that  the  party 
desiring  to  be  infeft  had  right  to  the  unexecuted  procuratorj, 
he  accordingly  gave  infeftment  Her  right  to  the  procuratorj 
was  proved  by  the  tenor  of  the  disposition  itself,  in  which  she 
is  noniinatim  called  after  her  grand&ther.  The  bailie  was 
therefore  entitled  to  proceed  upon  the  facts  so  proved,  and  to 
give  sasine  accordingly. 

But  farther,  it  was  incompetent  for  Messrs.  Marshall  and 
Ruthven  to  attempt  to  complete  their  right  pendente  lite  after 
the  competition  had  arisen,  when  the  subject  was  thereby  ren- 
dered litigious,  and  when  even  an  interlocutor  of  the  Court 
stood  against  them,  preferring  the  other  party.    The  well-known 
rule  pendente  lite  nihil  innovandum  is  applicable  to  the  present 
case.     In  rankings  and  sales  of  bankrupt  estates,  it  is  an  esta- 
blished proposition  that  the  interests  of  all  parties  must  be 
regulated  according  to  the  state  of  their  rights  when  the  process 
commenced.     No  one  creditor  can  obtain  a  preference  either 
by  taking  out  a  charter  of  adjudication  or  by  expeding  infeft- 
ment upon  any  incomplete  right  in  his  person,  or  by  taking 
any  other  step  which  shall  alter  his  position  with  reference  to 
other  creditors. 


Interlocutor  of     LoRD  Alva,  Ordinary,  pronounced  the  foUowinff  Interlocutor : 

Lord  Ordinary.  tt      •  i    •       i     i        r  •  -r*     .  .  ? 

Feb.  12. 1783.  — "  Having  advised  the  foregoing  Petition,  so  far  as  respects 
Mrs.  Wight's  rights,  which  was  remitted  by  the  Court  to  tbc 
Ordinary,  with  Answers  for  her  and  husband.  Repels  the  objec- 
tions made  to  her  said  rights,  and  Adheres  to  the  Interlocutor 
of  1st  March  last  1782." 
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On  a  reclaiming  petition  by  Messrs.  Marshall  and  Ruthven,     cimiKa'fl 
he  Court  altered  the  Lord  Ordinary's  interlocutor,  "  Sustained         «. 
he  objections  to  Mrs.  Wight's  infeftment,  and  found  that  the      ^^^^^' 
petitioners  have  a  preferable  right  to   the  subject  by  their       ^^^• 
dijudication  and  infeftment"  ivl^^n'sa. 

LoKD  Braxfield  observed, — "  I  am  for  altering.  Services  are  Orrsiojw. 
lecessary  not  merely  for  establishing  the  fact  who  is  heir,  but  Eipiiinston's 
br  transmitting  the  right  that  was  in  predecessor  to  the  heir.  ^^^^^^  Papers. 
[n  burgage  tenements  a  service  is  not  necessary  in  case  of  heirs 
X)  transmit,  if  Magistrates  are  satisfied  of  fact.  They  as  the 
Siding's  bailies  give  the  heir  infeftment,  declaring  at  same  time 
n  the  infeftment  that  they  are  satisfied  that  the  person  infeft 
s  the  heir.  But  here  the  Magistrates  have  not  ascertained  the 
act.  They  proceeded  upon  an  error  in  considering  Mrs.  Wight 
IS  fiar  of  the  subject,  which  is  clear  she  was  not  after  the  deci- 
sion in  the  case  of  Lord  Napier.  Impossible  to  plead  that  Mrs. 
Wight  was  fiar  of  subject  in  question.  Was  it  necessary  to 
jive  a  judgment  upon  the  point,  would  be  of  opinion  that  in 
personal  rights  a  service  was  necessary  in  burgage  tenements, 
and  that  in  practice  it  is  used  in  burghs  ;  but  no  need  to  deter- 
mine that  point  here. 

"  As  to  the  objection  that  the  petitioners'  title  was  made  up 
after  process  and  subject  litigious,  and  therefore  cannot  be  sus- 
tained as  sufficient  to  enable  the  petitioners  on  that  title  made 
^p  pendente  processu  to  overturn  and  set  aside  the  respondent's 
title,  I  think  there  is  nothing  in  it.     The  rule  pendente  lite  nihil 
innovandum  is  misapplied.     Nothing  more  common  in  competi- 
tions than  to  complete  titles,  or  even  create  new  rights.     In 
processes  of  ranking  and  sale,  after  process  is  raised,  personal 
creditors  may  constitute  their  debts  and  adjudge,  and  will  by  so 
ioing  be  preferable  to  other  personal  creditors  not  adjudging 
within  year  and  day.     Among  arresters,  if  one  observes  after 
P^'ocess  that  his  own  arrestment  and  those  of  others  is  liable  to 
objection  on  some  nullity,  he  may  of  new  arrest,  and  the  second 
s^itestment  after  process  will  be  sustained  if  good  to  the  effect 
of  being  preferable,  and  entitling  the  creditor  using  the  second 
arrestment  to  set  aside  the  other  arrestments  liable  to  objection 
though  led  before  process.     It  is  true,  after  a  process  of  ranking 
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and  sale,  the  debtor  can  do  no  act  that  will  prejudice  any  of 
those  concerned,  but  nothing  hinders  the  creditors  from  taking 
such  steps  as  they  shall  be  advised  are  necessary  for  makjng 
their  claims  effectual  or  preferable/' 

Lord  Justice-Clerk  Miller  "  mentioned  the  hardship  rf 
the  respondents  lying  by,  and  not  making  the  objection  earlier." 

Lord  Braxpield  observed, — "  They  were  not  bound  to  do  so. 
Every  creditor  is  entitled  to  avail  himself  of  every  objection  he 
has  to  his  opponent's  rights  or  title,  and  has  full  liberty  of 
keeping  his  objections  to  himself  until  he  has  taken  measures 
to  complete  his  own  title  to  avoid  any  objection  to  it/' 

Lord  President  Dundas  observed, — "  I  am  of  the  same  o^- 
nion.  Whatever  objection  there  may  be  in  equity,  yet  in  law 
every  creditor  in  competitions  is  entitled  to  avail  himself  as  he 
best  can  of  every  defect  in  his  adversary's  rights/' 


On  a  reclaiming  petition  by  Mrs.  Wight,  the  Court "  Adhered' 
Lord  Braxfield  observed, — "  I  am  clear  for  adhering  upoa 


Feb.  4, 1784. 
Opinions. 

EipimiBton's  the  poiut  of  law,  that  the  raising  a  ranking  and  sale  cannot 
fiessionPapers.  j^^^j.  creditors  from  adjudging  or  going  on  in  diligence  in  m 
shape  they  please.  It  prevents  the  common  debtor  from  doinff 
voluntary  deeds  to  the  prejudice  of  creditors,  but  does  not  tie 
up  the  hands  of  creditor  from  adjudging  or  arresting  of  new,  if 
he  sees  any  objection  to  their  opponents'  arrestments,  therefore 
clear  to  adliere  as  to  the  question  of  law  urged  for  the  peti- 
tioners, that  the  respondent's  adjudication  can  have  no  effect 
as  being  led  after  the  ranking  was  brought  into  Court/' 

Lord  Monboddo. — "  I  hold  every  creditor  during  the  depend- 
ence of  the  ranking  and  sale  before  a  certification  is  extracted, 
is  at  liberty  to  proceed  in  diligence,  if  otherwise  it  would,  9S 
pleaded  in  the  answers,  in  effect  repeal  the  Act  1661.  If  any- 
thing in  this  case  has  happened  by  the  common  debtor  giving 
a  corroboration  that  might  have  made  an  alteration  in  the  in- 
terest of  creditors,  that  may  require  to  be  considered,  but  for 
adhering  on  the  point  of  law/' 

Lord  Swinton. — "  The  maxim  lis  pendens  nihil  innavandurn, 
a  civil  law  maxim,  and  cannot  apply  to  this  case.  The  effect  of 
litigiosity  is  very  diflferent  in  civil  law  and  our  law/' 

Lord  Eskgrove. — "  I  am  clear  for  adhering  on  the  general 
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Q  of  law ;  but  I  think  the  principle  pendente  lite  nihil 
idum  does  apply  to  this  case,  in  so  far  as  by  the  corrobo- 
i  penalty  is  given  that  increases  the  debt  to  the  prejudice 
other  creditors,  and  in  so  far  we  may  give  rehef ;  but  no 


j> 


)  Ji'stice-Clerk  Miller. — "This  petitioner's  case  is 
ut  I  cannot  get  over  the  principles  of  law  which  in  this 
crates  against  material  justice." 


Cumino'b 
Cbxditors 

V. 

Wight. 


1788. 


ase  of  Napier  v.  Living- 
s  thus  noticed  by  Lord 
3DO, — "There  were  here 
stions  of  considerable  mo- 
our  feudal  system,  which 
jated  among  the  Lords  in 
>,  and  shall  be  stated  here 
ime  manner.  A  lady  had 
al  right  to  lands  by  ])re- 
l  procuratory  unexecuted, 
mds  held  of  a  subject-su- 
nd  she  made  a  strict  entail 
by  granting  procuratory 
ning  them  '  in  favour  of  her- 
husband,  and  longest  liver 
:\vo,  in  liferent  and  conjunct 
her  husband's  liferent  use 
r%  and  to  A  and  his  heirs- 
She  died,  and  A,  without 
up  any  titles  to  her,  infeft 
upon  the  precept  in  the 
on  to  her.  The  question 
lether  a  service  was  not 
y  to  make  up  his  titles  to 
ept  and  procuratory  ?  It 
d  that  it  was  not  necessary, 
because  he  was  a  nominatim 
te ;  Second^  Because  he 
substitute  at  all,  but  a  con- 
istitnto.     As   to  the   first 


point,  the  Lords  were  all  of  opi- 
nion, dissent,  tantum  Kames,  that 
though  in  personal  bonds,  as  being 
of  less  moment,  it  was  understood 
to  be  law  that  a  nominatim  substi- 
tute needed  not  make  up  titles, 
and  though  in  one  case  of  an  hen- 
table  bond  the  same  had  been 
found, — Lamingtox  v.  Muir, 
26th  February  1G75, — yet,  in  the 
case  of  land  property  no  substitute 
can  take  without  a  service;  and 
indeed  if  it  were  otherwise,  there 
would  be  an  end  of  the  progress 
of  our  land-rights  from  the  dead  to 
the  living.  Upon  the  other  point 
the  Lords  were  more  divided,  and 
the  President  and  Lord  Coalston, 
from  tlie  favour  which  they  thought 
was  due  to  the  purchaser  from  A, 
whose  right  depended  upon  the 
event  of  this  question,  were  in- 
clined to  think  that  A  might  be 
considered  as  conjunct  in  the  fee 
with  the  lady,  and  they  thought 
that  the  clause  in  the  deed  by 
which  the  ladv  reserved  to  herself 
a  power  to  dispone,  favoured  this 
interpretation.  But  the  rest  of 
the  Lords  were  of  another  opinion. 
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and  would  not,  upon  any  conjee-  stood  to  have  had  the  whole  light 

tures  or  presumptions,  raise  up  so  in  his  person,  so  thsit  partes  Uxaltm 

anomalous  a  right,  and  so  unusual  coiicursu  faciebanty  else  the  argo- 

in  the  law  of  Scotland,  by  which  ment  will  go  but  to  one  half.**- 

each  of  the  parties  must  be  under-  BrowiCs  Supp.^  vol.  v.  p.  885. 


A  Oeneral  Service  in  one  character  will  not  carry  rights  conceived  w 
favour  of  heirs  of  another  character,  aXihough  both  characters  «fl} 
be  possessed  by  tlie  party  served. 

I.— EDGAR  V.  MAXWELL. 

July  21, 1788,  JoHN  JoHNSTON  of  Elshicshiels,  in  1684,  in  the  maxriage-coih 
Nabkatiti.  tract  of  his  son  Alexander  with  Marion  Grierson,  granted  t 
procuratory  of  resignation  of  these  lands  as  well  as  of  othff 
lands  in  his  son's  favour  and  the  heirs-male  of  the  then  intencled 
marriage ;  whom  faihng,  in  favour  of  his  heirs-male  of  any  other 
marriage ;  whom  failing,  in  favour  of  the  heirs-female  of  tie 
intended  marriage. 

By  the  old  investitures  the  lands  stood  devised  to  heirs-mak 
Upon  the  death  of  his  father  Alexander  served  himself  ha^ 
male  in  special  in  all  the  lands  which  were  contained  in  tta 
procuratory  which  was  granted  by  his  father,  but  he  was  onlj 
infeft  upon  his  retour  in  the  lands  of  Elshieshiels.  In  the  otbff 
lands  contained  in  the  procuratory,  which  were  held  of  a  differed 
superior,  he  was  not  infeft.  The  intended  marriage  of  Alex- 
ander with  Marion  Grierson  was  dissolved  by  the  predecease  of 
the  latter  without  heirs-male.  There  were  two  daughters  of 
the  marriage,  the  eldest  of  whom  was  the  mother  of  the  pursuer 
Edgar. 

Alexander  entered  into  a  second  marriage,  by  which  he  W 
two  sons,  Gavin  and  Alexander.  The  eldest  of  these,  Gavin 
after  his  father's  death,  was  served  heir-male  in  general  to  him. 
He  was  also  served  heir  in  special  to  him  in  those  lands  in  vhich 
his  father  had  been  infeft,  and  in  those  lands  he  was  also  infeft- 
Having  died  without  issue,  his  brother  Alexander  was  ser^ 
heir-male  in  special  to  him,  and  was  also  infeft.     He  died  with- 


GENERAL  SERVICE.  523 

i  issue,  leaving  a  settiement  in  favour  of  the  defender,  James      edoab 
ixweU,  his  brother  uterine.  Maxwkll. 

Theodore  Edgar,  the  eldest  son  of  the  eldest  daughter  of  the  nss. 
irriage  between  Alexander  and  Marion  Grierson,  purchased  a 
ieve  to  be  served  heir  of  provision  in  general  to  Alexander, 
s  grandfather  by  the  mother's  side.  James  Maxwell  having 
)posed  the  service,  it  was  advocated  from  the  Magistrates  of 
umfries  to  the  Court  of  Macers. 

Pleaded  for  Edgar. — The  service  expedo  by  Gavin  John-  ARGCMKSTroE 
on,  as  heir-male  in  general  to  his  father,  could  not  carry  the  ^^^' 
rocuratory  granted  by  his  grandfather,  and  contained  in  his 
iher's  contract  of  marriage.  The  procuratory  was  not  in 
ivour  of  heirs-male,  but  in  favour  of  the  heir-male  of  the  then 
itended  marriage ;  whom  failing,  to  the  heirs-male  of  any  sub- 
Kjuent  marriage.  A  service  as  "  heir-male,"  therefore,  could  not 
ury  the  procuratory,  although  the  person  served  was  actually 
eir-male  either  of  the  intended  or  of  any  subsequent  marriage. 

A  sendee  as  heir  is  a  sentence  of  the  judge  before  whom  the 
nice  is  expede,  proceeding  upon  a  brieve  from  the  Chancery 
;  the  suit  of  the  person  who  intends  to  be  served,  and  upon 
is  claim  and  the  proof  brought  in  support  of  his  claim,  and  the 
»dict  of  the  inquest  upon  this  proof  The  brieve  is  the  sum- 
lOns,  the  claim  is  the  libel,  the  proof  brought  before  the  inquest 
id  the  verdict  preceding  on  it  finding  the  libel  proven  is 
le  judgment,  and.  the  interposition  of  the  judge's  authority 

the  decree.  When  the  service  is  duly  retoured,  the  obtainer 
^the  sentence  has  right  to  the  personal  heritable  rights  which 
donged  to  the  deceased  to  whom  he  is  served,  and  which  were 
evised  to  the  heir  of  that  character  of  which  he  is  found  to  be. 
1i  the  other  hand,  the  heir  is  subjected  pussive  to  the  burdens 
nposed  upon  such  heir,  whether  by  law  or  by  the  express 
inns  of  the  settlement. 

A  service,  therefore,  as  heir-male  to  Alexander  Johnston 
)uld  carry  no  right  but  what  was  devised  to  him  and  his  heirs- 
ale  directly,  and  it  could  not  carry  any  right  devised  to  the 
)irs-male  of  his  marriage.  Gavin  was  not  institute  heir  to  his 
ther,  but  a  substitute  only,  upon  the  failure  of  the  heirs-male  of 
former  marriage.     What  was  claimed  by  Gavin,  and  what  was 
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Edgar      found  by  the  inquest  might  be  true,  and  yet  he  might  not  have 
Maxwell,    been  the  heir  of  provision  entitled  to  take  up  the  procuratory. 
1788.       He  might  have  been  the  eldest  son  of  his  father  by  a  marriage 
prior  to  the  marriage  in  reference  to  which  the  procuratory  ^m 
granted.    In  such  a  case  he  would  have  been  his  father's  hw- 
male,  and  yet  not  being  a  child  of  that  marriage,  he  would  not 
have  been  entitled  to  take   up  the  procuratory,   his  serria 
therefore  as  heir-male  in  general  to  his  father  did  not  cany 
the   procuratory  in  question.     It  still   remains  in  h<Bre£bi$ 
jacente  of  his  father  Alexander.     It  may  still,  therefore,  be  not 
taken  up  by  the  pursuer,  to  whom  the  succession  under  Ibt 
contract  of  marriage  has  opened,  as  the  gratuitous  dispoeitkt 
granted  by  Alexander  is  void  in  consequence  of  his  never  haTinf 
been  vested  with  the  procuratory. 

M^jSnSu  ^^  Pleaded  for  Maxwell. — The  service  expede  by  Gavin  w» 
sufficient  to  carry  the  procuratory  in  the  marriage-contract 
He  could  not  have  been  served  heir-male  to  his  father,  if  there 
had  been  any  heirs-male  of  the  marriage  in  reference  to  wliiA 
that  contract  was  entered  into.  His  service  must  therefore  iift- 
port  a  cognition  that  there  were  no  heirs  of  that  marriage  in  exist- 
ence, and  consequently  the  service  must  carry  the  procuratorj. 

It  is  not  denied  that  the  marriage  with  Marion  Grierson  v» 
the  first  that  Alexander  entered  into.  The  provision,  therefore 
to  the  heir-male  of  that  marriage,  whom  failing,  to  the  heirs- 
male  of  any  other  marriage,  was  no  other  than  a  provision  to 
the  heirs-male  of  his  body  under  a  more  particular  description 
of  heirs-male  of  his  fii-st  and  subsequent  marriage.  The  prop* 
way,  therefore,  for  any  of  the  heirs-male  of  the  body  of  Alex- 
ander to  make  up  a  title  to  the  provision  in  their  favour  was  Ij 
a  service  as  heir-male  to  their  father. 

If  there  had  been  an  heir-male  of  the  marriage  with  MariflO 
Grierson,  and  had  he  served  himself  heir-male  to  his  father 
Alexander,  without  mentioning  the  contract  of  marriage,  ^ 
would  in  consequence  of  such  service  have  carried  the  p^ 
curatory  in  the  contract.  This  point  was  ruled  in  the  case  d 
Livingstone  v.  Menzies,  January  22,  1706.  The  same  rule  is 
applicable  to  the  case  of  Gavin,  who  succeeded  in  consequence 
of  there  being  no  heir-male  of  the  first  marriage. 
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It  is  not  enough  to  say  that  Gavin  might  have  been  a  son  of     Edoab 
former  marriage.     If  the  fact  had  been  so,  the  argument  would    Mazwkll. 
nve  been  more  plausible.     But  as  the  case  is  otherwise,  then  it      "iTisT 
Uows  that  Gavin  could  not  have  been  served  heir-male  to  his 
ther  except  upon  a  proof  before  the  inquest  that  there  were  no 
sirs-male  of  the  preceding  marriage.    His  service,  therefore, 
ave  him  right  to  the  subjects  provided  to  him  in  case  of  the 
on-existence  or  failure  of  the  prior  substitutes,  the  sons  of  the 
Drmer  marriage.     It  earned  right  to  the  procuratory  contained 
n  the  contract  of  1684.     His  brother  Alexander's  special  ser- 
noe  as  heir-male  to  him  implied  a  general  one  in  the  same  char- 
acter.    Alexander  was  therefore  habilely  vested  in  the  procu- 
ratory, and  entitled  to  grant  the  disposition  in  the  defender's 
fevour. 

The  Lords  Found,  "  That  Gavin  Johnston's  service,  as  heir-  Jutkjm  ent. 
BMJe  to  Alexander  his  father,  did  not  vest  in  him  the  right  to  "  ^    ' 
the  procuratory  in  Alexander's  contract  of  marriage,  and  that, 
therefore,  Edgar  might  yet  serve  heir  to  that  procuratory." 


II.— CATHCART  v,  THE  EARL  OP  CASSILLIS. 

Sir  Thomas  Kennedy  by  disposition  January  2,  1748,  settled  Nov.  24,i807. 
kis  estate  of  Culzean  and  all  other  lands  he  might  afterwards  nabrathi. 
•cquire  or  succeed  to,  in  favour  of  himself  and  the  heirs-male 
rf  his  body ;  whom  failing,  to  David  Kennedy,  his  only 
hrother-german  and  the  heirs-male  of  his  body  ;  whom  failing, 
to  Mr.  David  Kennedy,  advocate,  and  the  heirs-male  of  his  body  ; 
^hom  failing,  to  Mr.  John  Kennedy,  advocate,  and  the  heirs- 
^^e  of  his  body ;  whom  all  faiUng,  to  his  own  nearest  heirs 
whomsoever,  the  eldest  heir-female  succeeding  witlrout  division. 
He  afterwards  made  various  purchases  of  lands,  the  dispositions 
to  which  were  taken  to  himself,  his  heirs,  and  assignees.  In 
I?59  he  succeeded  to  the  estates  and  title  of  the  Earl  of  Cas- 
rillis,  which  were  settled  upon  heirs-male. 

In  1 774  he  granted  procuratory  for  resigning  the  estate  of 
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Cmxbojolt     Culzean  for  new  infeftment  to  himself,  his  heirs,  and  assignee 
CAwnjiB.     whatsoever,  and  upon  this  procuratory  a  Crown  charter  m 
expede. 

He  died  in  1 775  without  issue,  and  was  succeeded  by  la 
brother  David,  who  expede  a  general  service  to  him  as  HEiSM 
HEIR-MALE  AND  OF  LINE.     The  terms  of  the  service  was  as  fol- 
lows : — ^^  Qui  jurati  dicimt,  magno  sacramento  intervenioita^ 
quod  quondam  Thomas,  Comes  de  Cassillis,  unicus  frater  g^ 
manus  Davidis,  nunc  Comitis  de  Cassillis,  latoris  praesentia^ 
obiit  ad  fidem  et  pacem  S.  D.  N.  Regis,  absque  hseredibos  a 
suo  corpore  legitime  procreat. ;  et  quod  diet  David,  ComeB  k 
Cassillis,  est  legitimus  et  propinquior  haeres  masculus  et  linef 
dicti  quondam  ThomsB,  Comitis  de  Cassillis,  sui  fratris  genotfi 
et  quod  est  legitime  aetatis.'' 

The  charter  expede  by  Earl  Thomas  in  1 774  did  not  cob- 
prehend  certain  lands  which  he  had  purchased,  but  which  vae 
comprehended  imder  the  deed  of  1 748,  which  conveyed  1ib4 
to  be  acquired  as  well  as  lands  already  acquired. 

In  1783  Earl  David  settled  his  estates  upon  the  heirs-maleif 
the  family.  He  also  executed  another  deed  of  entail  in  17J^ 
by  which  the  estates  were  destined  nominatim  to  Captain  Ken- 
nedy, the  heir-male  of  the  family,  and  certain  other  substitrf* 
He  died  in  1792,  when  the  right  of  succession  under  thfl* 
deeds  opened  to  Captain  Kennedy,  who  became  Earl  of  Cassilfc 

Sir  Andrew  Cathcart  of  Carleton  was  descended  of  the  elW 
sister  of  Earl  Thomas,  and  therefore,  as  all  the  prior  substitoM 
had  failed,  heir  of  provision  under  the  deed  executed  bj  b^ 
in  1 748.  He  brought  a  reduction  of  the  titles  made  up  by  Kirf 
David,  as  being  inept  and  erroneous,  and  of  the  deeds  of  entJ 
which  he  had  executed,  as  flowing  a  non  h/ibentey  and  cod*" 
quently  as  being  null  and  void. 

One  of  the  points  raised  related  to  those  lands  which  were  not 
comprehended  in  the  charter  1774,  but  which  were  compr^ 
bended  under  the  deed  1 748.  The  point  at  issue  was.  Whether 
the  personal  right  to  these  lands  under  that  deed  was  carrW 
by  the  general  service  expede  by  Earl  David  to  his  brother 
Thomas  ? 

pumiTk^'^  ^*^*      Pleaded   for   the    Pursuer. — The  question    at  issue  i 
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her  the  general  service  expede  by  Earl  David,  as  legitimus    Cathoabt 
vpinquior  hceres  masculus  et  limes  of  his  brother  Earl    CAssmjs. 
las,  was  a  sufficient  service  as  heir  of  tailzie  and  provision      lioTT 
•ms  of  the  settlement  1748,  vesting  in  him  a  complete  title 
the  rights  that  could  be  carried  by  a  general  service,  as 
)f  tailzie  and  provision  in  terms  of  that  deed  ? 
ere  is  no  ipso  jure  transmission  of  rights  by  mere  surviv- 
The  distinction  between  an  heir  served  and  an  heir- 
rent  is  fixed  and  certain.     Real  rights  standing  in  the 
n  of  the  ancestor  by  infeftment  cannot  be  vested  in  the 
but  by  a  special  service,  or  a  precept  of  clare  constat  fol- 
1  by  infeftment ;  and  personal  rights  to  lands  can  only  be 
d  in  the  heir  by  a  general  service.    As  there  are  difiFerent 
\  of  heirs,  there  are  as  many  different  kinds  of  service ;  and 
leral  service  as  heir  of  line  is  distinct  from  a  general  ser- 
as  heir  of  provision.     One  may  have  the  apparency  of  both 
icters  in  him,  yet  may  serve  heir  in  the  one  character, 
3ut  serving  heir  in  the  other,  and  will  vest  in  himself  the 
ission  descendible  to  him  in  that  character  in  which  he  is 
jd,  without  vesting  the  succession,  or  incurring  the  burden 
le  other  character  in  which  he  is  not  served, 
eirs  of  Une,  heirs  of  conquest,  and  heirs-male  are  creatures 
le  law,  about  whom  there  can  be  no  uncertainty  ;  but  an 
of  provision  depends  entirely  upon  the  will  of  the  maker  of 
iestination,  and  there  may  be  as  many  such  heirs  as  he 
jes.     These  cannot  have  this  chai'acter  to  any  extent,  nor 
rwise,  than  under  the  particular  deed  of  destination,  and  in 
ect  to  the  subject  disponed ;  but  the  others,  who  are  heirs- 
jral,  on  establishing  their  representation,  take  all  subjects 
sedto  that  species  of  heirs,  and  may  serve  even  though  no 
ect  exists  to  be  carried  by  the  service, 
he  service  of  an  heir  is  the  joint  sentence  of  the  inquest  and 
;e  before  whom  it  proceeds.     The  party  serving  cannot  be 
ed  in  any  other  character  than  that  which  he  claims  ;  as  the 
est  can  take  cognizance  of  nothing  but  that  which  is  sub- 
ed  to  them,  and  he  cannot  be  made  an  heir  against  his  will, 
evidence  of  this  intention  is  the  claim,  which  in  this  case 
*ed  his  right  to  the  character  of  heir  of  line  and  heir-male 
3neral  to  be  cognosced,  but  not  to  that  of  heir  of  provision. 
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Cathoabt        a  service,  then,  is  the  legal  form,  or  actiLS  legitimus  by  whiA 
CasiI^us.    an  heir-apparent  solemnly  claims  and  vests  in  himself  judicially 
1807.       *^®  succession  devolving  to  him  in  the  character  in  which  he  is 
served. 

The  first  requisite  of  a  service  is  the  animus  adeundl  i 
service  as  heir  in  any  particular  character,  without  any  inten- 
tion of  so  serving,  is  absurd.  The  particular  character  maj 
indeed  be  advantageous,  but  it  may  also  prove  the  very  rererse, 
as  he  becomes  Uable  to  all  the  burdens  falUng  upon  the  character 
of  heir  in  which  he  serves.  Earl  David  did  not  intend  to  be 
served  heir  of  tailzie  and  provision  under  the  deed  1748.  He 
never  made  up  any  claim,  nor  was  ever  cognosced  to  that 
character. 

A  service  also  implies  a  proof  and  solemn  cognition  b;  an 
inquest  that  the  person  claiming  is  heir  in  the  character  in 
which  he  claims  to  be  served.  There  is  no  vestige  of  evidence, 
in  the  service  and  retour  of  Earl  David,  either  of  the  claim  or 
proof  on  his  part,  or  of  finding  on  the  part  of  the  inquest  thit 
he  was  heir  of  provision  ;  no  deed  of  provision  being  at  all  pro- 
duced, or  so  much  as  mentioned.  But  this  service,  it  is  argued, 
ascertains  upon  record  the  fact,  that  Earl  David  was  heir  of 
provision  under  the  deed  1748,  as  well  as  heir-male  and  of  line, 
and  that  this  is  sufficient  to  vest  in  him  the  possession  as  heir 
of  provision.  The  ascertaining  upon  record  that  a  man  has  a 
right  to  succeed,  will  not  vest  in  him .  the  succession  as  an  heir 
served.  If  a  man  serve  heir  of  Une  to  liis  grandfather,  the  set- 
vice  at  the  same  time  proves  that  he  is  heir  of  line  to  his  father, 
fitill  it  does  not  vest  the  succession  as  heir  of  line  to  his  father. 

Again,  it  is  impossible  to  discover  from  the  service  that 
Earl  David  was  heir  of  provision  under  the  deed  1 74  8,  for  the 
record  shows  no  evidence  of  this.  But  even  this  service,  when 
joined  with  the  deed  of  1748,  does  not  ascertain  with  absolute 
certainty  that  Earl  David  was  heir-apparent  of  provision,  or 
entitled  to  be  served  heir  of  provision  in  terms  of  that  deed 
For  if  Earl  Thomas  had  left  a  son  who  survived  him,  and  wa^ 
served  heir  of  tailzie  and  provision  to  him,  in  terms  of  the  deed 
1748,  but  died  without  making  up  any  title  as  heir  of  hne,  or 
heir-male  general  to  him.  Earl  David  might  have  been  served 
heir  of  line   and  heir-male  to   his  brother,  though  he  could 


GENERAL  SERVICE.  oS.^ 

not  have   been   served  heir  of  provision  to  him,  but  to  his    Cathoabt 
nephew.  Camilus. 

Every  progress  of  writs  to  lands  must  consist  of  a  connected  "TgorT 
chain  of  writings,  each  bearing  on  the  face  of  it  its  connexion 
with  the  former.  But  this  service  could  not  have  been  a  suffi- 
cient warrant  to  a  notary  to  give  infeftment  on  the  precept,  or 
make  resignation  on  the  procuratory  of  the  deed  1748.  He 
roust  have  gone  beyond  the  general  service,  which  was  his 
warrant,  before  doing  this,  and  determined  points  which  he  had 
no  right  to  determine. 

The  principle  that  a  service  in  one  character  cannot  carry 
rights  descending  to  heirs  of  another  description,  though  the 
same  person  should  be  heir-apparent  in  both,  is  a  fundamental 
and  essential  doctrine  in  our  system  of  land-iights. 

Pleaded  for  the  Defender. — When  a  vassal  dies,  a  new  arqumkst  roB 
investiture  is  necessary  to  transfer  the  right  to  liis  heir,  as  the 
law  of  Scotland  has  rejected  the  maxim  Moiiuus  sasH  vivurn^ 
which  has  been  adopted  in  the  feudal  law  of  most  countries. 
In  order  to  obtain  this  new  investiture,  it  is  required  that  the 
person  demanding  it  should  establish  his  right  to  succeed  by 
the  verdict  of  a  jury,  proceeding  on  a  brief  of  inquest.  All  that 
is  necessary  to  make  a  good  service  is.  that  the  verdict  of  the 
jury  or  the  retour  shall  afford  complete  evidence  that  the  raiser 
of  the  brief  is  really  the  heir  entitled  to  succeed  and  to  demand 
an  investiture. 

Earl  Thomas'  settlement  was  a  destination,  in  the  first  place, 
in  favour  of  himself  and  the  heirs-male  of  his  body  :  whom  fail- 
ing,  not  in  favour  of  any  set  of  heirs  generally,  but  specially 
and  naminatim  in  favour  of  David  Kennedy,  his  only  brother- 
gennan.  Now  the  facts  estabUshcd  by  the  retour  are,  yfn< 
That  Earl  Thomas  died  without  issue  ;  and  secondly,  It  is  not 
only  found  in  general  that  David  was  heir-male  and  heir  of  line 
to  Thomas  his  brother ;  but  it  is  specially  declared,  that  the 
claimant  is  David  the  only  brother-german  of  Thomas.  This 
retour  establishes  every  one  point  which  Earl  David  was 
bound  to  establish,  in  serving  heir  of  provision  under  the 
deed  1748. 

A  service  docs  nothing  else  than  prove  the  heir  to  })ossess  a 
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certain  character,  and  that  therefore  he  is  entitled  to  eveiy 
right  belonging  to  that  character.  Having  legally  ascertaiDed 
himself  to  be  a  particular  person,  every  right  devised  in  favour 
of  that  person  immediately  attaches  to  hira,  whether  he  had  any 
animm  with  regard  to  it  or  not.  If  Earl  David  had,  in  tech- 
nical language,  served  himself  heir  of  provision  to  his  brother, 
and  in  evidence  of  it  produced  the  deed  1748  to  the  jury,  this 
would  give  him  right  not  only  to  the  subjects  conveyed  by  that 
right,  but  to  all  other  subjects  standing  devised  to  him  in  deeds 
which  neither  he  nor  the  jury  ever  saw  or  heard  of.  Again, 
where  a  man  serves  himself  heir  of  line  to  his  father,  this  is  onlf 
another  mode  of  saying  that  he  is  his  heir-male,  and  he  will 
take  all  subjects  devised  in  this  last  character.  He  who  serves 
as  heir  of  line,  or  heir-male  to  his  immediate  younger  brother, 
would  take  e^Qvy  feudum  novum  acquired  by  his  brother.  It  is 
not  that  in  these  cases  the  one  service  is  equivalent  to  the 
other,  but  that,  though  the  technical  words  have  not  been  used, 
the  service  in  fact  proves  the  claimant  to  be  the  very  person 
described  in  the  deed  of  settlement. 

A  special  always  includes  a  general  service  ejusdem  generis; 
but  so  far  as  it  indicates  any  animm  in  the  claimant,  beyond  the 
ascertainment  of  his  character,  it  is  an  animus  restricted  and 
limited  to  taking  up  that  single  subject  only  to  which  the  claim 
specially  applies  ;  yet  as  the  special  service  has  proved  him  to 
be  a  particular  character,  he  thereby  acquires  every  personal 
right  destined  to  that  character,  just  as  much  as  if  he  had  ex- 
peded  a  general  service,  referring  to  each  individual  deed  of 
settlement. 


[nteriocutor  of      LoRD  Justice-Clerk  M*Queen,  Ordinary,  Found,  "  That  Earl 
May  18, 1797.  David's  service  as  heir-male  and  of  line  to  his  brother  Earl 
Thomas,  necessarily  established  him  to  be  heir  under  the  set- 
tlement 1748." 
June  29, 1797.      To  this  iuterlocutor  he  afterwards  adhered  on  a  representa- 
tion by  the  pursuer. 

Another  representation  was  given  in  by  the  pursuer,  and  the 
cause  was  remitted  to  Lord  Armadale,  Ordinary,  in  consequence 
of  Lord  Justice-Clerk  M'Queen's  long  absence  from  Court  by 
indisposition. 
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Lord  Armadale  Found,  "  That  Earl  Thomas'  disposition  in    cathcart 
748  in  fevour  of  his  brother  David  conveyed  not  only  the  lands    Cassilus. 
lerein  specially  enumerated,  but  also  all  the  other  lands  that      lioTT 
le  said  Earl  Thomas  should  thereafter  acquire  ;  and  that  Earl  interlocutor  of 
David's  general  service  in  1 776  was  sufficient  to  establish  his  june  is,  im.' 
ight  as  heir  under  the  disposition  1748,  and  therefore  adhered 
I  toto  to  the  interlocutor  pronounced  by  the  late  Lord  Justice- 
'lerk,  of  date  13th  of  May  and  29th  of  June  1797." 

The  pursuer  having  reclaimed,  die  Court  appointed  memo-  interlocutor  of 
als  to  be  given  in  upon  the  question,  "Whether  the  general  MwnoriaU.""* 
jFvice  was  sufficient  to  connect  Earl  David  as  heir  of  provision  ^^^'  ^^*  ^®^* 
nder  the  settlement  1 748,  with  different  parcels  of  land  which 
ere  acquired  by  Earl  Thomas  ? " 

On  advising  the  memorials,  the  Court  "  Found  the  general  ^j^st  interio- 
Tvic^  of  Earl  David  sufficient  to  carry  subjects  not  contained  Jan.is,  isoi.' 
I  the  charter  1774." 

The  pursuer  having  again  reclaimed.  Counsel  were  appointed  Second  interio- 

_       ,^      -        _,-  /.I        j^  XI  1        mi  1  cuter  of  Court. 

>  be  heard.  Thereafter  the  Court  r  ound,  "  That  the  general  May  26,  leoi. 
jrvice  of  David  Earl  of  Cassillis,  tanquam  legitimus  et  propin- 
tior  h(JBres  masculus  et  linew  of  his  brother  ICarl  Thomas,  was 
at  a  service  as  heir  of  provision  under  the  settlement  1 748,  and 
)nsequently  is  not  sufficient  to  carry  the  subjects  in  question, 
hich  are  not  contained  in  the  charter  1 774  ;  and  Sustain  the 
masons  of  reduction  as  to  these  subjects  ;  and  remit  to  the  Lord 
rdinary  to  proceed  accordingly." 

The  defender  having  now  reclaimed,  the  Court  Found,  "  That  Third  interio- 
arl  David's  general  service  tanquam  legitimus  et  propinquior  ^^^,\l^  1^2^ 
Tres  masculus  et  /iw^cp  of  his  only  brother-german  Earl  Thomas, 
Bcessarily  established  him  to  be  the  heir  under  the  settlement 
748,  and  vested  in  him  the  personal  right  of  the  subjects 
lereby  conveyed," 

On  the  reclaiming  petition  Lokd  President  Campbell  has     opinions. 
ritten, — "Greneral  service  tanquam  legitimus  et  P'opinqmor]\l^^^^ly^ 
iBres  masculus  et  linece.     That  this  is  not  equivalent  to  a  ser-  Session  Papers. 
ce  as  heir  of  provision,  in  order  to  take  up  a  personal  right  to 
nds  destined  to  particular  heirs,  and  can  vest  no  right  in  a 
ibstitute  called  by  name,  m  a  proposition  so  clear  that  the 
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Cathoart  contrary  argument  would  probably  not  have  been  attempted, 
Cabsillis.  had  it  not  been  thought  to  receive  some  countenance  from  de- 
cisions in  the  cases  of  Dalhousie  and  Haldane. 

"  The  general  doctrine  of  the  law  is  well  explained  in  the 
answers,  and  illustrated  by  many  authorities. 

"  Mortuus  sasit  vivum  never  was  a  principle  in  the  law  of 
Scotland  either  in  heritage  or  in  moveable  succession,  and 
supposing  it  had  been  so  at  an  early  period,  it  is  and  must  be 
admitted  that  certain  forms  are  now  necessary  to  transfer 
property  of  any  kind  from  the  dead  to  the  Uving,  and  that  8u^ 
cession  does  not  operate  ipso  jure.  It  is  of  no  consequence  when 
the  form  of  a  general  service  as  now  used  was  introduced,  or 
whether  the  same  thing  was  done  by  some  other  form  at  the 
period  alluded  to  in  page  15,  for  still  some  form  of  cognition 
is  even  there  admitted  to  have  been  necessary.  But  in  con- 
necting the  heir  with  the  ancestor  in  a  right  of  lands,  there 
could  not  originally  be  any  such  thing  as  obtaining  an  entry 
from  the  superior  upon  a  mere  personal  conveyance  or  personal 
right  of  any  kind  flowing  from  the  ancestor,  who  was  not  at 
liberty  to  alien  without  the  superior's  consent,  and  whose  procn- 
ratory  or  precept  for  that  purpose  fell  to  the  ground  by  his  death 
like  any  other  mandate.  The  superior  was  not  obliged  to  receire 
any  successor  in  the  feu  except  the  heir  in  the  investiture.  The 
predecessor's  infeftment  of  course  was  produced,  and  the  heir 
entitled  to  succeed  by  that  investiture  was  alone  entitled  \o 
claim  a  renewal  of  the  fee  in  his  person,  which  accordingly  was 
done,  either  by  special  service,  or  precept  of  clare  constat^  or 
cognition  more  burgi,  and  sasine  following  thereon. 

"  The  inference  drawn  from  the  passage  of  Erskine  in  page 
15,  viz.,  that  a  personal  right  to  the  lands  passed  without  any 
service  at  all,  is  quite  erroneous.  What  it  means  is,  that  the 
original  brieve  of  inquest  did  not  apply  to  the  case,  because  it 
was  only  the  heir  of  the  investiture  and  not  the  heir  in  personal 
rights  that  could  demand  an  entry,  still  the  law  was  gradually 
altered  in  this  pai-ticular ;  first  in  the  case  of  apprisings  and 
adjudications,  1469,  c.  37,  1672,  c.  19  ;  then  in  the  case  of 
purchasers  at  judicial  sales,  by  the  Act  1681,  c.  17,  1690,  c. 
20;  by  the  Act  1685  concerning  entails;  and  by  the  Ward 
Act,  20  Geo.  11.  ;  and  further  by  the  Act  1693,  c.  35,  allowing 
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procuratories  and  precepts  to  be  executed  after  the  deaths  of    Cathcabt 
the  granter  or  the  grantee.  Cassilub. 

"  So  soon  as  personal  rights  of  land  or  other  heritages  came  TsotT 
to  be  known  and  practised,  some  form  of  cognition  to  connect 
the  heir  with  the  ancestor  in  such  rights  became  of  course 
necessary,  as  the  rule  was  general  that  no  ipso  jure  transmission 
could  take  place  with  certain  exceptions,  none  of  which  apply 
to  the  present  case  ;  and  accordingly  it  is  admitted,  that  for  at 
least  two  centuries  and  more  the  established  form  has  been  by 
general  service  under  the  brieve  of  inquest  to  take  up  such  in- 
complete rights  which  either  do  not  in  their  nature  require 
infeflment,  or  have  never  been  carried  that  length  ;  which  brieve 
is  just  the  same  with  that  in  a  special  service,  except  that  it 
contains  fewer  heads,  because  it  is  not  necessary  to  answer 
those  heads  which  suppose  the  predecessor  to  have  been  infeft. 

"  It  is  necessary,  however,  to  attend  to  the  different  kinds  of 
general  service,  and  to  the  different  objects  which  are  in  view 
in  expeding  such  a  service,  from  wliich  we  will  see  that  the 
term  general  when  applied  to  services  has  two  distinct  signifi- 
cations. In  the^r^^  place,  a  general  service  in  the  most  proper 
sense  is  a  service  which  means  to  vest  a  general  character  of 
heirship  in  the  grantee,  without  reference  to  any  particular 
subject ;  Secondly^  It  may  be  a  service  referring  to,  and  for  the 
purpose  of  connecting  with  a  particular  subject  or  subjects  in 
which  the  predecessor  did  not  die  infeft.  This  is  what  Lord 
Stair  calls  a  service  in  general,  and  what  some  lawyers  call  a 
general  special  service,  analogous  to  the  general  special  charge 
which  may  be  given  by  a  creditor  to  the  heir  of  his  debtor,  to 
enter  in  a  particular  subject  in  which  his  predecessor  died  un- 
infeft. 

"  Of  the  first  kind,  viz.,  services  merely  general,  are  the  ser- 
vice tanquam  legitimus  et  propinquior  hceres  linece,  the  service 
tanquam  legitimus  et  propinquior  hceres  masculus,  the  service 
tanquam  propinquior  et  legitimus  hceres  conquestOs.  All  these 
are  distinctly  marked  and  known,  and  can  admit  of  no  ambi- 
guity. It  is  unnecessary  to  refer  to  any  particular  subject. 
The  object  of  the  service  is  to  vest  one  or  other  of  these  general 
characters  in  the  heir,  which  will  entitle  him  to  take  up,  with- 
out any  further  ceremony  or  form,  every  j)crsonal  right  which 
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catiicart     either  by  law  or  by  deed  is  descendible  to  that  particular 
Casbillm.     character  of  heirship  so  described  in  the  retour. 
1^2  "  A  general  service  tanquam  legitimus  hceres  provisionis  is  of 

a  more  limited  nature,  in  so  far  as  the  law  does  not  know  any 
such  heir,  unless  arising  out  of  the  provision  of  some  particular 
deed.  He  is  not  an  heir-at-law  but  an  hceres  factuSj  and  there- 
fore a  service  as  heir  of  provision  ought  regularly  to  refer  to 
some  particular  deed  or  subject,  and  for  the  most  part  does  so, 
as  the  jury  cannot  well  answer  to  the  brieve  without  some  evi- 
dence being  laid  before  them,  by  production  of  a  deed  and 
reference  to  a  subject  thereby  conveyed  ;  and  therefore  it  was  a 
disputed  point  in  the  case  of  Maitland  of  Pitrichie,  12th  August 
1 753,  Whether  a  retour  of  a  service  bearing  the  claimant  to  be 
nearest  and  lawful  heir  of  tailzie  to  her  predecessor  in  general 
terms,  without  saying  to  what  estate  or  by  what  deed,  was  a 
good  service,  although  it  appeared  from  the  proceedings  that 
for  instructing  their  claim,  she  had  produced  the  tailzie  itself? 
But  the  service  was  sustained  both  here  and  in  the  House  of 
Lords  ;  and  it  is  believed  there  have  been  instances  of  services 
as  heir  of  provision  without  production  of  any  deed,  or  at  least 
without  any  such  thing  appearing  on  the  face  of  the  proceed- 
ings ;  but  all  the  inference  to  be  drawn  from  this  is,  that  juries 
have  sometimes  proceeded  in  such  cases  upon  very  slender  evi- 
dence, which  seems  to  be  of  little  importance  one  way  or  other; 
the  object  of  such  a  service  being  merely  to  vest  in  the  claimant 
the  general  character  of  heir  of  provision,  and  consequently  a 
title  to  take  up  the  succession  to  any  subjects  which  may  happen 
to  be  provided  to  him  by  the  ancestor.  If  there  be  none  such, 
the  service  will  do  neither  good  nor  harm. 

"  It  was  observed  by  one  of  the  Judges,  that  an  heir-male  is 
always  by  the  law  of  Scotland  an  hcsres  facttis  as  much  as  an 
heir  of  provision,  and,  therefore,  that  we  have  no  occasion  to 
distinguish  his  case  from  that  of  any  other  heir  of  provision, 
because  nothing  passes  to  him  by  law  except  by  some  particular 
deed  or  destination. 

"  Supposing  this  observation  to  be  right,  it  does  not  ocair 
what  inference  arises  from  it  which  can  bear  upon  the  present 
question.  If  it  be  meant  that  a  service  as  heir-male  is  tanta- 
mount to  a  service  as  heir  of  provision,  this  is  evidently  a  mt- 
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take.  A  person  may  have  in  him  the  technical  character  of  Cathcart 
heir-male  to  such  a  person  without  any  provision  in  his  favour  CabsLis. 
at  all.  Heir-male  is  a  designation  which  birth  alone  bestows,  1^7" 
and  cannot  be  conferred  by  any  deed,  so  that  qua  such  he  is 
clearly  an  hceres  natus  not  an  hceres  /actus.  This  distinction  is 
clearly  laid  down  by  Balfour,  p.  420.  In  Balfour's  time  a 
tailzie  was  understood  to  be  a  destination  to  the  heir-male  in 
contradistinction  to  the  heir  of  line  ;  and  therefore  he  speaks 
of  two  kinds  of  brieves  only,  one  for  the  heir  of  line  and  another 
for  the  heir  of  tailzie ;  under  which  last  the  claimant,  he  says, 
may  be  served  not  only  as  heir  of  tailzie  but  as  heir-male ;  but 
he  does  not  admit  of  a  brieve  for  serving  as  heir-male  alone, 
for  this  reason,  that  all  heirs-male  are  not  heirs  of  tailzie ;  but 
heirs  of  tailzie,  says  he,  are  male.  Although,  therefore,  in 
Balfour's  time  a  service  as  heir  of  tailzie,  meaning  a  special  ser- 
vice, might  virtually  denote  heir-male,  because  there  were  no 
other  heirs  of  tailzie,  or  rather,  as  he  says,  a  brieve  of  inquest 
in  the  character  of  heir  of  tailzie  might  authorize  a  service  as 
heir-male,  the  reverse  proposition  certainly  did  not  hold  for 
the  reason  assigned  by  him. 

"  There  is  another  kind  of  general  description  under  which 
an  heir  may  be  served,  and  which  requires  to  be  attended  to. 
He  may  take  out  a  brieve  to  be  served  tanquam  legitimus  et 
propinquior  hceres  to  his  predecessor,  without  saying  whether 
iinece,  masculuSy  provisionis,  &c.  This  lays  the  foundation  for 
argument  upon  the  import  of  such  a  general  phrase,  in  the  same 
way  as  often  happens  with  respect  to  heirs  whatsoever,  or  heirs 
and  assignees  whatsoever  in  a  deed.  The  most  proper  signifi- 
cation of  any  such  phrase  is,  that  it  denotes  the  heir-at-law,  i.e., 
the  heir  06  intestato  whom  the  law  itself  calls  to  the  succession 
independent  of  any  act  or  deed.  But  the  term  heirs  whatsoever 
has  in  many  instances  been  found  pliable  secundum  subjectam 
mcUerianiy  so  as  to  denote  other  heirs,  and  sometimes  even 
nearest  of  kin.  In  the  same  way  there  is  room  for  argument, 
that  legitimus  et  propinquior  hceres,  although  in  its  most  proper 
signification  denotes  the  heir-at-law,  i.e.,  heir  of  line,  yet  it  may 
in  particular  circumstances  be  construed  to  denote  or  to  include 
other  heirs. 

'*  Suppose  a  middle  brother  dies,  and   both  his  elder  and 
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Cathcart     younger  brother  are  served  in  the  precise  same  terms,  to- 

Cassolis.     quam  legitimus  et  propinguior  hcBres,  without  adding  either  of 

'i^r^      line  or  conquest,  it  is  thought  that  both  services  would  be 

good ;  the  one  to  carry  the  ancient  heritage,  and  the  other 

the  conquest. 

"  A  special  service  of  this  kind,  tanquam  legitimus  et  propiu- 
quior  hceres  to  the  deceased  in  certain  lands,  must  always  be 
construed  as  applying  to  the  investiture.  A  precept  of  dan 
constat  the  same.  A  general  special  service  the  same  ;  for  the 
very  object  in  view  is  to  connect  the  claimant  with  a  particular 
subject,  and  which  the  line  or  character  of  heirship  described 
in  the  deed  referred  to. 

"  This  will  account  for  some  of  the  decisions  relied  on  by  the 
petitioner,  particularly  the  case  of  Earl  Dalhousie,  which  was  a 
special  service.  See  ratio  decidendi^  Diet.  vol.  ii.  p.  365.  The 
late  case  of  Calderwood  Durham  was  of  the  same  kind.  See 
also  President  Dalrymple,  29th  November  1716,  Alton,  where 
it  was  disputed  whether  a  special  service  of  that  kind  could  be 
held  as  a  service  in  the  character  of  heir  of  line. 

"  Case  of  Haldane  was  attended  with  more  diflBculty,  as  being 
a  mere  general  service,  not  referring  to  any  subject  or  to  any 
deed  ;  but  it  was  determined  upon  a  similar  principle,  viz.,  that 
legitimus  et  propinguior  hceres  was  of  pliable  signification,  de- 
noting in  a  general  service  every  heir-at-law,  and  that  an  eldest 
son  serving  to  his  father  being  ex  necessitate  juris  both  heir  of 
line  and  heir-male  to  his  father,  these  general  words  legitimus 
et  propinquior  hceres  necessarily  included  both.  A  son  cannot 
be  heir  of  line  to  his  father  without  being  also  heir-male,  and 
therefore  legitimus  et  propinquior  hceres  to  his  father  cannot  be 
restricted  so  as  to  denote  heir  of  line  only ;  for  it  necessarily 
imports  heir-male  as  well  as  heir  of  line.  Had  the  service  been 
tanquam  legitimus  et  propinquior  hceres  linece,  this  would  have 
clearly  denoted  that  he  did  not  choose  to  claim  or  to  be  sen'ed 
as  heir-male,  or  vice  versa  had  it  been  as  heir-male,  this  could 
not  have  included  heir  of  line,  but  legitimus  et  propinquior  hares 
was  virtually  and  necessarily  a  service  in  both  characters,  and 
entitled  him  to  succeed  to  whatever  rights  were  devised  either 
to  the  one  line  of  heirship  or  to  the  other. 

**  As  to  the  case  of  Livingstone,  the  state  of  it  given  by 


OENEKAL  SERVICE.  537 

Forbes  is  most  indistinct,  and  it  is  remarkable  that  although    Cathcaet 
Fountainhall  wrote  at  the  same  period,  and  gives  us  a  decision    cassilus. 
of  the  very  same  date,  22d  January  1706,  yet  the  case  of      liorT 
Livingstone  is  not  to  be  found  there  of  that  date  ;  but  we  have 
that  same  case  in  Fountainhall  of  date  13th  December  1705, 
and  likewise  of  three  other  dates,  25th  February,  1 7th  June, 
and  31st  December  1707 ;  but  in  none  of  them  is  it  said  that 
any  such  point  was  determined  as  is  contained  in  Forbes,  from 
which  it  is  highly  probable  that  Forbes  was  in  some  mistake 
about  the  matter.     Indeed,  his  statement  is  so  inaccurate  that 
nothing  can  be  made  of  it.     He  does  not  recite  the  precise 
words  or  tenor  of  the  brieve  or  of  the  retour.     In  one  part  he 
says  Alexander  was  served  heir-general  of  line  to  his  father,  in 
another  part  he  says  Alexander  being  served  heir-general  and 
special  of  line  as  eldest  son  to  his  father,  had  established  in  his 
person  all  that  could  belong  to  him  by  that  propinquity,  in  the 
same  manner  as  a  special  service  includes  the  general.     He 
further  says,  that  even  without  a  service  Alexander  had  a  right 
to  the  obligation  in  his  favour  by  the  contract  of  marriage,  and 
without  giving  the  words  of  the  decision,  he  concludes  with  say- 
ing, that  the  Lords  found  *  that  Alexander's  general  retour  as 
heir  of  line  to  his  father,  gave  him  the  benefit  of  the  provision 
contained  in  the  said  contract,  and  enabled  him  to  dispone  in 
favour  of  his  brother.'     If  the  right  were  such  as  to  pass  with- 
out any  service  at  all,  there  could  be  no  doubt  as  to  the  result ; 
or  if  it  was  a  general  special  service,  or  both  a  general  and 
special  service,  the  decision  was  of  course  the  same  with  that 
of  Lord  Dalhousie  ;  or  if  the  words  were  leyitimus  et  propinquior 
hceres  in  general,  without  specifying  heir  of  line,  it  was  similar 
to  the  case  of  Haldane.     Uut  if  it  was  a  mere  general  service 
as  heir  of  line,  and  if  this  was  found  sufficient  to  carry  a  pro- 
vision in  favour  of  the  heir  of  a  particular  marriage,  which  would 
not  have  been  otherwise  carried,  this  would  have  been  a  decision 
so  entirely  new  and  against  all  former  principle,  that  it  could 
not  possibly  have  escaped  Lord  Fountainhall,  who  was  so  full 
and  so  accurate  an  observer  of  every  decision  which  had  passed 
at  the  period,  and  particularly  has  handed  down  to  us  no  less 
than  four  decisions  in  that  same  competition.    Lord  Kames,  who 
notices  the  decision  in  second  volume  of  Diet.,  p.  345,  seems  to 
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cathcabt     consider  the  after  case  of  Edgar  v.  Maxwell,  in  1 738,  as  an 
CA88ILLIB.     alteration  of  the  principle  therein  laid  down. 
1Q07.  "  The  case  of  Haldane  is  truly  not  against  principle  when  duly 

attended  to  and  understood  ;  yet  it  is  so  far  important  that  it 
seems  to  give  some  opening  to  loose  reasoning  upon  the  subject* 
and  perhaps  it  would  have  been  better  that  the  term  legttirM 
et  propinquior  Jiceres  had  in  all  circumstances  been  construed 
to  denote  heir  of  line  only,  in  the  same  way  as  many  questions 
would  have  been  avoided  had  the  same  construction  been  gi?en 
to  heirs  whatsoever.  Lawyers  are  apt  to  reason  too  much  upon 
analogy,  and  when  once  the  smallest  chink  is  open,  every  en- 
deavour is  used  to  make  the  breach  gradually  wider.  But  in 
no  case  has  it  ever  yet  been  found  or  so  much  as  argued,  tiU 
the  present  occurred,  that  a  general  service  under  the  technical 
description  of  heir-male  and  of  line  was  in  any  respect  tanta- 
mount to  a  service  as  heir  of  provision,  to  the  eflFect  of  taking 
up  special  subjects  contained  in  a  destination  to  particular  sub- 
stitute heirs,  not  called  under  these  general  characters. 

"  The  recent  case  of  Colvil  is  a  decision  in  point  to  the  con- 
trary ;  and  it  would  be  doing  injustice  to  the  memory  of  the  late 
Justice-Clerk,  who  gave  a  clear  opinion  for  that  decision,  and 
noticed  that  it  was  different  from  the  case  of  Haldane,  to  sup- 
pose that  he  had  altered  his  opinion,  when  as  Ordinary  in  the 
Outer  House,  upon  too  hasty  a  consideration  of  this  cause,  he 
pronounced  the  first  interlocutor,  which  has  since  been  varied 
by  the  Court.  He  was  at  that  time  in  a  bad  state  of  health, 
and  having  left  the  Court  altogether  soon  after,  he  had  no  op- 
portunity of  reconsidering  the  case  with  all  the  lights  which 
have  since  been  thrown  upon  it,  from  which  he  would  clearly 
have  seen  that  the  present  case  was  as  different  from  that  of 
Haldane  as  he  himself  had  declared  Colvil's  to  be.  See  also  his 
opinion  in  case  of  Bald,  Sess.  P.  V.  55.  N .  26. 

"  The  petitioner  seems  desirous  that  the  Court  should  adopt 
a  very  short  system  as  to  this  matter  of  service  ;  for  he  says  ii 
is  enough  that  A  B  is  found  either  by  an  inquest,  or  even  by  a 
decree  of  declarator  of  this  Court,  to  be  the  son  of  C  D,  with- 
out any  other  adjection  or  quality  of  heirship. 

"  If  the  object  of  a  service  Was  merely  to  prove  identity,  and 
not  to  establish  representation,  or  to  transmit  from  the  ilead 
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to  the  living,  this  would  certaiuly  be  true.     If  the  person  whose    CATnoAmT 
identity  is  to  be  established  be  an  institute,  he  has  no  occasion    Cassi'llu. 
for  a  service,  and  it  is  enough  for  him  to  bring  such  proof  as      "liozT 
may  be  necessary  in  any  action  or  cause  where  his  title  is  called 
in  question.     If  he  be  an  heir,  he  may  bring  that  proof  in  the 
service  itself,  e.g.,  he  may  be  called  under  some  general  descrip- 
tion, such  as  is  alluded  to  in  p.  1 7,  or  such  as  frequently  hap- 
pens where  the  descendants  of  such  a  person  are  called ;  for 
the  claimant  must  prove  that  he  is  descended  of  that  person, 
but  still  he  must  claim  as  an  heir  to  the  person  whose  succes- 
sion he  is  taking  up,  and  the  doctrine  of  proving  identity  alone 
is  adverse  to  every  principle  of  the  law  as  to  services. 

"  Cases  may  be  figured  where  a  service  is  impracticable :  see  8«e  toI.  l  p. 
11th  March  1757,  Dalziel :  and  then  recourse  must  be  had  to  a 
declaratory  process  before  the  Supreme  Court  for  supplying  the 
defect ;  but  still  this  is  nothing  to  the  general  rule,  especially  as 
even  there  some  form  is  necessary  to  connect  the  heir  with  the 
ancestor,  or  with  the  subject  in  question. 

"  The  reason  why  a  special  service  includes  a  general  one  of 
the  same  kind,  is  not  what  the  petitioner  supposes,  that  the 
Court  goes  upon  any  loose  idea  of  equivalents,  but  that  a  special 
service  is  truly  a  general  service  ;  the  brieve  and  the  retour 
being  one  and  the  same  as  to  both,  with  the  addition  only  of 
certain  forms  in  the  special  service  to  connect  the  claimant 
with  the  ancestor's  infeftment  in  a  particular  subject.  It  begins 
with  that  which  constitutes  a  general  service,  and  concludes 
with  the  necessary  form  of  a  special  one. 

"  In  short,  in  every  case  and  in  all  circumstances  a  service  is 
necessary  to  carry  heritable  succession,  and  it  is  scarcely  to  be 
held  as  an  exception  from  this  rule,  that  where  the  heir  declines 
to  serve,  a  creditor  either  of  the  ancestor  or  heir  may  by  express 
Statute  supply  this  want  by  a  charge  or  charges  to  enter,  and 
by  an  adjudication  proceeding  thereon,  which  is  a  remedy  very 
properly  introduced  by  positive  law  in  certain  circumstances, 
and  is  an  additional  proof  in  favour  of  the  general  rule. 

"  It  is  equally  clear  that  the  nature  of  the  service  and  the 
character  under  which  the  claimant  means  to  connect  himself, 
must  be  precisely  defined,  for  this  plain  reason,  that  one  may 
choose  to  represent  his  ancestor  in  a  particular  character,  and 
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Cathcabt  reject  his  succession  in  any  other  character.  Even  the  eldest  son 
Cabsillw.  may  choose  to  be  heir  of  tailzie  or  provision  to  his  father  with- 
1807.  out  assuming  the  character  of  heir  of  line  or  heir-male,  though 
these  are  also  in  him  by  law,  or  vice  versa,  he  may  choose  to  be 
heir-at-law  or  heir-male,  without  being  heir  of  tailzie  or  provi- 
sion. Nay,  he  may  have  it  in  view  to  challenge  any  tailzie  or 
provision  executed  by  his  father,  and  to  make  up  a  title  by  m- 
vice  as  heir  of  line,  &c.,  for  that  very  purpose.  To  challenge 
his  father's  deeds  on  the  head  of  fraud  or  incapacity,  requires  a 
title  ;  but  were  he  to  make  up  that  title  under  the  deed  itself 
his  challenge  would  be  barred. 

"  When  the  petitioner  says  that  there  is  proof  on  the  record 
of  Earl  David's  service  that  he  is  the  very  person  who  is  heir  of 
tailzie  or  provision  under  the  settlement  1748,  he  means  only  to 
state  a  fact  which  is  not  disputed,  viz.,  that  he  might  have  served 
heir  of  tailzie  and  provision  under  that  deed  if  he  had  been  so 
inclined  ;  but  as  he  never  actually  did  so,  on  the  contrary,  seems 
carefully  to  have  avoided  it,  the  argument  is  inconclusive." 

House  of  Lords.  The  pursuer  having  appealed  to  the  House  of  Lords,  "  It  was 
May  24, 1806.  Ordered  and  Adjudged  that  all  the  Interlocutors  complained  of 
in  the  said  Appeal,  so  far  as  the  same  relate  to  the  lands  and 
subjects  contained  in  the  charter  of  1774,  or  in  any  similar  titles, 
be  and  the  same  are  hereby  AflSrmed  :  And  it  was  farther 
Ordered,  that  the  cause  be  remitted  back  to  the  Court  of  Ses- 
sion to  review  all  the  Interlocutors  as  far  as  respects  the  effect 
of  the  service  of  Earl  David  in  1776,  \^dth  regard  to  the  lands 
of  Euoch  and  Little  Enoch,  the  lands  of  Portmark  and  Pol- 
middle,  the  tenements  in  Maybole  and  teinds  conveyed  by 
Crawfurd  of  Ardmillan,  or  any  other  lands  or  subjects  the  title 
to  which  is  in  dispute  in  this  cause,  if  any  such  there  be  iK)t 
ruled  by  the  foresaid  aflSrmance  ;  and  to  hear  the  parties  again 
as  to  the  effect  of  the  said  service  as  to  the  said  lands  and 
teinds,  and  as  to  the  right  of  the  said  lands  and  subjects ;  and 
to  do  thereupon  as  to  the  Court  shall  seem  meet." 

opinroNg.  Lord  Eldon,  Chancellor,  observed, — "  The  titles  standing 
oTU^Chan^  iu  the  Way  I  have  mentioned  to  your  Lordships,  that  is  to  say, 
eeiior'8  Speech,  the  deed  of  1748,  including  the  lauds  which  the  author  of  that 
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ieed  had  at  that  time,  and  including  the  lauds  which  the  author  Cathcabt 
rf  that  deed  had  afterwards  purchased,  and  the  deed  of  1774,  Cabsilus. 
limiting  ex  facie  the  lands  to  the  heirs  and  assignees,  with  re-  "lioL 
spect  to  some  of  those  lands  included  in  the  deed  of  1748,  but 
not  with  respect  to  other  lands  which  fall  under  the  deed  of 
1748,  it  became  necessary,  as  your  Lordships  know,  by  the  law 
of  Scotland,  the  death  of  the  ancestor  not  operating  as  it  does 
in  England,  it  became  necessary  for  Earl  David  to  take  up  the 
property  which  had  been  his  brother's  out  of  the  hcei'editas  jacens 
of  his  ancestors,  by  a  form  which  is  called  a  service  ;  and  when 
I  use  the  word  service,  as  applied  to  questions  of  convey- 
ancing, your  Lordships  will  understand  me  to  mean  by  that 
word,  what  I  consider  as  being  the  very  essence  of  law  ;  for  the 
forms  of  conveyances,  as  to  that  part  of  the  law  w^hich  relates 
to  conveyances,  are  of  the  very  essence  of  the  law.  Applying 
such  principles,  as  we  apply  in  this  country,  in  inquiring  into 
the  validity  of  instruments,  and  which  appear  to  me  to  be  ap- 
plicable everywhere,  you  are  to  look  as  narrowly  to  the  ques- 
tion, whether  the  forms  of  conveyancing  have  been  preserved, 
as  you  are  to  look  at  what  is  the  meaning  of  instruments,  having 
first  satisfied  yourselves  that,  according  to  the  terms  of  law,  the 
forms  are  valid.  I  do  not,  therefore,  in  this  case  conceive,  that 
the  question  is  of  the  less  importance  which  your  Lordships  are 
now  to  dispose  of,  because  the  question  happens  to  be  a  point 
of  form ;  I  think,  on  the  contrary,  that  the  security  and  safety 
of  all  landed  titles  does  require  a  strict  adherence,  in  those  who 
are  to  administer  the  law,  to  the  doctrine  which  the  law  lays 
down  as  to  titles,  and  the  legal  proceedings  to  make  them  up. 

"  After  the  death  of  Earl  Thomas,  David  sued  out  of  the 
Chancery  in  Scotland  a  brieve  to  be  served  his  heir  ;  and  I  wish 
here  to  take  notice  of  the  particulars  of  this  proceeding  of  a 
retour,  that  attention  to  the  particular  subject  may  tend  to 
explain  some  of  the  ideas  I  shall  humbly  ofler  to  your  Lordships 
upon  this  subject  It  appears  to  me  that,  attending  to  the  forms 
of  this  retour,  the  service  of  an  heir,  that  is,  strictly  speaking,  a 
species  of  judicial  inquiry,  in  which,  by  the  King's  authority, 
the  persons  who  are  assembled  as  a  jury  are  called  upon  to 
decide  upon  certain  facts,  where,  according  to  our  ideas  in  this 
part  of  the  island,  their  decision,  if  it  goes  beyond  the  point 
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Cathcaet  which  they  are  called  upon  by  the  King's  writ  to  decide,  goes 
CABMLLm.  for  nothing,  and  where,  whatever  the  jury  say,  according  to  our 
ig07^  principles,  they  must  be  understood  to  have  said  so  much  odIj 
as  relates  to  the  point  entrusted  by  the  law,  speaking  in  the 
language  of  the  writ,  to  their  determination,  and  that  all  beyond 
we  should  regard  as  absolute  surplusage — ^as  amounting  to  no- 
thing— ^as  not  having  the  virtue  of  law — ^as  not  carrying  with  it 
the  sanction  of  a  declaration  by  an  inquest  of  men  assembled  u 
a  jury  ;  for  they  are  to  speak  only  as  to  those  points  to  which 
they  are  required  to  speak  ;  and  they  are  not  entrusted  to  make 
any  declarations  upon  points  to  which  they  are  not  required  to 
speak. 

'^  As  an  English  lawyer,  I  should  have  said  that  the  meaning 
of  Earl  David's  claim,  if  made  in  this  country,  was  this : — Inas- 
much as  Thomas  Earl  of  CassilHs  died  without  issue  male,  and 
Thomas  Earl  of  CassilHs  was  my  only  brother-german,  therefore 
I  call  upon  you  to  cognosce  me,  that  is,  to  serve  me  nearest 
and  lawful  heir-male  and  of  line  to  the  said  deceased  Thomas 
Earl  of  CassilHs,  my  brother-german  ;  not  to  serve  and  cognosce 
me  brother-german,  not  to  declare  that  I  am  brother-german, 
but  to  serve  and  cognosce  me  nearest  and  lawful  heir-male  and 
of  line  in  general  to  the  said  deceased  Thomas  Earl  of  Cassillis, 
whom  I  describe  to  you  to  be  my  brother-german  ;  that  descrip- 
tion, if  made  out  by  evidence  of  the  fact,  being  evidence  of  that 
fact  which  I  wish  you  to  find,  namely,  that  I  am  nearest  and  law- 
ful heir-male  and  of  line  in  general  to  my  said  deceased  brother. 
"  According  to  all  English,  and  all  construction  of  the  wonls 
as  they  occur  in  the  Latin  text,  the  act  of  the  jury,  if  tliis  thing 
were  unprejudiced  by  any  determination,  would  be  clearly  a 
service  and  cognition  of  Earl  David,  not  as  brother-gennan,  but 
a  service  and  cognition  of  him  as  nearest  and  lawful  heir-mate 
and  of  line.     The  fact  of  his  being  brother-german,  being  the 
fact  and  medium  of  proof  by  which  the  jury,  together  with  the 
other  fact,  that  Thomas  died  without  heirs  of  his  body,  had 
come  to  the  conclusion  which  they  express  in  so  sendng,  and 
cognosce  him  nearest  and  lawful  heir-male  and  of  line  in  general 
to  the  deceased  Thomas  Earl  of  CassilHs. 

"  My  Lords,  independently  of  all  the  decisions  upon  the  sub- 
ject, independently  of  those  difficulties  which  are  infused  into 
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the  mind  of  a  lawyer,  who,  if  he  cau  say  nothing  else  of  himself,  Cathcabt 
has  a  right  to  state,  that  he  now  has  a  great  deal  of  experience  cassillis. 
that  has  taught  him  caution  ;  I  say,  independent  of  that  caution  IlsotT 
which  one  would  particularly  extend,  sitting  as  a  Court  of  Ses- 
sion in  this  place,  to  decide  upon  landed  titles,  when  we  are 
reviewing  the  opinions  of  great  and  respectable  Judges  of  a 
Court,  in  a  matter  in  which  we  are  bound,  in  all  cases  that  have 
relation  to  landed  titles,  and  perhaps  as  much  so  in  this  case  as 
in  any,  considering  the  extraordinary  and  exemplary  attention 
which  they  have  given  to  this  particular  case, — independently 
of  all  considerations  of  that  kind,  and  if  there  had  been  no  de- 
cision upon  such  a  point  as  this,  if  the  records  of  the  Court  of 
Session  had  brought  no  cases  decided,  I  do  not  believe,  I  really 
carry  it  so  far  as  that,  that  I  do  not  beheve  that  a  mind  misled 
as  much  as  mine  may  be  in  this  respect,  by  English  principles, 
and  the  doctrines  that  may  apply  to  finding  inquests  under  the 
authority  of  the  King's  writ,  I  do  not  think  I  ever  could  have 
brought  my  mind  to  entertain  a  doubt  that  this  was  not  a  ser- 
vice as  heir  of  provision.  But  that  mind,  and  your  Lordships' 
minds,  must  be  instructed  by  a  due  and  careful  attention  to  all 
that  has  heretofore  taken  place  in  matter  of  decision,  in  adminis- 
tering the  laws  of  Scotland ;  and  whatever  you  might  have 
thought  of  that  decision,  if  you  had  originally  been  called  upon 
to  discharge  this  duty  in  this  place,  unfettered  by  any  such 
decision,  I  am  sure  you  will  take  care  not  to  decide  this,  or  any 
other  case,  upon  any  principle  that  may  endanger  the  titles  of 
landed  estates  in  Scotland. 

"  My  Lords,  the  diflBculties  in  my  mind  chiefly  apply  to  the 
proposition  stated  in  the  interlocutor  of  Lord  Justice-Clerk, 
and  the  interlocutor  of  the  20th  of  November  1 802,  both  of  which 
find,  that  Earl  David's  general  service  as  heir-male  and  heir  of 
line  to  his  brother  Earl  Thomas,  necessarily  established  him  to 
be  the  heir  under  the  settlement  of  1748,  and  therefore,  in  eflfect 
— ^for  that  I  take  to  be  the  meaning  of  the  proposition — that  it 
was  considered  not  only  as  a  service  of  Earl  David  as  heir  of 
line  and  as  heir-male,  but  also  as  a  service  of  heir  of  provision  ; 
because  that,  I  think,  must  be  the  meaning  of  the  declaration 
of  the  Court,  when  it  says,  that  that  service  of  him  as  heir- 
male  and  heir  of  line,  necessarily  establishes  him  to  be  the  heir 
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Cathcart  under  the  settlement  of  1748  ;  for  the  establishing  him  to  be 
CA88ILLI8.  the  heir,  without  enabling  him  to  act  upon  that  fact  which  it 
ig07.  does  establish,  amounts  to  nothing.  That  proposition,  if  you 
state  it  a  little  more  broadly,  comes  to  this — that  under  such  a 
writ  as  Earl  David  sued  out,  under  such  a  claim  as  was  made 
in  this  case,  and  imder  such  a  finding  as  the  jury  of  inquest 
established,  having  before  them  such  a  claim,  and  such  a  i^rii 
directed  to  them,  in  respect  of  which  they  were  authorized  to 
find  that  he  was  heir-male  and  heir  of  line,  but  in  respect  of 
which  they  have  also  found  that  Earl  Thomas  died  'absque 
haeredibus  ex  suo  corpore  legitime  procreatis,  and  that  Earl 
David  was  legitimus  et  propinquior  haeres  masculus  et  line« 
dicti  quondam  Thoma)  Comitis  de  Cassillis  sui  fratris  germani,' 
that  which  they  have  found  could  have  authorized  the  Court  to 
hold  that  he  is  the  heir  of  provision  under  the  deed  of  1 748 : 
That  is  the  proposition  that  is  here  stated. 

"  The  reasons  which  principally  restrain  me  from  comiog  to 
a  conclusion  upon  that  at  present  are  of  this  nature : — I  hare 
looked  very  attentively  into  the  several  cases  in  which  it  has 
been  held,  that,  by  reason  of  some  possible  case,  not  proved  to 
have  existed,  (I  repeat  the  words,  not  proved  to  have  existed,) 
but  proved  to  be  such  as  possibly  might  have  existed,  and  which, 
if  it  actually  did,  as  it  possibly  might  exist,  the  general  finding 
could  not  be  looked  at,  necessarily  implying  the  existence  of 
that  character  to  which  the  finding  in  terms  does  not  relate,— I 
say,  upon  looking  at  those  cases,  I  doubt  much  whether,  when 
they  are  sifted  to  the  bottom,  your  Lordships  mil  not  find  that 
they  are  authorities  for  all  the  doubts  which  I  entertain  upon 
this  subject.  If  it  does  not  depend  upon  the  nature  of  the 
possible  fact,  which  would  take  the  implied  character  out  of  the 
general  character,  any  fact,  let  its  nature  be  what  it  will  that 
is  possible,  will  have  the  same  effect  with  respect  to  that,  if  it 
constituted  a  set  of  circumstances  in  which  the  implied  character 
would  not  reside  in  the  person  who  has  the  general  character. 
"  Another  reason  which  induced  me  to  decline  advising  your 
Lordships  to  come  hastilj^  to  a  conclusion  upon  this  subject  is  this 
— that  attending  to  the  information  we  have  received,  and  to 
the  language  which  I  find  in  the  case,  which  I  have  observed  as 
falling  fi-om  the  gentlemen  who  so  ably  argued  this  case  at  the 


j 


1801 


GENERAL  SERVICE.  545 

r,  I  am  not,  at  this  moment,  prepared  to  state  any  such  CATncAux 
inion  as  I  could  venture  myself  to  abide  by,  as  to  this  question,  Ca-^sillis. 
Iiat  is  the  evidence  which  the  Court  of  Session  is  in  the  habit  of 
^kiiig  at  when  it  is  construing  questions  upon  these  retours  ? 
•es  it  look  merely  at  the  retours  ?  Does  it  look  at  the  whole  of 
tat  constitutes  the  record  ?  Both  the  one  and  the  other  have 
3n  asserted  at  the  bar.  But,  then,  what  does  constitute  the  w^hole 
the  record  has  been  questioned.  In  this  part  of  the  country 
man  could  entertain  a  doubt  that  a  record  would  be  consti- 
ed  by  the  writ,  and  by  all  the  proceedings  under  it.  It  has, 
the  other  hand,  been  intimated  at  the  bar,  that  you  will  look 
farther  than  to  the  retour ;  and  it  seems,  to  the  mind  of  an 
glish  lawyer,  that  when  he  is  construing  the  findiiig  of  a 
itish  jury,  that  he  is  not  to  go  beyond  tlie  fact.  I  before 
ted,  that  all  which  goes  beyond  the  decision  of  that  fact  would 
but  surplusage,  and  you  would  read  the  parchment  as  if  there 
re  no  such  words  upon  it.  With  us,  if  a  jury  were  to  find 
ty  different  facts  offered  to  their  attention,  merely  as  evidence, 
ir  Lordships  would  look  at  their  verdict,  not  for  the  purpose 
reading  those  facts  in  the  verdict,  but  j^ou  would  look  at  them 
facts  which  the  jury  had  under  their  consideration,  and  witli 
erence  to  which  it  was  not  their  business  to  find  any  of  those 
ts,  but  to  find  the  mere  inference  which  is  deduced.  Therc- 
3,  in  what  way  this  particular  species  of  reconl  is  to  be  con- 
ered  has  not  been  quite  so  satisfactorily  explained,  at  least  to 
humble  mind,  as  to  induce  me  to  say  I  am  very  confident 
,t  I  could  possibly  take  any  view  of  this  case  that  might  not 
Qcli  upon  some  of  the  rules  of  evidence,  as  they  apply  to 
ded  property  in  Scotland  ;  and  the  rules  of  evidence  as  they 
)ly  to  landed  property  in  Scotland,  should  be  held  extremely 
red,  at  least  to  this  extent,  that  we  should  thoroughly  un- 
stand  them  before  we  venture  to  decide  upon  any  question 
tting  to  the  titles  of  landed  property  on  retours. 
'  There  is  another  thing  which  I  would  mention.  It  has  been 
ued  at  your  Lordships'  bar,  that,  in  order  to  understand  the 
)ort  of  the  retour,  you  may  look  at  the  deed  of  1748,  and 
h  certain  views  of  the  subject  unquestionably  you  may ;  be- 
se  you  are  asking  whether  a  person  is  heir  of  provision  under 
deed  of  1748.     It  is  impossible  to  answer  that  question 
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Cathoart  without  looking  at  the  deed  of  1748.  It  has  been  contended, 
CA88ILL18.  and,  I  am  afraid,  proved  at  the  bar,  that  persons  may  be  found 
1^7.  heirs  of  provision,  without  your  being  able  to  state,  from  the 
retour,  what  deed  of  provision  was  submitted  to  the  inspection 
of  the  jury  ;  and  by  one  of  the  cases  it  was  said,  that  if  you 
would  not  hold  the  serving  a  person  heir  of  provision,  without 
finding  a  deed  under  which  he  was  declared  by  the  jury  heir  of 
provision,  a  hundred  titles  could  be  instanced  as  good  for  nothing. 
The  mischief  of  that  w^ould  be  the  necessary  result  of  such  doc- 
trine as  should  lead  the  counsel  to  contend  at  the  bar  very 
strenuously,  and  with  a  confidence  that  seemed  to  challenge  all 
denial,  that  if  a  man  was  served  heir  of  provision,  that  service, 
under  the  words  *  heir  of  provision,"  would  entitle  him  to  connect 
himself  with  all  the  lands  that  could  be  inserted  in  all  the  deeds 
which  could  be  framed,  which  could  be  styled  deeds  of  provision. 

"  But  it  has  been  contended  that  you  may  go  a  great  deal 
further  ;  that  you  are  not  only  to  look  at  the  deed  of  1 748,  but 
may  look  at  other  instruments  besides  that  deed,  to  explain  the 
import  of  this  retour.  I  doubt  that  proposition  extremely.  In 
the  first  place,  I  should  be  inclined  to  say,  if  I  had  to  lay  down 
the  law,  that  the  retour  alone,  or  the  retour  and  the  deed  of 
provision  taken  together,  ought  to  be  the  evidence  of  character, 
and  that  you  should  go  no  further.  When  I  say  that  would  be 
my  disposition,  I  speak  it  under  the  reserve  I  have  before  ex- 
pressed with  reference  to  questions  of  this  nature. 

"  Upon  this  part  of  the  case  I  confess  I  have  great  difficulty 
upon  my  mind,  and  at  this  moment  I  cannot  give  my  consent 
to  the  conclusion  of  fact,  that  this  retour  necessarily  established 
Earl  David  to  be  the  heir  of  provision  under  the  settlement  of 
1748.  When  I  say  at  this  moment  I  cannot  do  so,  I  use  the 
words,  caUing  upon  your  Lordships  for  your  particular  attention 
to  those  words,  because  I  think  any  such  declaration  from  me 
should  be  affected  by  all  the  qualifications  which  I  have  given 
to  such  a  declaration,  out  of  regard  to  the  important  considera- 
tions which  may  be  known  by  those  who  understand  this  subject 
better,  to  attach  upon  a  subject  of  this  kind. 

"  Under  the  whole  impression  I  have  of  the  case,  my  purpose 
will  be  this — to  offer  to  your  Lordships  a  proposition  which 
should  assert  that  these  interlocutors  are  right,  so  far  as  tbev 
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apply  to  the  lands  contained  in  the  charter  of  1748,  included  Cathcart 
in  the  charter  1 774.  With  respect  to  the  lands  which  were  not  Casoellm. 
contained  in  the  charter  of  1 774,  in  some  form  of  words — a  form  IsotT 
I  have  already  prepared,  but  perhaps  shall  be  able  to  alter  that 
form  in  such  a  way  as  to  make  it  more  applicable  to  the  case 
before  your  Lordships,  if  this  cause  is  further  postponed  till 
Friday — with  respect  to  the  interlocutors,  so  far  as  they  estab- 
lish the  right  of  the  Earl  of  Cassillis  to  the  lands  not  contained 
in  the  charter  of  1774,  I  would  recommend  to  your  Lordships 
to  remit  the  case  again  to  the  Court  of  Session  for  their  consi- 
deration,  calling  their  attention  particularly  to  such  questions 
as  grow  out  of  the  nature  of  the  topics  which  I  have  l>een  sug- 
gesting to  your  Lordships,  with  a  view  that  it  may  be  ascer- 
tained what  is  the  effect  of  the  retour  taken  per  se,  and  taking 
its  effects  from  its  own  contents,  only  looking  at  it  as  a  part  of 
the  record,  if  that  record  may  be  represented  to  consist  of  tlie 
fact,  and  the  subsequent  proceedings  connecting  it  with  the 
charter  of  1748,  as  far  as  its  effect  can  be  legally  collected,  by 
connecting  it  with  the  charter  of  1748,  and  then  calling  the 
particular  attention  of  the  Court,  with  reference,  not  to  w^hat 
they  know  out  of  Court — with  reference,  not  to  what  they  know 
as  individuals — ^but  with  reference  to  what  they  know  from  the 
finding  of  the  inquisition  in  this  retour,  connected  with  the  effect 
of  all  else  that  they  can  look  at  before  them  as  legal  documents, 
and  collecting  the  effect  of  the  finding  from  such  materials,  and 
such  materials  only. 

"  Calling  their  attention  again  to  this  proposition,  is  it  neces- 
sarily established,  by  anything  before  them,  that  Earl  David  was 
the  heir  of  provision  under  the  settlement  of  1748  'i  That  is  a 
question  which  must  necessarily  be  decided  previous  to  the 
determination  of  the  other  question.  If,  upon  a  review  of  that 
question,  the  Court  of  Session  should  be  of  opinion,  as  I  think 
it  possible  they  may  be  of  opinion,  that,  consistently  with  some 
of  their  own  decisions,  this  retour  does  not  necessarily  establish 
Earl  David  to  be  the  heir  of  provision  in  the  settlement  of  1748, 
describing  in  that  settlement  David  Kennedy,  the  consequence, 
then,  would  be  the  decision  of  that  question,  which,  with  refer- 
ence to  its  nature,  vnth  deference  to  the  opinions  of  the  able  and 
learned  men  now  sitting  in  the  Court  of  Session,  depending  uj)on 
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Cathoabt  reasonings  distracting  so  much  the  reason  of  those  who  apply 
CABsnus.  their  reason  to  comprehend  the  subject,  I  may,  I  think,  truly 
1807.  represent  to  your  Lordships  to  be  a  difficult  and  doubtful  ques- 
tion :  But  remitting  to  the  Court  of  Session  with  reference  to 
this  prior  question,  will  give  them  an  opportunity,  not  only  of 
considering  what  is  the  law  with  regard  to  the  rules  of  evidence, 
as  applied  to  this  prior  question,  but  will  of  necessity,  when 
committed  to  them,  give  them  an  opportunity  of  thinking  further, 
if  they  shall  find  any  reason  for  so  doing,  upon  that  doubtful 
and  difficult  question. 

"  The  result  of  the  whole,  therefore,  will  be,  to  come  to  a  final 
judgment  with  respect  to  the  lands  contained  in  the  deed  of 
1774,  and  to  remit,  as  I  have  mentioned,  that  which  respects 
the  property  not  comprised  in  the  deed  of  1774." 

J^fra'j'-  The  case  having  returned  to  the  Court  of  Session,  the  Court 

Found — "  That  Earl  David's  general  service  in  1 776  was  not  a 
service,  as  heir  of  provision,  to  connect  him  with  the  settlement 
in  1748,  or  with  any  similar  deed  of  provision  or  settlement 
and,  consequently,  was  not  sufficient  to  carry  the  subjects  which 
were  specially  provided  by  any  such  deeds,  and  were  not  con- 
tained in  the  charter  1774,  or  in  any  title-deed  or  charter  of  a 
similar  nature.  Find  that  this  description  applies  to  the  lantk 
of  Enoch  and  Little  Enoch,  the  lands  of  Polmack  and  Pollmiddic, 
the  tenements  of  Maybole,  and  the  teinds  conveyed  by  Craw- 
ford of  Ardmillan  :  Therefore,  Sustain  the  reasons  of  reduction 
as  to  these  subjects,  and  so  far  alter  the  interlocutor  of  16th 
November  1802,  repel  the  defences,  and  reduce,  decern,  and 
declare  in  terms  of  the  summons." 

Not.  24, 1807.       Qn  a  reclaiming  petition  and  answers,  the  Court  "  Adhered.*' 

Against  this  judgment  no  appeal  to  the  House  of  Lords  was 
taken  by  the  defender. 


1.  The  ratio  of  the  decision  in  marriage,   having  been  infi?ft,  as 

Edgar  v.  Maxwell  is  given  by  heir  of  investiture  to  his  father,  in 

LordElchies.    lie  observes, — "In  certain  lands,  might  gratuitooslT 

this  case,  though  the  Lords  found  dispose  of  these  lands  contraij  to 

that  the  eldest  son  of  the  second  the  destination   of  succession  is 
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$  contract  of  marriage, 
rviiijj  lieir  to  that  con- 
lOt  of  lands  to  which  his 
no  other  right  than  the 
sposition  to  him  by  his 
in  the  contract  of  mar- 
found,  that  the  said  son, 
heir-male  general  to  his 
not  make  up  a  title  to 
LCt ;  because,  though  in 
IS  heir  of  the  contract 
at  service  did  not  prove 

might  have  been  of  a 
:riage  even  prior  to  that 
nd  therefore  found,  that 
bt  yet  serve  heir  of  pro- 
nake  up  a  title  to  the 
Y  in  that  contract.*' — 
icmoiis,  voce  Service  and 
071,  No.  6. 

e  Session  Papers,  in  the 
CAUT  r.  The  Earl  of 

Loiti)  Meadowbank 
, — "  1  went  on  this,  that 


a  service  as  hwres  maacuUiSj  if  it 
proves  that  a  person  was  de  facto 
lueres  provisionisy  was  sufficient  to 
carry  subjects  descendible  to  the 
heirs  of  provision  on  a  presumed 
animus  adeundiy  and  sufficient 
evidence  of  the  prapinquity.  And 
that  there  were  no  male  fees  at 
common  law,  so  service  as  hceres 
masculus  implied  hceres  mascubut 
provisionisy  and  that  if  this  word 
had  been  expressed,  there  could 
have  been  no  doubt  of  the  suffi- 
ciency of  the  service ;  and  I  was 
clear  it  was  implied.  The  Presi- 
dent laboured  to  prove  that  the  late 
Lord  Justice-Clerk  had  a  diffi?rent 
opinion  from  what  was  stated  in 
his  interlocutor.  But  both  Lord 
Armadale  and  I  knew  this  was 
otherwise,  and  that  he  pronounced 
the  interlocutor  vahle  inviUiSj  but 
from  feeling  the  force  of  law  and  es- 
tablished precedents.'*' — MS.  Notes, 


Special  Service,  or  Oe)iercU  Service  for  the  purpose  of  tak- 
i  Special  Right,  which  specifies  the  Deed  under  which  tJie 
claimed,  is  not  invalidated  by  an  inaccuracy  in  tlie  char- 
which  the  party  claims  to  he  served. 


BELL  V.  CARRUTHERS. 


M  Bell  settled  his  estate,  in  his  oldest  daughter  •^'^^J^"*'^ 
>ntract  of  marriage  with  John  Carruthers,  upon  the  Nabuativb. 
i  of  the  marriage.  In  the  same  contract  he  made  a 
b  upon  his  daughter  Jane,  by  which  the  conveyance  to 
daughter  was  burdened  with  the  sum  of  4000  merks, 
to  the  younger  (laughter  upon  her  attaining  the  age  of 
le,  with  the  declaration  that,  should  she  die  before  she 
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bkll       attained  twenty-one,  or  marriage,  or  die  thereafter  without  issue, 
Carrutoers.  or  leave  children  who  should  not  attain  the  age  of  one  year, 

1749.  that  in  these  cases  the  provision  in  her  favour  should  belong  to 
John  Carruthers  and  Mary  Bell,  and  their  heirs  of  tailzie  men- 
tioned in  their  contract  of  marriage. 

Jane  Bell  married,  and  had  issue  one  daughter,  who  survived 
her  mother,  attained  to  six  years  of  age,  and  was  served  and 
retoured  heir  of  provision  to  her  mother.     After  her  death  her 
father  expede  a  general  service  as  heir  of  line  to  her,  and  brought 
an  action  against  Francis  Carruthers,  as  representing  his  father 
John,  for  payment  of  the  4000  merks.    The  defence  to  the  action 
was,  that  the  provision  being  settled  on  Jane  Bell,  without  anv 
mention  pf  heirs,  it  fell  to  be  carried  by  a  service  as  heir  of  line, 
and  not  by  a  service  as  heir  of  provision  ;  and  therefore  that  the 
service  of  Jane's  daughter,  as  heir  of  provision  to  her  mother, 
was  void,  and  that  the  portion  remained  still  in  hcereditcUe  jacenle 
of  the  mother,  and  might  now  be  taken  up  by  the  defender  as 
heir  of  line. 

ARouBiKNT  FOR      Pleaded  FOR  Bell. — The  service  in  question  was  suflBcient 

to  convey  the  provision  in  favour  of  the  grantor's  second  daughter. 
The  service  was  in  these  terms  : — "  Qui  jurati  dicunt,  quod  de- 
mortua  Jeana  Bell  filia  legitima  secunda  quond.  Gulielmi  Bell 
in  Winterhopehead,  mater  Jeana)  unica)  filiaB  procreat,  inter  illam 
et  Joannem  Bell  latoris  praesentium,  obiit  ad  fidem  et  pacem 
S.  D.  N.  et  quod  dicta  Jeana  Bell  est  legitima  et  propin- 
quior  ha^res  provisionis  dictae  susb  matris,  secundum  tenorem 
contractus  matrimonialis  init.  et  perfect,  inter  Joannem  Car- 
ruthers, unicmn  fihum  et  hsBredem  Joannis  Carruthers  de  Dor- 
mont,  cum  consensu  sui  patris,  ex  una  parte,  et  Mariam  Bell 
filiam  natu  maximam  dicti  quondam  Gulielmi  Bell  de  Winter- 
hopehead, et  ilium  pro  ilia  in  se  onus  suscipien.  ex  altera  parte, 
de  data  decimo  die  Augusti  1708  :  Per  quem  quidem  contrac- 
tum  matriraonialem  dictus  Joannes  Carruthers  junior,  et  respec- 
tivi  ha^redes  talliae  inibi  mentionat.  onerantur  cum  solutione 
quatuor  mille  mercarum  monetae  Scotiae,  dictae  demortuae  Jeans 
Bell,  et  puerulis  ex  ipsius  corpore  legitime  procreat,  matri  super- 
viventibus,  et  ad  unum  annum  pervenientibus ;  quibus  deficien. 
aliis  haeredibus  in  diet,  contractu  specificatis ;  ut  in  dicto  con- 
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tractu  matrimoniali,  diversas  alias  clausulas  in  se  coiitinen.  latius        ^^^^ 
proportat ;  et  quod  dicta  Jeana  Bell  est  legitimae  a)tati8.     In  ca  ultukrh 
cujus  rei  test."  &c.  1749. 

There  is  an  important  distinction  between  a  general  service 
in  which  one  specific  subject  only  is  claimed,  and  a  general 
service,  in  which  no  subject  is  mentioned.  With  regard  to 
the  latter,  it  is  necessary  that  the  general  service  specify  the 
precise  title  under  which  the  party  claims,  because  a  service 
has  a  passive  effect  as  well  as  an  active ;  and  if  it  should  be 
found  that  the  service  carries  more  than  is  claimed,  the  conse- 
quence might  be,  that  the  claimant  should  be  liable  to  the  pre- 
decessor's debts,  beyond  what  he  proposes  to  be.  For  exami)le, 
supposing  a  person  who  is  both  heir  of  line  and  heir-male,  claims 
as  heir-male  only,  if  the  Court  shall  find  he  has  right  by  this 
service  to  subjects  descendible  to  the  heir  of  line,  the  necessary 
consequence  must  be  to  subject  him  to  his  predecessor  s  debts 
as  heir  of  line,  which  would  be  unjust,  since  it  would  be  sub- 
jecting a  man,  as  heir  of  line,  to  his  predecessor  s  debts,  who 
never  intended  to  be  so  subjected ;  and  a  more  precise  declara- 
tion he  cannot  give  of  his  intention,  than  to  claim  only  as  heir- 
male,  when  he  hath  both  titles  in  his  person.  This  is  a  doctrine 
established  by  many  decisions,  and  particularly  that  of  Edgar 
V.  Maxwell,  where  it  was  found,  that  a  service  as  heir-male  in 
general  carries  not  a  provision  in  a  contract  of  marriage  to  the 
heirs-male  of  the  marriage,  though  both  characters  concur  in 
the  person  served. 

It  is  a  very  different  case  where  one  specific  subject  only  is 
claimed  in  a  general  service.  There  it  is  of  no  importance  under 
what  character  the  claimant  be  described,  provided  only  he  be 
entitled  to  take  that  subject  by  a  service.  There  can  be  no 
danger  in  finding  him  entitled  to  it,  because,  in  claiming  that 
specific  subject,  the  heir  served  must  lay  his  account  to  be  sub- 
jected to  all  the  burdens  consequent  upon  that  claim.  However 
wrong  described  Jane  Bell  may  be  in  the  service,  it  is  evident 
she  intended  to  assume  the  proper  character  which  entitled  her 
to  claim  the  4000  merks  ;  and  she  or  her  tutors  must  have  laid 
their  account  that  she  should  he  passive  liable  to  all  debts  which 
could  affect  her  in  quality  of  heir  to  that  subject ;  therefore  it 
can  have  no  bad  consequences,  like  what  follow  in  the  former 
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Hbt.l        case,  to  find  her  entitled  to  this  subject,  because  such  judgment 
carruthkrs.  will  not  subject  her  to  any  debts  but  what  she  submitted  to.   The 

1749.  present  objection,  then,  amounts  to  no  more  than  this,  that  there 
is  n,  falsa  demonstration  a  mistake  in  the  description  of  the  heir, 
to  which  the  obvious  answer  is,  that  a  falsa  demonstraito  is  no- 
thing, si  constat  de  persona.  The  claimant's  intention  was  clear 
to  serve  heir  to  this  subject ;  and  it  is  of  no  importance  how  she 
be  described,  provided  it  appear  from  the  service  that  she  was 
entitled  to  the  subject.  To  lay  any  weight  upon  an  erroneous 
designation  in  such  a  case,  is  to  make  justice,  the  substance, 
yield  to  form,  the  shadow. 

AiwDHMrrpoB      PLEADED  FOR  Carruthbus. — The  provision  in  question  re- 

quired  to  be  taken  up  by  the  heir  of  Jane,  by  a  general  service 
as  heir  of  line.  It  was  settled  on  Jane,  the  mother,  without 
any  mention  of  heirs.  It  was  consequently  descendible  to  her 
heirs  of  line,  and  could  only  be  taken  up  on  service  as  heir  of 
line  to  her.  The  service  expede  by  her  daughter  as  heir  of 
provision  is  therefore  inept,  and  the  defender's  mother  is  dow 
entitled  to  serve  heir  of  line,  and  so  carry  the  provision. 

A  service  as  heir-general  or  heir-male  will  not  carry  personal 
rights  descendible  to  heirs  of  provision  or  tailzie,  although  the 
heir  of  line  or  heir-male  was  by  the  provision  called  to  the 
succession.  On  the  other  hand,  a  service  as  heir  of  provision 
will  not  carry  subjects  descendible  to  heirs  of  line,  or  to  heirs- 
male.  The  verdict  of  the  inquest,  and  the  retour  of  their  ver- 
dict to  the  Chancery,  cannot  go  beyond  the  claim  of  the  pursuer 
of  the  brieve.  If,  therefore,  the  pursuer  of  the  brieve  claimed 
only  as  heir  of  provision,  it  was  impossible  that  the  inquest 
could  find  that  he  was  heir-male  or  heir  of  line  to  the  deceased, 
and  that  in  either  general  or  particular  subjects.  This  were 
to  pjive  decree  without  either  libel  or  proof 

The  obligations  upon  an  heir  of  line,  an  heir-male,  and  an 
heir  of  provision,  may  be,  and  commonly  are,  exceedingly  dif- 
ferent. It  would  therefore  be  of  most  dangerous  consequence 
to  allow  an  inquest  to  serve  one  who  claimed  as  heir  of  provi- 
sion, as  heir  of  line,  or  as  heir-male,  and  it  would  be  much 
more  dangerous  if  it  should  be  held  that  a  service  as  heir  of 
provision  imported  a  service  as  heir-general  or  as  heir-male. 
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Bill 


e  case  of  Edgar  v.  Maxwell  it  was  solemnly  determined 

Tices  as  heirs  of  line,  male,  and  of  tailzie,  were  not  to  be  Carbuthmb. 

red  into  one  another,  and  that  the  services  retoured      TrioT 

be  taken  as  they  stood.  Agreeably  to  the  rule  of  law 
)lished,  the  service  of  Jane,  as  heir  of  provision  to  her 

cannot  carry  the  provision  in  question,  it  being  descend- 
ber  mother's  heir  of  Uno.  The  provision  still  remains  in 
^e  jacente  of  Jane,  and  may  now  be  taken  up  by  the 
r  as  heir  of  line. 


Lords  "  Found  the  service  of  Jane  Bell  to  her  mother  x^^^^lK^v^n 

June  21, 1749. 

1  to  carry  the  provision  granted  to  her  mother." 

>  Kames  in  his  Decisions  observes, — "  The  Lords  unani-  ^^^bie  Deci- 

repelled  the  objection  against  the  service.     They  were  «ojs.  vol  u.  p. 

on  that  the  decision,  Edgar  v.  Maxwell,  is  not  applicable 

)resent  case,  where  the  subject  is  mentioned  in  the  ser- 

lich  clearly  points  out  the  intention,  and  makes  the  ap- 

D  of  heir  of  provision  to  be  merely  a  falsa  deinonstratio,^' 


5  service  challenged  in  the 
Jell  t?.  Carrutiiers  was 
;  of  an  ordinary  general 
but  what  may  be  appro- 
termed  a  general  special 
It  was  a  general  service 
as  its  object  was  to  take 
:sonal  right  to  land,  and  it 
general  special  service,  in 
hat  the  personal  right  to 
I  up  was  a  particular  per- 
;ht  under  a  particular  deed. 
;nce  to  this  case  Lord  Kil- 
)bserves, — "There  is  this 
:c  between  a  general  ser- 
which  no  subject  is  men- 
and  a  general  service  in 
18  specific  subject  only  is 
that  where  the  service  is 
without   reference   to  a 


particular  subject,  it  will  carry  no 
subject  to  which  the  person  has 
only  right  by  some  special  provi- 
sion. And,  accordingly,  a  service 
as  heir-male  general  will  not  carry 
a  provision  to  the  heir-male  of  a 
marriage,  supra  2l8t  July  1738, 
Edgar  V.Johnston.  Service^  p.  508, 
No.  1.  And  the  reason  is  plain, 
that  non  constat  by  such  general 
service,  that  he  is  the  person  en- 
titled to  the  provision.  And  the 
case  is  the  same  of  a  general  ser- 
vice as  heir  of  line,  that  it  will  not 
carry  a  provision  to  heirs-male, 
even  though  the  person  who  serves 
be  both  heir  of  line  and  heir-raale, 
because  still  non  constat  irom  the 
face  of  the  service,  that  the  person 
served  heir  of  line  is  also  heir-male. 
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But  it  is  othervidse  where,  in  a 
general  service,  a  person  claims  a 
particular  subject,  and  truly  is  the 
person  who  has  right  to  it,  of  which 
there  cannot  be  a  better  example 
than  the  case  in  hand.  A  subject 
is  provided  to  a  daughter,  without 
mention  of  her  heirs.  Upon  her 
death  her  heir  of  line  is  entitled  to 
take  it  up.  Her  only  child  serves 
to  her,  not  as  heir  of  line,  but  as 
heir  of  provision.  The  service  will 
be  good,  because  the  child  could 
not  be  heir  in  the  subject  by  pro- 
vision without  being  heir  of  line ; 
and  it  would  be  very  strange,  if  a 
service  in  the  very  subject  itself, 
by  a  person  admitted  to  have  right 
to  it,  should  not  be  effectual  to 
carry  the  subject.  And  accord- 
ingly, the  objection  to  the  service 
in  this  case,  that  it  was  as  heir  of 
provision,  and  not  as  heir  of  line, 
was  repelled." 

2.  A  general  disposition  is  equi- 
valent to  a  general  service.  This 
principle  was  impugned  in  the  case 
of  Grant  v.  Grant,  July  20, 
1718,  which  is  only  shortly  noticed 
in  Lord  Kames'  Dictionary.  The 
following  abstract  is  taken  from 
the  Session  Papers  preserved  by 
Lord  Karnes.  Patrick  Grant  of 
Kilmuchrie,  being  a  creditor  of 
Colonel  William  Grant,  in  a  bond 
secluding  executors,  executed  a 
general  disposition  of  all  sums  of 
money,  heritable  and  moveable, 
that  should  be  due  to  him  at  the 
time  of  his  death,  in  favour  of 
Patrick  Grant  of  Dalrey,  failing 
heirs  of  the  granter's  own  body. 
The  dis]X)nee,  without  expeding 
any  title,  brought  an  action  for 
payment  of  the  principal  sum  in 


the    bond,   and    the    annualients 
which   had  fallen    due   since  tlie 
death  of  the  granter.    He  produced 
a  testament  dative  as  a  title  to  the 
annualrents  which  fell  due  prior 
to  the  grantor's  death.     The  de- 
fender objected,  that  the  pursuer 
had  not  produced  a  suiBcient  tide 
to  the  principal  sum,  and  pleaded 
— The  disposition  makes  no  special 
mention  of  the  debt  sued  for.    A 
general  disposition  of  moveables  re- 
quires confirmation,  so  also  a  gene- 
ral  disposition  cannot  give  right  to 
an  heritable  debt,  without  some 
supplementary  judicial  act    The 
pursuer  ought  to  have  obliged  the 
disponer's  heir  to  serve  heir,  and 
then  to  have  denuded  in  the  pur- 
suer's favour,  or  he  ought  to  have 
adjudged  from  the  disponer  s  heirs 
in  implement  of  the  disposition. 
If  the  bond  sued  upon  had  wanted 
the  words  "  secluding  executors," 
there  is  no  question  that  it  could 
not  have  been  transmitted  by  the 
general  disposition,  and  although 
these  words  alter  the  manner  of 
succession   of  the  creditors  heir. 
there  appears  no  reason  why  tl« 
addition  of  them  should  make  the 
sums  transmissible  by  a  general 
disposition.    The  pursuer  plead- 
ed— The  necessity  of  con  finning 
moveable  estate  originated  iu  the 
usurpation  of  Churchmen.     As  to 
heritable  estate,  the  law  precluded 
Churchmen,    and    their   judges* 
from  having  any  concern  tlierein. 
Hence  it  was  that,  without  gi^ 
expense  or  much  trouble,  a  suffi- 
cient   title    is    made  up  to   the 
heritable  estate  of  a  deceased  party* 
where  infeftment  has  not  followed, 
or  was  not  necessary,  simply  by  i 
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general  service.  A  general  dis- 
position, in  which  a  person  points 
out  his  heir,  is  all  that  is  requisite 
for  making  a  complete  title  to  an 
heritable  debt  without  infeftment. 
This  is  the  testatio  mentis  defuncti, 
and  the  deceased  designing  his 
own  successor,  gives  his  successor 
equal  right  as  if  he  had  been  cog- 
nosced to  be  the  heir  of  line  by 
an  inquest.  The  general  dispo- 
sition founded  on  by  the  pursuer, 


therefore,  affords  a  sufficient  title 
to  sue  for  payment  of  the  bond  in 
question.  Lord  Kimminguame, 
Ordinary, "  sustained  the  objection 
to  the  pursuer's  title,  and  found 
no  process  on  the  general  disposi- 
tion.'"* The  pursuer  having  re- 
claimed, the  Court  "  Altered  the 
Lord  Ordinar}''s  interlocutor,  and 
sustained  the  general  disposition." 
— Lord  Karnes'  Session  Papers, 


A  General  Service  by  an  Heir  of  Provision  is  valid,  although  it  does 
not  specify  the  particular  Deed  of  Provision. 


FORBES  V.  MAITLAND. 


Nabbativr. 


Sir  Charles  Maitland  of  Pitreichie  in  1 700  executed  an  Feb.  12, 1754. 
entail  by  procuratory  in  favour  of  his  son  Charles  and  the  heirs- 
male  of  his  body  ;  whom  failing,  to  Jane  Maitland  the  entailer's 
eldest  daughter,  and  the  hoirs-male  of  her  body  ;  whom  failing, 
to  Mary  Maitland,  his  second  daughter,  and  the  heirs-male  of 
her  body ;  whom  failing,  to  his  other  daughters  and  their  heirs- 
male  in  their  order.  Charles  survived  his  father  and  expede  a 
charter  of  resignation  upon  the  procuratory,  but  died  without 
taking  infeflment  on  the  precept  in  the  charter,  leaving  no  issue 
of  his  body. 

The  succession  then  opened  to  his  eldest  sister  Jane  Mait- 
land, who  obtained  herself  served  nearest  and  lawful  heir  of 
tailzie  to  her  brother  in  general,  and  the  service  being  duly 
retoured  to  Chancery,  she  was  infeft  in  the  lands  in  virtue  of 
the  precept  contained  in  the  charter  expede  by  her  brother. 
Being  thus  infeft  in  the  lands,  she  disponed  part  of  them  in 
fiiYOur  of  her  only  son  Charles  Maitland,  who  expede  infeft- 
ment  thereon  in  his  mother's  life,  and  after  her  death  he  made 
up  a  title  to  the  rest  of  the  estate  as  heir-male  in  special  to  her. 
On  these  titles  he  made  a  new  settlement  of  the  estate  in  favour 
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F0BBK8      of  himself  and  the  heirs  whatsoever  of  his  body  ;  whom  failing, 

Maitland.     to  Catharioe  and  Ann  Maitland,  his  sisters,  in  their  order,  and 

1754,        the  heirs  of  their  respective  bodies ;  whom  faiUng,  to  Major 

Forbes,  the  eldest  son  of  his  aunt,  Mrs.  Mary  Maitland,  the 

second  daughter  of  Sir  Charles. 

This  deed  was  challenged  by  Major  Forbes  in  his  character 
of  heir  of  entail  under  the  deed  executed  by  Sir  Charles,  as 
proceeding  a  non  habente.  One  of  the  grounds  of  challenge  was 
that  the  retour  of  the  service  of  his  aunt  Miss  Jane  Mdtland 
was  defective  and  null,  in  respect  that  it  only  bore — "  Quod 
diet,  magistra  Joanna  Maitland,  est  legitima  propinquior  hares 
talliae  diet,  quondam  domini  Caroli  Maitland  sui  fratris  germani,'* 
without  expressing  the  deed  of  tailzie  in  virtue  of  which  she 
was  so  served. 

argumbmt  foe  Pleaded  for  the  Pursuer. — The  answer  or  return  of  the 
jury  was  utterly  inept  and  insufficient  for  the  purpose  for  which 
it  was  used  ;  because  all  that  was  there  found  by  the  jury  mighl 
have  been  true,  and  yet  it  might  not  have  been  true,  that  Jane 
Maitland  had  right  to  the  charter  and  precept  of  sasine  granted 
to  her  brother  Charles  upon  the  tailzie  of  Pitreichie.  She  might 
have  been  heir  of  tailzie  to  her  brother  by  virtue  of  other  en- 
tails, in  the  same  or  in  different  lands,  made  by  the  same  person 
or  by  different  persons,  with  the  same  or  with  different  substi- 
tutions ;  and  to  all  of  which  the  succession  might  then  have 
been  open  to  her,  and  she  intending  to  take  the  benefit  of  the  ooe 
and  not  of  the  others.  And  as  the  above  general  and  indefinite 
jinswer  in  the  service  could  not  apply  to  one  of  these  entails 
more  than  another,  the  consequence  is  that  it  can  apply  to  none 
of  them. 

A  general  service  of  a  person  as  heir  of  Hne  or  heir  of  con- 
quest to  another,  is  finding  a  thing  the  import  whereof  is  known 
and  fixed  in  law  ;  these  characters  being  created  and  the  effect 
of  the  service  of  such  heirs  determined  by  the  law  itself.  Bot 
an  heir  of  tailzie  or  provision  has  no  such  character  defined  bj 
the  law.  He  is  not  hwres  nafus,  but  f actus  by  the  deed  of  pro- 
vision or  tailzie  that  renders  him  such ;  and  therefore  the 
general  answer  of  the  inquest,  "  That  Jane  Maitland  was  nearest 
and  lawful  heir  of  tailzie  to  her  brother  Charles,"  without  tdlia? 
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in  what  estate,  or  by  virtue  of  what  settlement,  or  by  whom      forbks 
such  settlement  was  made,  was  saying  nothing  at  all ;  and    Maitlaud. 
therefore  the  retour  was  imperfect  and  null,  and  could  establish       1754. 
no  right  in  Jane  Maitland.     And  the  disposition  from  her  in 
favours  of  her  son  Mr.  Charles,  of  part  of  the  estate,  and  his 
service  as  heir  of  tailzie  to  her  in  the  remainder,  were  also  void 
and  null ;  and  consequently  the  gratuitous  settlement  in  favours 
of  him  and  his  sisters  falls  to  the  ground,  as  proceeding  a  non 
habente- 

Pleaded  for  the  Defender. — The  extract  of  Mrs.  Jane  ^^^^^''^^'^ '"* 
Maitland's  service,  the  warrant  of  the  retour,  sliows  that  she 
claimed  to  be  served  nearest  and  lawful  heir  of  tailzie  to  her 
deceased  brother  Charles  ;  and  that  for  instructing  that  claim, 
she  produced  before  the  judge  the  deed  of  entail  by  Sir  Charles 
Maitland  her  father,  as  also  the  charter  in  favours  of  her  brother 
Charles,  containing  precept  of  sasine  of  the  dates  there  men- 
tioned, all  which  are  fully  narrated  in  her  claim,  and  that  her 
procurator  craved  the  bailie  to  remit  her  said  claim  to  the  trial 
of  the  inquest ;  and  that  being  done,  the  inquest  accordingly 
served  her  nearest  and  lawful  heir  of  tailzie  in  general  to  her 
said  brother  conform  to  the  claim  ;  so  that  the  claim  and  service 
certainly  referred  to  the  tailzie  and  charter  thereupon  in  favours 
of  Charles  her  brother.  These  being  produced  before  the  in- 
quest, were  proper  legal  evidence  to  them,  that  Jane  Maitland 
was  heir  of  tailzie  to  her  brother  in  the  charter  and  precept 
upon  which  no  infefkment  had  followed.  The  objection,  there- 
fore, lay  singly  on  this,  that  the  retour  did  not  mention  the 
particular  evidence  upon  which  the  inquest  pronounced  their 
verdict 

A  retour  is  a  decree  or  sentence  of  the  Judge  Ordinary, 
proceeding  upon  the  King's  brieve  to  him  directed,  and  neither 
law  nor  reason  require  that  a  decree  should  specially  express 
the  evidence  upon  which  it  proceeds.  This  holds  in  a  particular 
manner  in  such  sentences  as  proceed  from  the  verdict  of  an 
inquest ;  such  as  in  services  upon  the  brieves  of  mortancestry, 
'where,  though  the  verdict  of  the  inquest  must  proceed  upon 
jnroper  evidence  of  the  relation  of  the  claimer  to  the  defunct, 
yet  the  retour  never  mentions  upon  what  evidence  the  jurj-  pro- 
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Forbes  ceoded.  And  in  special  services,  though  it  must  be  proTed 
Maitlaot).  before  the  inquest  that  the  defunct  died  last  vest  and  seized  in 
1754^  the  lands,  &c.,  by  production  of  his  infeftments  ;  and  that  the 
claim  er  is  the  nearest  and  lawful  heir  in  these  infeftments. 
whether  he  be  heir  of  line,  heir-male,  heir  of  conquest,  or  heir 
of  tailzie  ;  yet  it  is  not  necessary  that  the  special  retour  men- 
tion the  particular  infeftments  whereby  the  destination  of  suc- 
cession was  proved  to  the  inquest.  The  affirmation  of  the 
inquest  upon  their  great  oath,  that  the  defunct  died  last  vest 
and  seized  in  the  lands,  and  that  the  claimer  is  nearest  lawful 
heir  of  line,  male,  or  of  tailzie,  is  sufficient,  without  mentioning 
the  deeds  or  records  by  which  these  things  are  proved  to  the 
jury  ;  and  if  the  objection  above  stated  was  good-  in  law,  it 
would  be  fatal  to  all  special  retours,  and  at  once  unhinge  the 
property  of  the  nation.  Upon  these  principles,  the  retour  in 
question  is  unexceptionable. 

JuDGMBiT.  "  The  Lords  repelled  the  objections  to  the  general  retour  of 

Aug.  12, 1763.  ^j^^  service  of  Miss  Jane  Maitland,  as  heir  of  tailzie  to  the  de- 
ceased Sir  Charles  Maitland  her  brother." 

Opinions.  Both  Lord  Kilkerran  and  Lord  Elchies  dissented  from  the 

Kiikcrrw?8  judgment.  Lord  Kilkerran's  opinion  is  preserved  along  with 
Session  Papers.  Ijjg  gessiou  Papers.  It  is  as  follows  :—"  I  gave  my  opinion 
when  this  case  was  formerly  before  the  Court,  that  this  retour, 
which  beans  no  more  than  this,  that  Mrs.  Jane  Maitland  was 
heir  of  provision  to  her  brother  Sir  Charles  Maitland,  without 
specifying  the  deed  under  which  she  claimed  to  be  served,  was 
altogether  inept,  void,  and  null,  and  I  remain  of  the  same 
opinion. 

"  But  when  I  say  this,  I  do  not  mean  to  say  that  every  ser- 
vice in  general  of  an  heir  of  provision  is  void  and  inept,  vrhen? 
the  deed  by  which  the  provision  is  made  is  not  produced  before 
the  inquest  and  specified  in  the  retour ;  far  from  it,  for  I  have 
no  doubt  but  that  in  many  cases  a  general  retour  of  an  h&i  of 
provision  may  be  effisctual  to  carry  the  provision,  albeit  the 
deed  in  w  Inch  the  provision  is  made  be  neither  laid  before  the 
inquest  nor  specified  in  the  retour ;  and  the  question  will  he. 
whether  the  present  retour  be  one  of  those  or  not  ?     And  in 
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order  to  answer  that  question,  I  cannot  do  better  than  first  to      Fobbm 
state  these  cases,  and  then  compare  them  with  the  case  in  hand.    Maitlahd. 

"  Where  there  is  a  general  service  of  an  heir  of  provision,  1754. 
which  specifies  the  character  under  which  one  serves,  to  bo  as 
heir  of  line  or  as  heir-male  ;  in  that  case,  though  the  retour  do 
not  specify  the  deed  of  tailzie  by  which  the  subject  is  provided, 
I  think  it  a  good  service,  and  that  it  will  carry  every  subject 
to  which  the  heir  of  Une,  or  the  heir-male,  shall  appear  to  be 
provided, 

"  And  the  reason  is  plain.  A  man  can  have  but  one  heir- 
male,  and  therefore  a  service  of  heir-male  and  provision  is  a 
proof  that  no  other  person  is  at  this  day  existing  who  at  any 
time  before  could  have  claimed  that  provision  as  heir-male  ;  in 
other  words,  as  a  man  can  have  but  one  heir-male,  the  service 
as  heir-male  and  provision  is  a  proof  that  none  other  can  claim 
the  provision  in  that  character. 

"  Nay,  I  may  carry  the  matter  a  little  farther,  that  a  service 
as  heir-male  in  general,  though  not  adding  '  and  of  provision,'  will 
carry  every  subject  that  shall  appear  to  be  provided  to  the 
heir-male  ;  for  the  same  reason  I  have  given  that  as  a  man  can 
have  but  one  heir-male,  such  service  is  a  proof  that  if  any  other 
did  ever  at  any  time  exist,  who  might  have  claimed  the  provi- 
sion as  heir-male,  he  is  now  no  more  existing.  In  other  words, 
this  service  is  a  proof  that  none  other  can  now  claim  the  pro- 
visioQ  in  that  character.  Nor  is  this  any  way  contradicted  by 
the  decision  in  the  case  of  Elshiesheils,  which,  by  the  bye,  has 
nothing  to  do  more  or  less  with  this  question.  The  case  there 
was  a  provision  made  to  the  heir-male  of  a  second  marriage. 
The  man  who  truly  was  heir-male  of  the  marriage,  served  him- 
self not  heir-male  of  the  marriage,  but  heir-male  general.  This 
service  was  found  ineffectual  to  carry  the  provision,  and  justly, 
because  he  might  have  been  heir-male  general  and  not  heir- 
male  of  the  marriage ;  but  had  the  provision  been  to  the  heir- 
male  general,  the  service  would  have  been  good,  because  none 
other  could  have  claimed  the  provision  but  he  who  ^vas  served 
heir-male. 

"  These  are  the  cases  in  which  a  general  service  is  effectual 
to  carry  a  provision,  though  the  retour  do  not  specify  the  deed 
by  which  the  provision  is  made,  where  the  retour  bears  the 
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FoRBM     character  of  the  person  serving  to  be  that  he  is  heir-male  fuid 

Maitxamd.    of  provision,  or  simply  that  he  is  heir-male  or  heir  of  line  ;  be- 

1754,        cause,  as  I  have  said,  that  as  a  man  can  have  but  one  heir-male, 

one  heir  of  line,  the  service  is  a  proof  that  none  other  than  he 

can  claim  a  provision  made  to  the  heir-male  or  to  the  heir  of 

line — none  other  can  claim  in  that  character. 

"  It  remains  now  to  consider  whether  it  will  follow,  that  be- 
cause a  retour  which  specifies  the  character  under  which  the 
person  serves,  to  be  as  heir-male  to  the  defunct,  will  can-y  ever)* 
provision  that  shall  appear  to  be  made  by  the  grantor  to  liis 
heir-male,  therefore  a  retour  of  one  as  heir  of  provision,  whicli 
specifies  no  such  character,  will  carry  every  provision  that  may 
appear  to  have  been  made  by  the  defunct  to  the  person  re- 
toured  ;  and  in  my  apprehension  there  is  not  the  smallest 
argument  from  the  one  case  to  the  other. 

"  A  man,  as  has  been  said,  can  have  but  one  heir-male,  and 
the  service  of  one  as  heir-male  is  a  proof  that  no  other  person 
existing  can  claim  in  that  character.  The  c;isc  is  the  very  re- 
verse in  the  case  of  a  provision  made  to  one  who  is  neither  heir 
of  line  nor  heir-male.  A  man  may  have  twenty  heirs  of  pro- 
vision. Every  person  in  a  destination  is  an  heir  of  provision  to 
the  defunct ;  the  second,  and  third,  and  even  the  last  called  iu 
the  destination  as  well  as  the  first ;  nor  does  the  retour  of  any 
one  of  those  that  he  is  heir  of  provision,  prove  that  any  person 
who  may  have  preceded  him  in  the  order  of  the  destination  has 
failed ;  the  retour  of  one  as  heir-male  proves  that  none  other 
exists  that  can  claim  under  the  character ;  but  the  retour  of  one 
as  heir  of  provision  proves  no  such  thing.  Let  me  add  farther, 
a  provision  may  be  made  to  two  or  more  jointly  ;  each  of  them 
are  heirs  of  provision.  How  can  it  appear  from  a  retour  as 
heir  of  provision,  without  specifying  the  deed  by  which  the  pro- 
vision is  made,  that  such  is  not  the  case  ?  There  cannot  be 
joint  heirs-male ;  there  can  be  but  one  heir-male  ;  and  therefore 
a  retour  of  one  as  heir-male  proves  that  no  other  can  be  en- 
titled to  a  provision  made  to  the  heir-male ;  but  a  retour  as 
heir  of  provision  proves  nothing,  and  is  therefore  inept  and  roiJ. 
unless  it  specify  the  deed  by  which  the  provision  is  made. 

"  Or  may  not  the  case  be  more  shortly  this  ? 

"  A  man  can  have  but  one  heir-male.     He  may  have  twenty 
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heirs  of  provision.     A  retour  as  heir-male  is  a  proof  that  no     foebw 
other  can  take  in  that  character  but  he.     A  retour  as  heir  of    Maitlahd. 
provision  is  not  a  proof  that  none  other  can  take  ;  it  is  not  a      TfET 
proof  that  any  one  is  dead  or  has  failed  that  may  have  pre- 
ceded him  in  the  order  of  the  destination,  for  every  one  in  a 
destination  is  an  heir  of  provision. 

"Between  1680  and  1730, no  less  than  340  instances  of  re- 
tours  bear  special  reference  to  the  deed  of  tailzie  to  which  the 
heir  was  served, 

"  It  is  true  that  in  that  period  there  are  also  several  instances 
of  retours  that  bear  no  such  reference,  though  not  nigh  so  many  ; 
and  if  from  these  shall  be  deduced  the  services  which  are  of 
heirs-male  of  provision,  and  which  are  of  heirs  of  line  and  of 
provision,  which  do  not  need  to  refer  to  the  special  deed  of 
tailzie,  the  erroneous  instances  will  be  very  few.  Again,  be- 
tween 1730  and  1752,  there  are  no  less  than  620  instances 
of  general  services  which  refer  to  the  deed  of  tailzie,  and  the 
contrary  instances  in  that  period  are  yet  less  in  proportion 
than  in  the  former. 

^  Secondlyy  There  are  no  less  than  thirty-two  instances  where- 
in the  blunder  of  the  conductor  of  the  erroneous  service  is 
corrected." 

LoBD  Elchibs  has  also  preserved  his  Opinion  in  the  Notes  Notes  to 
to  his  Decisions.  It  is  as  follows : — "  My  notion  of  the  question  8ion8,^orc^* 
was,  that  in  order  to  transmit  a  personal  deed  by  a  retour,  it  ^®*^^ 
is  necessary  that  the  retour  instruct  not  only  that  the  grantor 
or  last  fiar  is  dead,  and  the  raiser  of  the  brieve  or  claimant 
called  to  the  succession,  but  that  all  the  heirs  called  before  him 
have  failed ;  that  if  it  instructs  these  points,  it  will  transmit  the 
deed  though  not  at  all  mentioned  in  it ;  but  if  it  does  not  in- 
struct these  points,  it  vnll  not  carry  that  deed,  and  cannot  be 
supplied  by  any  extrinsic  evidence.  And  as  retours  are  the 
only  method  devised  in  law  to  vest  personal  rights  in  heirs,  I 
thought  that  rule  ought  to  be  strictly  observed,  otherwise  it 
may  depend  upon  evidence  extrinsic  from  the  deed  to  be  trans- 
mitted and  the  retour,  or  even  on  parole  evidence,  that  a  person 
died  last  vested  in  any  particular  deed.  That  if  the  deed  is  de- 
scribed by  the  date  or  otherwise  in  the  retour,  that  answers  the 
whole  the  same  way  as  in  a  special  service,  for  saying  one  is 
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FoBBM     propinquior  hceres  of  such  a  deed,  imports  that  all  the  persons 
Mattlaxd.    called  before  him  have  failed.     But  the  same  thing  maybe 
J  7^       done  without  describing  the  deed,  as  a  service  as  heir  of  line  or 
heir-male  gives  right  to  every  deed  devised  first  to  those  heirs. 
Yet  a  service  as  heir-male  will  not  give  right  to  a  deed  devised 
to  the  heirs-male  of  the  granter's  body ;  whom  failing,  to  the 
heirs-female  of  his  body ;  whom  failing,  to  his  nearest  heirs- 
male,  because  the  retour  does  not  verify  that  the  heirs-female 
of  his  body  have  failed ;  and  yet  a  service  of  a  son  sm  pain 
would  carry  it,  and  so  also  would  a  service  of  a  daughter  as 
propinquior  hceres  suo  patrij  because  that  would  verify  that 
there  were  no  heirs-male  of  his  body ;  and  this  was  the  ground 
of  our  decision  in  the  case  of  Edgar  v.  Barncleugh,  2l8t  July 
1 738,  {voce  Service  of  Heirs,)  where  a  provision  to  the  heirs- 
male  of  a  marriage,  which  faiUng,  the  heirs-male  of  any  other 
marriage,  which  failing,  to  the  heirs-female  of  the  marriage,  was 
found  not  carried  by  a  retour  of  the  son  as  propinquior  hxm 
suopatriy  though  he  was  truly  heir  of  that  provision,  being  of  a 
subsequent  marriage,  and  the  heirs-male  of  that  marriage  had 
failed,  because,  notwithstanding  the  retour,  there  might  have 
been  heirs-male  of  tjiat  marriage,  and  he  might  have  been  of  a 
former  marriage,  and  thereby  propinquior  hceres  pairiy  though 
it  was  notorious  that  that  was  the  contract  of  the  first  marriage, 
and  that  there  were  no  heirs-male  of  that  marriage,  for  it  was 
the  heir^female  of  the  marriage  that  was  competing  and  was 
preferred  to  the  gratuitous  disponee  of  the  son  of  tlie  second 
marriage  that  had  been  so  served ;  but  the  Court  thought  that 
no  extrinsic  evidence  oould  be  admitted  that  was  not  in  the 
retour.     And  in  this  case  had  Jane  Maitland  been  served  pro- 
pinquior hceres  both  of  her  father  and  brother,  I  thought  it 
would  have  carried  this  tailzie,  because  it  would  have  proTed 
that  all  the  heirs-male  of  the  father's  body,  and  all  their  issue, 
and  all  the  issue  of  their  brother's  body,  had  fiuled.     But  for 
anything  that  was  said  in  the  retour,  the  father  might  have  had 
other  sons  or  grandchildren  by  them,  and  the  brother  might 
have  had  daughters  and  possibly  sons  too,  and  though  she  was 
served  heir  of  tailzie,  yet  non  constat  of  what  tailzie  ;  the  brother 
might  have  had  other  tailzies  of  lands  or  sums  of  money ;  and 
supposing  that  in  fact  there  was  no  other  tailzie,  which  we  at 
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this  distance  cannot  know,  yet  that  does  not  appear  from  the  Forbm 

retour/'  Ma^. 

"  Upon  the  question  it  carried  to  repel  the  objection  to  the        1754. 
retour,  renit.  tantum  Kilherran  et  meJ^ 

The  pursuer  having  appealed  to  the  House  of  Lords,  in  con-  jodomknt. 
sequence  of  the  defender  having  appealed  the  judgment  of  the  FeK^2  i76i^ 
Court  on  another  point  in  the  case,  it  was  Ordered  and  Ad- 
judged— Lord  Habdwick  presiding  as  Chancellor — "  That  the 
original  appeal  and  the  cross  appeal  be  Dismissed,  and  that  the 
Interlocutors  therein  complained  of  be  AflSrmed." 


1.  Lord  Elchies  in  his  Deci- 
iions  observes, — "The  Lords  re- 
pelled the  objection  to  the  retour, 
and  found  that  the  Major's  service 
could  not  proceed.  This  appealed 
by  Major  Forbes,  but  not  decided, 
because  they  aiBrmed  our  decision 
for  the  Major,  mentioned  voce 
Tailzie." 

2.  One  of  the  questions  raised 
in  the  question  of  Hay  v.  Hat 
was,  Whether  the  service  by  Sir 
James  Hay,  as  heir  of  provision 
in  general  to  his  son  John,  with- 
out reference  to  the  deed  under 
which  his  right  arose,  was  effectual 
to  carry  the  personal  right  to  the 
estate?  The  retour  bore, — "Quod 
dictos  dominns  Jacobus  Hay,  est 
legitimns  et  propinquior  hseres 
tallisB  et  provisionis  quondam 
Joannis  Hay  sui  filii.'*^  The  Court 
first  found  that  the  service  was 
insufficient.  On  the  Session 
Papers  Lord  Kilkerran  writes, — 
"December  14,  1757.  On  the 
report  of  Lord  Kilkerran,  theLords 


find  that  the  general  service  in  the 
year  1694  of  Sir  James  Hay,  as 
heir  to  his  son  John,  was  not 
sufficient  to  vest  in  him  the  per- 
sonal  right  to  the  lands  in  his  son's 
contract  of  marriage."  The  de- 
fender having  reclaimed,  founding 
chiefly  upon  the  case  Forbes  r. 
Maitland,  the  Court  altered  their 
former  interlocutor.  On  the  Ses- 
sion Pa]>ers  Lord  Kilkerran  again 
writes,—"  1758,  February  22. 
It  was  carried  by  the  President's 
casting  vote  to  alter  the  interlo- 
cutor and  to  sustain  the  general 
service,  and  parties  acquiesced." 

3.  The  view  taken  by  Lord 
Elchies  and  Lord  Kilkerran, 
in  the  case  of  Forbes  v.  Maitland, 
appears  to  be  the  sound  one,  and 
their  view  was  very  nearly  being 
adopted  in  the  subsequent  case  of 
Hay  v.  Hay,  as  the  contrary  view 
was  carried  only  by  the  casting  vote 
of  Lord  President  Craigie. 
The  point  is  not  likely  to  arise  in 
regard  to  future  services,  as  the 
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recent  Act  for  amending  the  law  whether  in  general  or  special,  the 

and  practice  of  Scotland  as  to  the  deed  or  deeds  under   which  he 

service  of  heirs   enacts,  ^^that  in  claims  shall  be  distinctly  specified." 

every  case  in  which  a  party  claims  — VictoricB^  10  and  11,  cap.  47, 

to   be   served  heir  of   provision,  sec.  4. 


Where  one  character  of  Heir  TtecessarUy  includes  another  charader^ 
rights  conceived  in  favour  of  the  latter  character  toUl  be  carried  bf 
a  semce  in  the  former. 

HALDANE  v,  HALDANES. 

Nov.  27, 1766.  MuNGO  Haldanb  of  Gleneaglcs  in  1675,  in  implement  of  a 
Naerativb.  contract  between  him  and  his  brother  Patrick,  disponed  part 
of  his  estate  in  favour  of  his  brother  Patrick  and  the  heirs-male 
of  his  body  and  assignees  whatsoever ;  whom  failing,  to  return 
to  himself  and  the  heirs-male  of  his  body ;  whom  failing,  to  the 
heirs-female  of  the  body  of  Patrick,  the  eldest  succeeding  with- 
out division ;  whom  failing,  to  his  nearest  and  lawful  heir-mde 
whatsoever  ;  whom  failing,  to  his  heirs  whatsoever. 

Patrick  died  in  1685  without  executing  the  procuratory  con- 
tained in  the  said  disposition,  and  in  1693  his  son  John  was 
served  heir  in  general  tanqaam  legitimtis  et  propin<fuior  h(gres 
to  his  father.  No  farther  step  was  taken  to  complete  his  title 
until  1726,  when  he  expede  a  charter  under  the  Great  Seal  to 
himself,  and  the  heirs-male  of  his  body,  and  assignees  whatso- 
ever ;  whom  failing,  to  the  other  heirs  mentioned  in  the  dispo- 
sition by  his  uncle  in  1675,  and  upon  this  charter  he  was 
infeft.  John  had  two  sons,  Alexander  and  Patrick,  and  six 
daughters,  and  in  1746  he  executed  a  disposition  of  the  lands 
of  Lanark  in  favour  of  his  second  son  Patrick,  and  in  1757 
Patrick  executed  a  disposition  of  the  estate  in  favour  of  his 
sisters,  equally  among  them. 

Upon  the  death  of  John  Haldane  and  his  two  sons,  Alexander 
and  Patrick,  the  last  of  whom  died  in  1765,  Mr.  Patrick  Hal- 
dane, advocate,  the  grandson  and  heir-male  of  Mungo  Haldane, 
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obtained  a  brieve  from  Chancery  for  serving  himself  heir-male     Haldaw 
of  provision  to  Patrick  Haldane,  his  granduncle.     In  this  ser-    haldavis. 
vice  appearance  was  made  for  the  six  daughters  of  John  Hal-      "neaT 
dane  and  their  husbands,  who  in  bar  of  the  service  produced  the 
disposition  by  John  to  Patrick  their  brother,  and  also  the  one 
by  Patrick  in  their  favour.     Mr.  Haldane  was  served,  all  objec- 
tions being  reserved  to  the  sisters  of  Patrick.     Mr.  Haldane 
then  brought  a  process  of  reduction  and  declarator  for  setting 
aside  the  disposition  of  1746,  granted  by  John  to  Patrick,  and 
that  of  1757  granted  by  Patrick  to  his  sisters.     The  sisters  of 
Patrick  brought  a  reduction   of  Mr.   Haldane's  service   and 
retour. 

Pleaded  for  Patrick  Haldane. — The  point  at  issue  is,  argument  fob 
Whether  John  Haldane,  by  his  general  service  tanqttam  hgiti-  dane. 
mus  et  propinquiar  hceres  to  his  father  Patrick,  did  carry  and 
vest  in  his  person  the  personal  right  and  unexecuted  procuratory 
in  the  disposition  1 6  75  ?  or,  Whether  it  was  not  necessary  that 
he  should  be  cognosced  heir-male  and  of  provision,  according 
to  the  destination  of  that  deed  1 

In  special  services  the  claim  is  adapted  to  the  infeftment  in 
the  predecessor,  and  the  claimant  must  prove  himself  to  be  heir 
in  that  character  and  description  to  which  by  the  investiture  the 
right  is  devised.  In  general  services  the  law  is  otherwise. 
The  claim  does  not  ascertain  any  particular  right  that  is  thereby 
to  be  carried  ;  it  is  the  character  alone  that  is  to  be  ascertained. 
It  is  optional  to  the  party  under  what  character  he  shall  claim, 
whether  as  heir  of  line,  heir-male,  heir  of  conquest,  or  heir  of 
provision.  Although  all  these  characters  may  unite  in  one  and 
the  same  person,  he  may  betake  himself  to  any  of  them  he 
pleases.  If  his  predecessor  dies  possessed  of  two  estates,  the 
one  devised  to  heirs-general  and  loaded  with  debt,  the  other 
limited  to  heirs-male  but  so  settled  as  not  to  be  chargeable 
with  debt ;  and  the  claimant  happens  to  be  both  heir-male  and 
heir  of  line ;  he  may  repudiate  the  estate  devised  to  heirs  of 
line,  and  obtain  himself  served  legitimus  et  propinquiar  hceres 
masctdua ;  and  an  heir  so  served  will  not  be  entitled  to  the 
estate  devised  to  heirs-general,  or  subjected  to  an  universal 
representation.     The  only  means  by  which  the  lieges  are  cer- 
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tiorated  of  the  representation  of  a  deceased  person,  is  by  the 
service  of  his  heirs,  who  before  the  inquest  not  only  ascertain 
their  propinquity,  but  likewise  declare  the  character  under 
which  they  claim ;  or,  in  other  words,  what  rights  and  subjects 
they  mean  to  vest  in  themselves  by  the  service. 

If  the  plea  maintained  for  the  daughters  of  John  Haldane  is 
well-founded,  the  unavoidable  consequence  must  be,  that  in  everj 
case  where  there  is  a  coincidence  of  characters,  as  heir-male, 
heir  of  line,  &c.,  in  the  same  person,  a  service,  such  as  occurs 
in  this  case,  will  not  either  ascertain  the  character  under  whidi 
the  heir  claims,  or  the  subjects  vested  in  him  by  the  service, 
unless  it  could  be  maintained  that  where  there  is  a  coincidence 
of  characters,  as  heir-male,  heir  of  line,  &c.,  in  the  same  person, 
that  person,  by  serving  heir  in  any  character,  is  understood  to 
take  up  the  succession  of  the  defunct  in  every  character ;  a 
doctrine  not  hitherto  adopted  in  the  law.    Nor  is  this  difficulty 
removed  by  the  service,  in  this  case,  ascertaining  John  Haldane 
to  be  the  eldest  son  of  his  father,  and  of  consequence  his  hei^ 
male.     The  service,  indeed,  proves  the  propinquity,  and  that  the 
claimant  was  entitled  to  represent  his  father  as  heir-male ;  but 
it  does  not  ascertain  that  he  intended  to  represent  his  father 
in  that  character. 


Abquhkmt  for 
MissKJi  Hal- 

DANI. 


See  npraf 
p.  292. 


Pleaded  fob  the  Misses  Haldane. — The  service  of  John 
Haldane  tanquam  legitimm  et  propinquior  hcBres  to  his  father 
Patrick,  established  in  him  the  right  to  the  unexecuted  procu- 
ratory  of  resignation  in  the  disposition  1675.  The  words  legi- 
timtis  et  propinquior  hceres,  are  understood  in  law  to  apply  to 
other  heirs  as  well  as  heirs  of  line,  and  particularly  to  heirs- 
male.  Upon  this  principle  the  case  of  Earl  of  Dalhousie  f. 
Lord  and  Lady  Hawley  was  decided.  In  the  present  case,  the 
inquest  having  found  John  Haldane  propinquior  et  legitimus 
hceres  to  his  father  Patrick,  must  necessarily  be  understood  to 
have  found  him  heir-male  to  his  father,  as  he  could  not  he  pro- 
pinquior et  legitimus  hceres  to  him,  without  being  his  eldest  son, 
and  if  he  was  the  eldest  son,  he  must  of  necessity  be  his  father's 
heir-male. 

A  service  is  to  be  considered  as  an  action  prosecuted  by  the 
claimant  before  the  inquest ;  and  agreeably  to  the  above  rule» 
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it  ought  to  be  construed  in  the  way  most  beneficial  to  the     Haldam 
claimant,  especially  in  this  case  where  the  estate  in  question  was    HALDAim. 
the  only  subject  intended  to  be  taken  up  by  the  service.     John     "meT 
Ilaldane,  by  being  found  nearest  and  lawful  heir,  was  found  to  be 
the  eldest  son,  that  is,  the  heir-male  of  his  father  ;  and  his  in- 
tention to  carry  by  that  serrice  the  lands  of  Lanark  is  manifest 
from  his  executing  the  procuratory  of  resignation  contained  in 
the  disposition  1675,  as  having  right  thereto  in  virtue  of  that 
service,  by  his  expeding  a  charter,  and  taking  infeftment  thereon, 
and  possessing  the  estate  upon  these  titles. 

In  general,  where  different  characters  concur  in  the  same 
heir,  it  is  admitted  he  may  assume  one  of  those  characters  and 
repudiate  the  rest :  but  it  is  denied  that  when  an  heir  takes 
upon  him  one  character,  he  can  repudiate  another  character 
which  is  necessarily  an  inherent  part  of  the  character  taken  up 
by  him.  In  this  case,  after  John  Haldane  was  served  nearest 
and  lawful  heir  in  general  to  his  father,  he  could  not  reject  any 
subject  devisable  to  heirs-male,  so  as  to  free  himself  from  the 
burdens  affecting  that  subject.  Cases  may  occur  where  a  ser- 
vice as  propinquior  et  leffitirmis  hceres  to  another  to  whom  the 
claimant  is  both  heir  of  line  and  heir-male,  will  not  carry  a 
subject  descending  to  heirs-male ;  but  that  will  not  affect  this 
case,  where  John  Haldane  could  not  possibly  be  nearest  and 
lawful  heir  to  his  father,  without  being  likewise  his  heir-male. 
The  decisions  referred  to  by  Mr.  Haldane  do  not  apply  ;  for  in 
all  of  these  cases  there  was  a  possibility  that  the  character  of 
heir,  claimed  under  the  service,  might  have  stood  in  the  person 
of  another,  which  in  this  case  was  impossible,  as  the  character 
of  heir-male  could  be  in  no  other  person  than  John  Haldane, 
who  was  served  propinquior  et  legitimus  hceres  to  his  father, 
which  could  not  have  been  without  his  being  the  eldest  son  and 
heir-male. 

LoBD  AuCHiNLECK,  Ordinary,  Found,  "  That  as  Patrick  did  {^^^qh^u? 
not  expede  a  sasine  on  the  precept  contained  in  the  disposition 
of  1675,  John  Haldane  his  son,  upon  the  father's  death,  made 
up  a  proper  and  legal  title  to  the  personal  right  which  was  in 
his  fiBither,  by  obtaining  himself  served  and  retoured  heir  in 
general  to  his  deceased  father,  whereby  he  is  cognosced  legiti- 
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mtis  et  propinquior  hceres  diet.  FcUricii  ffcUdane  ejus  patris, 
which  ascertained  upon  record  not  only  his  universal  rights  but 
also  that  he  was  heir-male  of  the  body  of  Patrick,  and  8upe^ 
seded  the  necessity  of  a  service  as  heir-male." 

Mr.  Haldane  having  reclaimed,  the  Court  "  Adhered.'^ 


SoQiupra, 
p.  63. 


Where  a  party  infeft  conveys  Lands  to  another,  whom  /ailing,  to  the 
heirs-male  of  his  body,  whom  failing,  to  return  to  the  Oranter  him- 
self and  the  conveyance  remains  personal,  and  the  Disponee  pre- 
deceases the  Oranter  without  mxde  issue,  the  Oranter  must  he  serwi 
Heir  of  Provision  to  the  Dispones,  in  order  to  enable  him  to  exectde 
a  new  settlement  of  the  Lands, 

HAY  V.  HAY. 

rone  80, 1758.  SiR  James  Hay  was  infeft  in  the  lands  of  Limplum  and  Bara 
Nakrativb.  In  1685,  in  his  son  John  Hay's  contract  of  marriage,  he  granted 
a  procuratory  of  resignation  in  favour  of  his  son  and  the  heirs- 
male  of  the  marriage  then  contemplated ;  whom  failing,  to  the 
heirs-male  of  any  subsequent  marriage ;  whom  failing,  to  & 
James  himself,  and  the  heirs-male  of  his  body ;  whom  failing, 
to  the  heirs  whatsoever  of  the  body  of  his  son  John  Hay ;  and 
whom  failing,  to  the  heirs  whatsoever  of  his  son  Sir  James'  own 
body ;  whom  failing,  to  John  Earl  of  Tweedale  and  the  heirs- 
male  and  of  tailzie  and  provision  in  the  lands  and  Earldom  of 
Tweedale ;  and  lastly,  whom  failing,  to  the  heirs  and  assignees 
whatsoever  of  his  son  John  Hay. 

No  infeftment  followed  either  upon  the  procuratory  of  resig- 
nation or  the  precept  of  sasine  in  the  contract,  but  possession 
followed  upon  it.  John  Hay  died  very  soon  after  the  marriage, 
predeceasing  his  father  Sir  James,  and  leaving  one  daughter 
Margaret.  On  his  son's  death,  Sir  James  expede  a  general 
service  to  his  son,  and  re-entered  into  possession  of  the  estate. 
In  1699  he  executed  a  settlement  of  the  estate  in  favour  of 
himself  in  liferent  and  his  only  surviving  son  Robert  and  the 
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heirs-male  of  his  body  in  fee ;  whom  failing,  to  the  Marquis  of  Hat 
Tweedale  and  his  heirs-male  allenarly  in  the  lands  and  Earldom  hat. 
of  Tweedale;  whom  fidling,  to  Sir  James  Hay's  own  nearest  ^^^ 
heirs  and  assignees  whatsoever. 

Sir  James  Hay  died  in  1704,  and  in  1721  his  son  Sir  Robert 
was  served  heir  in  special  to  him  in  the  lands  of  Limplum,  but 
did  not  make  up  any  title  to  the  lands  of  Bare.  In  1748  Sir 
Robert  made  a  settlement  of  Limplum  and  Bare  in  favour  of 
himself  and  his  sister  Mrs.  Margaret  Hay  in  liferent,  and  to  the 
second  son  of  John  Marquis  of  Tweedale  and  the  heirs-male  of 
his  body  in  fee  ;  whom  failing,  to  the  other  younger  sons  of  the 
Marquis  sericUimy  and  the  heirs-male  of  their  bodies;  whom 
failing,  to  Lord  Charles  Hay,  brother-gemian  to  the  Marquis, 
and  the  heirs-male  of  his  body.  The  deed  contained  an  assig- 
nation to  the  whole  writs. 

Sir  Robert  died  in  1751,  and  his  sister  Mrs.  Margaret  Hay 
sdso  died  in  1 752,  whereby,  as  the  Marquis  of  Tweedale  had  no 
second  son,  the  succession  devolved  under  the  deed  1748  upon 
Lord  Charles  Hay.  In  order  to  establish  his  title  to  the  lands 
of  Bare,  in  which  Sir  Robert  had  never  been  infeft,  he  executed 
the  procuratory  of  resignation  contained  in  the  disposition  and 
tailzie  1699,  and  having  obtained  a  charter  of  resignation  in 
favour  of  himself  and  the  other  heirs  in  the  deed  1748,  was 
infeft. 

Lady  Margaret  Hay,  the  only  child  of  John  Hay,  the  eldest 
son  of  Sir  James,  obtained  herself  served  heir  of  tailzie  and  pro- 
vision in  general  to  her  father  John  Hay,  upon  his  contract  of 
marriage,  and  then  took  infeftment  upon  the  precept  of  sasine 
contained  in  it.  Upon  this  title  she  brought  a  process  of  maills 
and  duties  against  the  tenant  in  the  lands  of  Bare,  in  which 
compearance  was  made  for  Lord  Charles  Hay.  This  produced 
a  competition  of  the  rights  of  both  parties. 

Pleaded  pob  Lady  Margaret  Hay. — There  is  nothing  better  aroumbnt  po» 
established  in  the  law  of  Scotland  than  the  method  of  transmit-  garct  Hat. 
ting  rights  from  the  dead  to  the  living.     This  method  appUes 
not  only  to  real  rights,  that  are  completed  in  a  feudal  manner 
by  infeftment  in  the  person  of  the  defunct,  but  also  to  personal 
ri^ts  to  lands  which  were  not  completed  at  the  time  of  his 
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Hat     decease.     A  general  service  is  as  necessary  to  establish  a  title 
hIt.      to  the  latter,  as  a  special  service  is  to  establish  a  title  to  the 
J 7^     former.     And  as  personal  rights  are  the  necessary  steps  and 
midcouples  by  which  real  rights  must  be  made  up,  it  would 
be  equally  dangerous  to  admit  the  maxim,  mortuus  sasit  vivum, 
in  the  one  case  as  in  the  other.     If  the  personal  right  granted 
by  Sir  James  to  his  son  John,  in  his  contract  of  marriage,  was 
ipso  jure  sopited  and  extinguished  confusione  by  the  survivance 
of  Sir  James,  the  substitute,  and  if  the  feudal  right  vested  io 
Sir  James  thereby  became  absolute,  as  much  as  if  the  per- 
sonal right  had  never  been  granted,  then  the  succession  must 
have  devolved,  in  terms  of  the  former  investiture,  in  prejudice 
of  the  heirs  called  by  the  contract    But  an  extinction  confusim 
supposes  that  the  same  person  is  creditor  as  well  as  debtor.   Sir 
James  was  bound  by  the  disposition  granted  to  his  son,  which 
denuded  him  as  far  as  a  personal  right  could  go,  but  he  could 
not  become  creditor  in  that  disposition,  or  be  reinstated  in  tie 
personal  right  he  had  given  away,  without  making  up  a  title  to 
it  according  to  the  established  form  of  law.     There  were  con- 
sequently no  termini  hahiles  for  an  extinction  confusione^  when 
the  personal  right  on  credit  was  never  vested  in  the  person  d 
the  debtor. 

The  claimant  has  no  occasion  to  contest  the  authority  of  the 
decision  in  the  case  of  Elshieshiels.  The  present  case  does  not 
agree  with  that  case  in  any  one  circumstance  that  could  influ- 
ence the  judgment.  In  that  case  Alexander  Johnston  (1),  be- 
sides establishing  the  real  right  of  the  lands  in  his  person,  bj 
infeftment  or  retour,  had  also  a  full  title  to  the  personal  right 
in  the  contract  of  marriage,  the  lands  having  been  directly  dis- 
poned to  him  by  his  father,  so  he  needed  no  title  to  be  made 
up  by  service  to  take  the  disposition.  It  was  optional  to  him 
to  accept  of  or  repudiate  it.  If  he  chose  to  repudiate  it,  none 
of  the  heirs-substitute  could  take  it  up.  It  was  fully  in  him, 
and  therefore  he  had  right  to  repudiate  and  renounce  it  But 
a  party  cannot  renounce  a  right  that  belonged  to  another,  and 
to  which  he  never  made  up  a  title,  but  left  it  in  hcerefStaie 
jacerUe  of  his  predecessor  deceased.  Sir  James  was  never  rein- 
vested in  the  personal  right  which  he  had  given  away  to  his 
son,  and  which  remained  in  hcereditate  jdcente  of  his  son.    The 
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difference  between  the  two  cases  is  obvious.     Alexander  John-     Hat 
ston  (1)  was  vested  in  the  personal  right,  and  having  also  estab-      HaV. 
lished  a  title  to  the  feudal  right  by  service  and  infeftment,  both    "iTisT 
titles  united  in  him,  and  if  the  personal  right  was  thereby  ab- 
sorbed or  consolidated,  it  could  not  be  revived  or  set  up  as  a 
separate  right  by  any  after  heir,  to  defeat  Alexander's  titles  to 
that  estate,  or  any  after  settlement  that  he  should  have  thought 
proper  to  make  of  these  lands. 

The  real  right  of  the  lands  was  fully  and  completely  vested 
in  the  person  of  Alexander  Johnston  (1),  by  special  retour  and 
infeftment.  He  had  two  ways  of  taking  the  property  from  his 
father,  one  by  taking  infeftment  upon  the  disposition  in  his 
contract,  and  the  other  by  obtaining  infeftment  on  his  special 
retour.  Whichever  method  he  chose  to  take,  the  other  was 
superseded.  If  he  expede  a  charter  and  infeftment  on  the  con- 
tract, there  could  be  no  special  service,  as  the  fee  was  full.  On 
the  other  hand,  if  he  was  infeft  on  the  retour,  the  procuratory 
granted  by  his  father  in  the  contract  could  not  be  properly 
executed ;  the  real  right  being  taken  out  of  his  hcereditas  jacens 
by  the  retour  and  infeftment,  there  remained  nothing  in  it  that 
could  be  transmitted  by  the  procuratory,  so  the  expeding  an 
infeft^ment  upon  it  would  have  been  idle  and  to  no  effect.  All 
this  may  proceed  when  both  titles  are  directly  vested  in  the 
same  person ;  he  may  choose  either  he  pleases,  and  when  the 
right  is  completed  by  any  one  of  them,  the  other  is  superseded. 
But  if  one  of  the  titles  is  vested  in  a  defunct,  his  apparent-heir 
cannot  supersede  or  extinguish  it  till  he  take  it  up  by  service. 
Sir  James  cannot  be  said  to  have  had  the  full  property  and 
power  of  disposal  in  him,  seeing  that  he  had  already  given 
the  property  away  to  his  son,  and  though  the  son  died,  and 
Sir  James  was  his  nearest  heir,  yet  he  must  have  been  legally 
cognosced  that  he  was  so,  and  that  the  intermediate  heirs  had 
failed  before  he  could  take  upon  him  to  dispone  the  property 
which  he  had  before  alienated ;  and  such  cognition  is  equally 
necessary  to  give  heirs  a  title  to  personal  right,  as  to  those 
which  are  fully  completed  by  infeftment. 

Pleaded  por  Lord  Charles  Hay. — Sir  James  Hay  was  un-  argummnt  for 
doubtedly  vested  in  the  feudal  right  at  the  death  of  his  son.  Hat. 
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Hat     In  the  language  of  feudists  he  was,  by  the  infeftments  and  in- 

hIt      vestiture,  the  only  legal  and  feudal  proprietor  of  the  lands.    He 

■J^g^    had  it  in  his  choice  to  possess  the  estate  upon  this  feudal  right, 

without  being  obliged  to  make  up  a  title  to  the  personal  right 

in  the  contract.     That  right  became  useless  to  Sir  James  Haj, 

as  he  stood  infeft  upon  the  investiture  of  the  estate. 

In  the  transmission  of  lands  the  feudal  law  requires  sasiue  or 
infeftment  to  constitute  or  establish  the  right  to  an  estate,  and 
acknowledges  no  person  as  proprietor  who  is  not  infeft  in  the 
lands.  When  a  vassal  is  infeft,  his  right  continues  till  the  real 
right  is  taken  out  of  him  by  another  infeftment  He  cannot  be 
divested  by  a  disposition,  or  other  personal  deed,  for  this  can 
only  be  considered  as  a  burden  which  may  affect  the  fee,  and 
which  entitles  the  disponee  to  make  it  effectual,  while,  however, 
it  remains  in  nudis  finibus  of  a  personal  obUgation,  the  disponee 
continues  in  the  feudal  right  of  the  lands,  and  is,  in  the  eye  of 
the  law,  the  only  legal  proprietor. 

As  Sir  John  continued  in  the  real  and  feudal  right  of  the 
lands,  notwithstanding  the  personal  obUgation  in  the  contract 
of  marriage,  his  son,  if  he  had  survived  him,  might  have  made 
up  his  title  by  a  service  to  his  father.  Having  thereby  vested 
the  feudal  right  in  himself,  the  personal  right  belonging  to  him 
as  heir  to  the  obligation  in  the  contract  of  marriage  would  have 
been  absorbed  by  his  establishing  the  real  right  in  his  person. 
By  the  death  of  John  before  his  father,  without  issue  male,  the 
right  to  the  obligation  in  the  contract  of  marriage  belonged  to 
Sir  James.  He  was  entitled  to  take  it  up  by  a  general  service, 
as  substitute  in  the  contract  of  marriage.  But  as  he  had  abo 
the  feudal  right  estabUshed  in  him  by  his  infeftment,  he  could 
not  render  that  feudal  right  more  complete  or  effectual  than  it 
already  was.  For  although,  during  his  son's  life,  there  was  a 
burden  upon  the  fee  by  the  personal  rights  yet  when  that 
personal  right  opened  to  Sir  James,  the  fiar,  it  was  thereby 
absorbed  by  his  possessing  upon  the  former  investiture  and 
infeftment. 

This  view  is  established  by  the  case  of  Elshieshiels,  in  which 
the  Court  repelled  the  objection,  that  the  right  to  the  contract 
of  marriage  was  not  established  in  the  person  of  Alexander 
Johnston,  in  respect  of  the  answer,  that  the  real  right  of  the 
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estate  was  established  in  Alexander's  person.    The  judgment  is     Hat 
decisive  of  the  point  of  law  now  urged.  Hat. 

In  using  the  word  "  confusion  '^  at  the  debate,  and  on  which    "iTSsT 
expression  the  other  party  has  commented,  it  was  intended 
only  to  express  that  the  personal  right  could  never  be  set  up  to 
compete  with  or  destroy  the  effect  of  the  feudal  right  in  Sir 
James,  but  it  did  not  mean  a  total .  extinction  of  the  personal 
right.     In  a  question  to  whom  the  succession  opened  after  Sir 
James'  death,  if  Sir  James  had  executed  no  settlement,  the 
heir-male,  being  the  heir  of  provision  by  the  contract  of  mar- 
riage, might  claim  the  succession  in  preference  to  the  heir  of 
line,  upon  this  ground,  that  as  the  destination  in  the  contract 
remained  unaltered,  there  was  a  sufficient  indication  of  the  will 
and  intention  of  Sir  James,  that  the  estate  should  descend  to 
heirs-male  in  preference  to  his  heirs  of  line.     This  is  just  the 
case  of  one  having  two  rights  in  his  person,  the  first  as  heir  of 
blood  or  of  line  to  his  father,  the  other  by  a  disposition  in  his 
favour,  with  certain  substitutions,  but  without  any  limitations. 
If  then  a  party  having  these  two  rights  make  up  titles  to  the 
estate  tanquam  hceres  legitimus  et  propinquior,  the  personal  deed, 
with  the  substitutions,  will  not  thereby  be  destroyed,  but  as 
soon  as  the  rights  split,  the  substitute  will  be  entitled  to  claim 
upon  the  personal  deed,  and  to  exclude  the  heir  of  line. 

The  present  case  is  the  same  with  that  of  Elshieshiels.  In  that 
case  John,  the  father  of  Alexander  (1),  was  as  much  divested 
by  the  personal  conveyance  in  his  son's  contract  of  marriage,  as 
Sir  James  was  in  the  present  case.  But  the  feudal  right  re- 
mained so  entire  in  the  father's  person,  that  a  title  made  up  to 
it  by  Alexander  carried  the  estate.  Now,  in  the  present  case, 
as  Sir  James  continued  in  the  feudal  right  at  his  son's  death, 
there  was  no  occasion  for  his  expeding  a  second  infeftment,  but 
ex  paritate  rationisy  in  the  case  of  Elshieshiels,  he  was  proprie- 
tor of  the  estate.  A  service  cannot  give  a  better  title  to  an  heir 
served  than  was  in  the  defunct.  In  the  case  of  Elshieshiels  a 
service  by  Alexander  (1)  to  his  father  vested  a  sufficient  title  in 
him,  consequently  there  was  a  sufficient  title  in  the  father,  that 
is,  the  feudal  right  was  in  him,  though  burdened  with  a  perso- 
nal disposition.  But  this  right  in  the  defunct,  which,  when 
transmitted  by  a  service  to  an  heir,  gave  him  a  sufficient  title  to 
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Hat.      the  estate,  must  also  be  a  sufficient  title  in  the  father  himself  to 
Hat.      dispone  of  the  estate,  especially  when  the  limitation  by  the  pe^ 
ItssT    sonal  obligation  flew  off  by  the  death  of  the  son,  to  whom  Sir 
James  Hay  was  clearly  substituted  in  the  contract. 

The  decision  of  Elshieshiels  would  have  been  the  same  if 
Alexander  had  predeceased  his  father,  and  if  Gavin,  his  son,  had 
made  up  his  title  by  special  service  to  John,  his  grandfather, 
without  making  up  a  title  to  the  personal  right  by  a  general 
service.     The  general  principle  upon  which  that  decision  pro- 
ceeded, and  the  reason  of  the  thing,  must  equally  apply  in  both 
cases.     That  principle  was,  that  where  a  complete  real  right  of 
lands  is  established  in  any  person  upon  a  proper  feudal  title, 
such  person  is  not  obliged  to  make  up  titles  to  ail  the  collateral 
personal  rights  to  these  lands  which  may  accresce  to  him  bj 
purchase  or  succession.     It  is  sufficient  if  he  has  one  complete 
title  of  property  in  his  person.     The  contrary  doctrine  would 
occasion  very  strange  perplexities  in  the  progress  of  our  land 
estates,  for  unless  the  same  attention  was  given  to  complete  the 
titles,  and  carry  on  the  progress  of  all  the  collateral  personal 
rights,  there  could  be  no  security  against  such  claims  as  the 
present,  at  the  instance  of  remote  substitutes  in  these  personal 
and  neglected  rights,  after  the  longest  possession  upon  the  feu- 
dal investitures  of  the  estate. 

First  interio-        On  report  of  Lord  Kilkerran,  the  Lords  "  Pound  that  the 

cator  of  Court.  *       ,        , 

Deo.  14,1757.  general  service  in  the  year  1694,  of  Sir  James  Hay  as  heir  to 
his  son  John,  was  not  sufficient  to  vest  in  him  the  personal  right 
to  the  lands  in  his  son's  contract  of  marriage ;  but  found  that 
Sir  James  Hay  had  sufficient  right,  without  the  necessity  of  a 
service,  to  convey  the  said  lands  to  Sir  Robert,  his  son,  by  the 
deed  of  tailzie  1699,  and  that  they  were  properly  vested  in  Sir 
Robert ;  and  therefore  repelled  the  objections  to  the  titles  in 
the  person  of  Lord  Charles  Hay,  and  preferred  him  to  the  mailb 
and  duties  of  the  lands  of  Baro.'* 

Both  parties  reclaimed.  Lord  Charles  Hay  reclaimed  against 
that  part  of  the  interlocutor  which  "  Found  that  the  general 
service  of  Sir  James  Hay,  as  heir  to  his  son  John,  was  insuffi- 
cient to  vest  in  him  the  personal  right  to  the  lands  in  his  son's 
contract  of  marriage;"  and   Lady  Margaret  Hay  rechiimed 
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against  that  part  of  the  interlocutor  which  "  Found  that  Sir  Hat 
James  Hay  had  suflScient  right,  without  the  necessity  of  a  service,  hIt. 
to  convey  the  lands  to  his  son.  Sir  Robert,  by  the  deed  1699/'      "J^ 

On  advising  Lord  Charles  Hay's  petition,  with  answers,  the  Feb.  22, 1753. 
Court,  by  the  casting  vote  of  President  Craigie,  "  Altered  their  ^^f^ 
former  interlocutor,  and  sustained  the  general  service/' 

On  advising  the  reclaiming  petition  for  Lady  Margaret  Hay,  Judgment. 
with  answers,  the  Court  also  altered  the  second  part  of  the  in-  ^^  ' 
terlocutor,  and  "  Found  that  a  general  service  of  Sir  James  Hay, 
as  heir  to  his  son  John,  was  necessary  for  properly  vesting  the 
right  of  the  lands  of  Baro  in  Sir  James,  and  to  empower  Sir 
James  to  convey  these  lands  to  his  son  Sir  Robert,  by  his  settle- 
ment 1699/' 


1.  It  may  be  doubted  whether 
the  final  judgment  of  the  Court  in 
the  case  of  Hay  v.  Hay  is  consis- 
tent with  the  judgment  in  the  case 
of  Edgar  v.  Maxwell,  which  is 
known  to  lawyers  by  thenameof  the 
Elshieshiels  case.  In  the  case 
of  Habvie  v.  Buchanan,  Lord 
Meadowbank  and  Lord  Glen- 
lee  were  of  opinion  that  the  first 
interlocutor  of  the  Court  was  the 
aonnd  one,  and  that  the  final  judg- 
ment was  erroneous.  Lord  Kil- 
krrran,  however,  was  of  a  difier- 
ent  opinion,  and  he  was  a  party  to 
the  judgments  pronounced  in  both 
cases.  He  was  the  Lord  Ordinary 
in  the  case  of  Hay,  and  reported  it 
to  the  Court  In  his  report,  which 
18  preserved  in  manuscript  along 
with  his  Session  Papers,  no  notice 
18  taken  of  the  question  whether  a 
service  was  necessary  or  not.  In 
reference  to  the  first  interlocutor 


of  the  Court,  Lord  Kilkerran 
has  written, — "  Found  the  general 
service  null ;  but  to  the  surprise  of 
the  lawyers  themselves  for  Lord 
Charles,  found  that  Sir  James  had 
no  occasion  for  a  service,  which 
the  Ordinary  did  not  think  worth 
reporting.'^ — MS.   Notes,    Kilker- 
ravLS  Session  Papers.    In  reference 
to  the  last  interlocutor  of  the  Court 
Lord   Kilkerran  has  written, 
— "  The  Lords  altered,  and  most 
justly.    The  principle  urged  by  the 
President  for  Lord  Charles  was 
just  that,  where  a  man  has  two 
rights   in   him,    he    might   make 
choice  of  either,  and  no  heir  suc- 
ceeding could  take  up  the  other 
right,  and  thereon  quarrel  his  deed. 
But  it  did  not  apply,  for  here  the 
two  rights  were  not  in  Sir  James, 
as  he  had  not  made  up  a  title  to 
the  personal  right,  which  lay  in 
hcereditate  jacenfe  of  his   son.'** — 
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MS.    Notesy   KilkerrarCa    Session 
Papers. 

2.  The  case  of  Edgar  v.  Max- 
well is  given  in  the  immediately 
succeeding  title.  Between  it  and 
the  case  of  Hay  there  may,  per- 
haps, exist  such  a  distinction  as 
to  warrant  a  different  judgment 
being  applied  in  each  case.  The 
case  of  Edgar  was  that  of  an 
heir  having  right  to  lands  under 
the  last  investiture,  and  having 
also  right  to  them  under  a  perso- 
nal title.  He  neglected  the  perso- 
nal title,  and  completed  his  title  as 
heir  under  the  last  investiture. 
This  was  held  to  be  sufficient  to 
entitle  him  to  execute  a  new  settle- 
ment of  the  lands.  The  case  of 
Hay  differs  from  that  of  Edgar  in 
this — that  Sir  James  Hay,  as 
succeeding  to  his  son  under  the 
personal  deed  granted  by  himself, 
made  up  no  title  at  all.  In  his 
son'*s  contract  of  marriage  he  con- 
veyed away  his  right  to  the  lands 
to  his  son,  returnable  to  himself  on 
his  son'*s  predeceasing  him  without 
male  issue.  After  granting  that 
conveyance  to  his  son,  he  had  no 
equitable  right  in  the  lands.  There 
was  still  a  formal  title  to  the  lands 
in  him,  in  consequence  of  the  con- 
veyance to  his  son  not  being  made 
real  by  infeflment,  but  substantial 
right  to  the  lands  he  had  none.  If 
his  son  had  discharged  or  renoun- 
ced the  personal  right,  it  might  be 
held  that  the  former  right  of  the 
father  revived.  This  would  have 
been  in  accordance  with  the  case  of 


Douglas  «.  Sommebyille,  July 
10,1713.  See  «upra,  p.  135.  Bat 
the  son  did  not  renounce  the  right 
under  the  conveyance  to  him  by 
his  father.  The  question  there- 
fore came  to  be,  whether  the  &- 
therms  original  right  to  the  lands 
could  revive,  without  any  renun- 
ciation or  conveyance  by  his  son 
in  his  favour,  but  simply  by  lis 
becoming  his  son's  heir,  in  virtae 
of  the  destination  contained  in  his 
own  deed  in  his  son^s  favour. 
According  to  the  first  interlocator 
of  the  Court,  it  was  held  that  no 
act  was  necessary  by  the  father  for 
the  purpose  of  reinstating  himsdf 
in  the  lands,  but  that  his  original 
infeftment  was  sufficient  for  that 
purpose.  In  the  case  of  Edgib, 
however,  there  was  an  act  done  by 
the  heir  for  the  purpose  of  con- 
necting himself  with  the  lands. 
He  was  served  heir  to  the  lands 
under  the  last  investiture,  and 
took  infeftment  on  the  precept 
following  on  his  retour.  The  ab- 
sence of  any  act  whatever,  on  the 
part  of  Sir  James  Hay,  to  connect 
himself  with  the  lands  after  his 
son's  death,  may  be  thought  to 
constitute  such  a  difierenoe  be- 
tween the  case  of  Hay  and  that  of 
Edgar,  as  to  warrant  a  differeDt 
principle  being  applied  to  the  two 
cases.  Both  cases  will  again  be  con- 
sidered under  the  subsequent  head 
of  Double  Titles  to  Lakd, 
which  involves,  perhaps,  the  most 
refined  and  metaphysical  portioo 
of  the  law  of  Scotland. 
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Where  a  Party  has  right  to  Lands,  as  Heir  under  the  last  Investiture, 
and  has  also  right  under  a  Personal  Title,  and  both  Titles  are  un- 
limited, tiie  Personal  Title  is  not  extinguished  by  the  Party  neglecting 
it,  and  completing  a  Title  under  the  Investiture,  and  the  Succession 
to  the  Lands  continues  to  be  regulated  by  the  Personal  Title. 

I.— GRAY  V.  SMITH  AND  BOGLE. 

James  Carbarns  stood  infeft  in  the  lands  of  Viccarland,  upon  June  so,  1752, 
a  Crown  charter,  1669.  In  1671  he  executed  a  deed  of  settle-  nabeativb. 
ment  in  favour  of  his  wife,  Anne  Johnston,  in  liferent,  and  his 
eldest  son  Thomas,  and  the  heirs  of  his  body  in  fee ;  whom 
fidling,  to  his  second  son,  James,  and  the  heirs  of  his  body ; 
whom  faiUng,  to  the  other  heirs  of  his  own  body ;  and  whom 
&iliog,  to  the  heirs  of  the  body  of  the  said  Anne  Johnston,  of 
any  subsequent  marriage.  No  infeftment  followed  upon  the 
settlement,  and  the  liferent  was  not  claimed  by  the  widow. 
Thomas,  the  eldest  son,  made  up  titles  under  the  charter  1669, 
and  on  his  death  in  1702,  without  issue,  his  brother  James 
completed  his  title  by  special  service  and  infeftment.  James, 
being  of  a  facile,  easy  temper,  granted,  in  1705,  a  voluntary 
bond  of  interdiction,  in  favour  of  James  Smith  and  his  three 
sons,  Robert,  James,  and  William,  being  his  nearest  kinsmen 
on  the  father's  side.  In  1 743,  with  consent  of  his  only  surviv- 
ing interdictor,  William  Smith,  he  executed  a  disposition  in 

2  0 
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Gray       favour  of  the  said  William  Smith,  who  was  his  heir  of  line,  re- 

Smtth  ahd    serving  his  own  liferent,  and  upon  this  disposition  Smith  was 

^^^^      infeft  in  1 743,  in  the  lifetime  of  James,  who  died  without  issue 

1762.       in  1747.     In  1748  Smith  having  been  served  heir  in  special  to 

James,  was  again  infefb  upon  his  retour.     Some  time  before  he 

had  entered  into  a  minute  of  sale  with  the  other  defender, 

Patrick  Bogle. 

After  the  death  of  James,  the  father,  his  widow  Anne  John- 
ston married  George  Skirvin.  Anne  Skirvin,  the  only  child 
of  this  second  marriage,  obtained  herself  served  heir  of  profi- 
sion  to  James  Carbarns,  the  elder,  by  virtue  of  the  deed 
of  settlement  1671,  and  thereupon  brought  a  reduction  and 
declarator  against  Smith,  and  also  Bogle,  with  whom  Smith 
had  entered  into  the  minute  of  sale.  As  she  made  over  her 
right  to  her  son  William  Gray,  the  action  was  carried  on  in 
his  name. 

The  ground  of  reduction  was,  that  James  Carbarns  (2),  being 
a  weak  and  foolish  person,  under  interdiction,  he  was  incapable 
of  disponing,  in  prejudice  of  the  pursuer,  his  heir  of  provision. 
The  defender  objected,  that  as  Thomas  and  James  Carbarns 
had  possessed,  for  forty  years,  upon  the  title  of  service  as  heir 
to  James  Carbarns,  senior,  the  pimsuer  claiming  as  heir  by  the 
destination  of  James  Carbarns,  senior,  was  barred  by  the  posi- 
tive prescription. 

aboumbntfob  Pleaded  for  the  Pursuer. — As  Thomas  and  James  Car 
barns  were  heirs  of  the  former  investiture,  and  also  of  the  personal 
deed  of  settlement,  their  making  up  titles  to  the  estate  in  virtae 
of  the  former  investiture,  imported  in  law  no  revocation  of  the 
personal  deed  of  settlement  or  alteration  of  the  succesaon 
thereby  established.  The  settlement  being  a  personal  obliga- 
tion to  dispone  or  resign  the  estate  in  favour  of  certain  hars, 
the  same  behoved  to  subsist  in  whomsoever  the  real  right  was 
vested,  till  it  was  taken  away  in  a  legal  manner,  which  cooM 
only  be  by  a  deed  under  the  hand  of  the  person  who  had  a  pow& 
to  revoke  the  same,  or  by  his  cancelling  it  if  in  his  hands 
These  are  the  only  methods  known  in  law  of  evacuatiDg  or 
altering  either  directly  or  by  implication  an  obligation  consti- 
tuted by  writ^  according  to  the  maxim  Unumquadque  eo  mode 
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(Ussolvitur  quo  coUigaium  est    As  there  was  no  such  writing       Obay 
under  the  hand  of  either  Thomas  or  James  Carbarns,  nor  was    Smith  ahd 

the  settlement  cancelled  by  them,  their  serving  heir  to  their      ^ 

predecessors  could  not  be  interpreted  to  be  a  revocation  of  that  ^^^^* 
settlement.  The  personal  obligation  thereby  created  was  quite 
compatible  and  consistent  with  the  real  right  of  the  estate. 
If  there  was  no  antecedent  personal  right  or  obligation,  the 
estate  would  no  doubt  devolve  on  the  heir  of  the  investiture, 
but  if  there  was  any  former  personal  settlement  of  the  estate, 
the  completing  of  his  title  by  the  person  obliged  under  the 
former  investiture,  must  be  held  to  be  done  with  the  intention 
of  settling  the  full  right  in  his  own  person,  in  order  to  make 
the  personal  settlement  efifectual. 

The  plea  of  positive  prescription  is  inapplicable,  as  the  pur- 
suer is  not  seeking  to  reduce  Thomas  and  James  Carbarns'  right 
to  the  estate  or  their  service  as  heir  to  their  predecessor.  The 
olea  of  negative  prescription,  although  more  intelligible,  is 
equally  irrelevant  with  that  of  the  positive.  Prescription  does 
lot  run  contra  non  vaientem  agere^  as  in  that  case  the  presump- 
ion  of  law  on  which  prescription  is  founded  ceases.  The  heirs 
inder  the  personal  settlement  were  the  same  with  the  heirs  in 
^he  investiture  until  1746,  when  James  Carbarns,  the  second 
son  of  the  granter,  died,  and  during  this  period  the  heir  under 
the  settlement  had  no  interest  to  pursue  implement  of  it.  The 
only  person  who  had  an  interest  to  do  so  was  the  pursuer,  in 
whose  person  the  succession  settled  by  the  second  destination 
split  from  the  heirs  named  in  the  investiture  of  the  estate,  but 
he  had  no  interest  to  do  so  until  the  succession  actually  split. 
Before  that  time  the  pursuer  was  rum  valens  agerey  and  there- 
fore prescription  could  not  run  against  her. 

Pleadbd  poe  THE  DEFENDER. — The  personal  settlement  never  arqumint  fob 
having  been  acknowledged  either  by  the  relict  of  James  Car-  ^^^^^ 
bams  the  elder,  who  claimed  no  liferent  in  virtue  of  it,  or  by 
either  of  his  two  sons,  but  having  been  entirely  neglected  and 
relinquished,  it  cannot  be  revived  now  to  found  a  claim  in 
giTOur  of  the  pursuer  as  heir  of  provision.  It  contained  no 
prohibition  against  altering  the  succession.  If  therefore  Thomas 
the  eldest  son  had  acknowledged  it  and  made  up  his  title  under 
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Gbay       it,  he  was  at  liberty  to  have  altered  it  on  the  very  next  day,  and 
Smith  and    the  after  substitutes  in  their  order  might  also  have  altered  it. 
^°^       As  Thomas,  however,  chose  to  make  up  his  title  as  heir  of  line, 
1762.       g^jj^  ^  James  did  the  same  upon  the  death  of  Thomas,  this  was 
in  every  respect  equal  to  an  express  repudiation  of  the  settle- 
ment, or  as  if  they  had  resigned  the  lands  and  taken  a  new 
charter  in  favour  of  themselves  and  their  heirs  of  line. 

The  continued  infeftment  in  the  persons  of  the  two  sons  upon 
the  retours  of  their  services  as  heirs  of  line,  establish  the  positive 
prescription  in  favour  of  the  defender.  This  infeflment  clothed 
with  possession  woidd  be  an  absolute  good  right  in  competition 
with  a  third  party  claiming  a  preferable  title  to  the  same  lands. 
Multo  mdgis  must  it  be  available  to  sopite  any  claim  upon  latent 
deeds  of  settlement  neglected  and  relinquished  by  those  who 
were  at  absolute  liberty  to  take  up  the  right  to  the  estate  upon 
either  title,  and  to  dispose  of  the  estate,  or  to  regulate  the  suc- 
cession as  to  them  seemed  proper. 

Coincident  with  the  positive  is  the  negative  prescription  in 
this  case.  No  infeftment  or  other  document  was  taken  upon 
the  personal  settlement  for  the  space  of  eighty  years,  during  all 
which  time  the  estate  was  peaceably  possessed  upon  a  separate 
right  and  quite  different  titles.  All  claim  or  ground  of  action 
founded  upon  this  latent  deed  was  therefore  sopited  by  the 
negative  prescription. 

juDaMKRT.  "  The  Lords  Repelled  the  point  of  prescription,  in  respect 

Jia^Notes,  ^    that  Thomas  and  James  Carbarns,  who  possessed  by  serrices  as 

^kmPa^ers  ^^^^  ^^  ^^®'  ^^^  ^^  ^^^  right  to  the  disposition  or  tailzie  by 

old  James  Carbarns,  the  substitution  in  that  deed  being  to  them, 
and  they  understood  to  have  possessed  by  virtue  of  all  titles  in 
their  person,  and  there  being  no  restriction,  or  limitation,  or 
prohibitory  clause  in  the  deed  pursued  on.  But,  Find  that  the 
general  service  of  Anne  Skirving,  as  heir  of  provision  to  James 
Carbarns  the  elder,  was  erroneous  and  void ;  the  fee  according 
to  the  disposition  not  being  in  him  but  in  Thomas  Carbarns  the 
eldest  son  ;  and  Find,  that  James  Carbarns  the  younger,  by  his 
special  service  to  Thomas  his  brother,  carried  the  right  to  the 
personal  fee  to  which  Thomas  had  right  by  the  disposition,  his 
special  service  including  a  general  one,  and  therefore,  before 
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:,  the  pursuer  must  serve  heir  in  general  of  provision  to 
Carbarns  the  younger,  in  virtue  of  the  disposition,  and 
accordingly." 


Gbat 

V. 

Smith  akd 
Boa  LB. 

1762. 


On  Lord  Kilkerran's 
Papers  there  is  written  the 
ig  Note  by  Lord  Drum- 
-"  The  defences  were,  Firsty 
be  foundation  of  the  process, 
ed  from  latency  and  other 
stances  to  have  been  granted 
ithbed.  Eepelled  unani- 
.  No  sufficient  evidence 
Secondj  Action  excluded 
tive  prescription  in  Thomas 
imes  Carbarns'  possession 
of  line.  Repelled.  Here 
as  some  difference.  Thirds 
mt  capacity  and  the  deed 
ur  of  the  heir  of  the  inves- 
very  rational.  Repelled, 
and  reason  of  reduction  on 
2ity  and  fraud  relevant  and 
Here  also  there  was 
1."  Lord  B^ilkerran  has 
'  written  : — "  The  interlo- 
is  wrote  by  Drummore  on 
3t  page  of  the  information 
ay  in  my  absence,  and  I  am 
Y  satisfied  the  interlocutor 
it,  and  that  there  was  no 
ibr  any  division  on  the  two 
on  which  it  seems  there 
mer—MS.  Notesy  Kilker- 
^unon  Papers, 
n  his  Decisions  Lord  Kil- 
kN  observes, — "  Where  one 
veral  rights  in  his  person, 


Prescription   cannot    be    pleaded 
against  any  of  them  by  a  third 
party,  because  possession  is  avail- 
able to  preserve  to  the  possessor 
any  right  in  his  person.     But  it 
is  a  different  question.  How  far  a 
man  having  different  titles,  upon 
either  of  which  he  can  possess,  his 
heir  in  that  title  to  which  he  did 
ascribe  his   possession  can   plead 
prescription  thereon  in  bar  of  the 
heir  in  the  other  title  t     A  ques- 
tion which  cannot  happen  while 
the  same  heir  is  heir  in  both  titles, 
but  may,  and  often  does  happen 
where  the  succession  comes  to  split, 
by  the  heirs  becoming  different  in 
the  different  titles.    And  the  ques- 
tion is   resolved  by  a  distinction, 
that  if  by  both  rights  the  possessor 
is  unlimited  fiar,  then  prescription 
cannot  run  by  possession  upon  the 
one  title  against  the  other,  but  if 
one  of  the  titles  be  an  unlimited 
right  and  the   other   be  a  right 
limited,  e,g.y  by  a  tailzie  or  a  clause 
of  retuni,  then  if  the  possession 
has  been  for  forty  years  upon  the 
unlimited   title,  the  limitation  in 
the  other  title  will  be  worked  off 
by  prescription,  as  was  found  in 
the  case  of  M'Dougal  v,  M'Dou- 
gal." — KilkerratCa    Deciaionsy    p. 
424. 
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II.— DURHAM  V.  DURHAM. 

Not.  24, 1802.  In  1699  Thomas  Hamilton  granted  a  procuratory  of  resig- 
NiJLBATivB.  nation  of  the  lands  of  Fauldshiells  in  favour  of  his  nephew 
Robert  Durham  and  the  heirs  of  his  body ;  whom  failiDg,  to 
the  other  heirs  male  and  female  without  division,  procreated  of 
the  marriage  betwixt  Adolphus  Durham  and  Jane  Bruce,  the 
sister  uterine  of  the  grantor,  and  the  mother  of  the  said  Robert 
Durham.  In  1702  Robert  Durham  obtained  a  Crown  charter 
of  these  lands  in  terms  of  this  procuratory,  upon  which  he  was 
infeft.  Robert  having  died  without  issue,  his  brother  ThomiB 
made  up  titles  to  them  by  a  special  service,  as  nearest  and 
lawful  heir  of  line  to  Robert.  The  retour  of  his  service  nar- 
rated the  diflFerent  charters  which  had  passed  of  the  lands,  and 
among  them  the  charter  obtained  by  Robert  in  1 702.  Infeft- 
ment  was  given  to  Thomas  upon  this  retour,  as  near^  heir  of 
line  of  his  brother  Robert.  Thomas  died  in  1744,  and  was 
succeeded  by  his  eldest  son  Robert  (2),  who  also  made  up  titles 
as  nearest  and  lawful  heir  of  line  to  his  father.  The  retcor 
upon  this  service  also  narrated  the  charter  1 702.  Infeftment 
upon  this  retour  was  also  given  to  Robert  (2)  as  nearest  heir  of 
line.  In  1798  Thomas  (2),  the  only  son  of  Robert  (2),  also 
made  up  titles  as  heir  of  line  in  the  same  manner  as  his  &ther 
and  grandfather  had  done.  Thomas  (2)  died  in  1799,  leaving 
no  heirs  of  his  body  but  two  sisters.  In  a  competition  between 
them,  the  eldest  sister  claimed  the  whole  estate,  to  the  exclusion 
of  her  younger  sister,  founding  upon  the  declaration  in  the  pro- 
curatory 1699  and  the  charter  following  upon  it  in  1702. 

argumemtpob      Pleaded  for  the  Younger  Sister. — The  claimant's  right 
SuTsa.'^        to  the  lands  as  heir  of  line  has  been  established  by  the  positiTe 

prescription.  The  Act  1617,  c.  12,  declares  that  parties  pos- 
sessing for  forty  years  shall  not  be  troubled  in  the  heritaUe 
right  and  property  of  their  lands  and  heritages,  provided  thg 
are  able  to  show  a  charter  of  their  lands,  or  where  there  is  no 
charter  extant,  that  they  show  and  produce  instruments  ci 
sasine  one  or  more  continued  and  standing  together  for  the 
said  space  of  forty  years,  either  proceeding  upon  retours  or  opoa 
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precept  of  clare  constat.     In  terms  of  this  Act,  the  claimant     Dubham 
has  produced  three  instruments  of  sasine  continued  and  stand-     dubhak. 
ing  together  for  more  than  forty  years,  proceeding  upon  retours      "lioiT 
all  in  fevour  of  heirs  of  line.     This  is  a  sufficient  prescriptive 
title  against  strangers.     But  Mrs.  Shilhnglaw  is  precisely  in  the 
same  situation  with  a  stranger,  in  so  far  as  she  is  attempting  to 
set  aside  the  title  of  her  sister  as  one  of  the  heirs  of  line. 

Where  possession  has  clearly  been  held  upon  one  title  during 
the  years  of  prescription,  a  prescriptive  right  is  thence  esta- 
blished under  the  title  in  virtue  of  which  possession  was  held. 
There  is  no  foundation  for  the  doctrine  that  one  having  several 
titles  in  his  person  possesses  upon  all  of  them.  It  is  true  he 
may  defend  himself  upon  any  of  them,  and  may  use  them  to 
fortify  the  titles  upon  which  he  possesses,  but  that  is  quite  a 
different  thing  from  possessing  upon  these  titles.  This  is  the 
true  meaning  of  the  brocard,  that  a  man  cannot  prescribe 
against  himself  where  he  has  in  him  various  rights  and  titles 
besides  the  one  upon  which  he  possesses  ;  he  cannot  diu-ing  his 
possession  lose  the  benefit  of  any  of  his  titles  in  so  far  as  they 
may  corroborate  or  fortify  the  title  on  which  he  possesses,  but 
he  may  prosecute  against  them  in  so  far  as  they  are  concerned 
against  him,  by  limitations  or  otherwise,  or  in  so  far  as  they 
are  inconsistent  with  the  title  on  which  he  possesses,  or  may 
tend  to  the  prejudice  of  the  heirs  of  that  title  who  are  put 
by  the  Act  of  Parliament  exactly  on  the  same  footing  with 
himselfl 

It  is  true  that  the  predecessors  of  the  claimant  were  also 
apparent  heirs  under  the  charter  1 702.  But  an  apparent  heir 
who  has  never  made  up  a  title  has  no  vested  right  whatever  to 
the  subject.  If  he  dies  in  apparency,  the  next  heir  cannot  take 
up  the  subject  as  belonging  to  him,  but  as  remaining  in  hcBre- 
ditaie  jacente  of  the  person  who  last  made  up  a  regular  title. 
It  passes  immediately  from  the  last  heir  entered  to  the  next 
heir  entered,  and  any  intermediate  apparent  heirs  are  considered 
in  law  as  if  they  had  never  existed.  If,  therefore,  a  man  pos- 
sesses lands  for  more  than  forty  years  by  charter  and  sasine, 
and  dies,  while  at  the  same  time  he  has  been  all  along  apparent 
heir  under  another  title  to  the  same  lands,  but  which  other 
right  he  has  never  vested  in  his  person  by  service  or  otherwise, 
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Durham     it  is  plain  he  has  acquired  by  prescription  a  right  to  the  pro- 
DuBHAM.     perty  of  these  lands,  which  never  could  be  in  him  otherwise. 
2802.  In  Smith  and  Bogle's  case,  the  possession  of  Thomas  was 

necessary  to  make  up  the  forty  years.  He  only  had  two  titles 
in  his  person  ;  one  a  feudal  title  by  service  and  infeftment  as 
heir  to  his  father,  and  the  other  a  personal  title  under  bis 
father's  disposition.  According  to  the  doctrine  that  there  can 
be  no  prescription  upon  one  unlimited  title  against  the  other, 
though  the  one  be  feudal  and  the  other  only  personal,  prescrip- 
tion was  excluded  in  that  case  because  Thomas'  possession  was 
necessary  to  make  up  the  forty  years.  James  had  only  the 
feudal  title  in  him,  and  was  no  more  but  apparent  heir  in  the 
personal  right,  but  he  did  not  possess  for  forty  years.  If  he 
had  possessed  for  forty  years  upon  the  feudal  titles,  the  case 
would  have  been  different,  and  the  decision  would  have  been 
different  also.  In  that  case  he  would  have  been  held  to  have 
acquired  an  absolute  prescriptive  right  to  the  lands,  and  the 
personal  right  which  he  had  never  taken  up  would  have  been 
held  to  have  been  cut  off. 

The  claimant's  plea  is,  that  where  an  estate  has  been  pos- 
sessed beyond  the  years  of  prescription  upon  a  feudal  title 
descendible  to  one  series  of  heirs,  the  right  is  acquired  by  pre- 
scription to  those  heirs  to  the  exclusion  of  any  others  claiming 
as  heir  under  a  personal  title  to  the  same  lands,  which  had  been 
in  the  predecessors  during  the  years  of  prescription.  And 
a  fortiori  does  prescription  take  place  in  virtue  of  a  prescriptive 
title  by  service  and  infeftments  where  the  predecessors  had  Dot 
the  complete  title  in  them,  but  only  a  capacity  of  acquiring  it 
The  objection  that  the  services  were  irregularly  expede  does 
not  weaken  the  claimant's  proposition.  There  is  no  irregularity 
ex  facie  of  the  prescriptive  title.  It  is  only  by  looking  back 
into  the  grounds  and  warrants  of  it  that  any  irregularity  can 
be  discovered.  But  in  a  question  of  presumption,  infeftments 
standing  together  for  forty  years,  proceeding  upon  retours,  are 
a  sufficient  title,  and  if  there  is  no  objection  to  it  ex  facie^  it  is 
totally  incompetent  to  raise  up  objections  in  virtue  of  prior 
titles,  this  being  the  very  thing  which  it  was  intended  by  the 
Act  of  Parliament  to  prevent. 

As  therefore  both  the  claimant's  grandfather,  her  father,  and 
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her  brother,  completed  their  titles  solely  as  heirs  of  line,  and  Durham 

possessed  in  that  character  only  by  continued  infeftments  for  Durham. 

nearly  eighty  years,  the  claimant,  as  one  of  the  heirs  of  her  1802. 
brother,  is  entitled  to  be  served  heir-portioner  to  him. 

Pleaded  fob  the  Elder  Sisteb. — A  service  as  heir  is  not  argumeht  po» 
a  regular  mode  of  altering  the  settlements  of  an  estate,  nor  is 
even  an  alteration  attempted  in  that  way  unless  in  order  to 
defeat  the  restrictions  of  an  entail.  In  the  present  instance 
there  was  no  restriction  whatever  in  the  administration  of  the 
property.  The  destination  was  in  fee-simple,  so  that  any  of 
the  heirs  the  moment  he  was  infeft  might  have  gratuitously 
conveyed  it  to  an  utter  stranger.  The  service  of  Thomas  as 
heir  of  line  must  be  held  to  have  conferred  upon  him  the 
character  of  heir  of  provision.  The  service  was  not  a  general 
but  a  special  one.  The  jury  in  cognoscing  him  heir  of  line, 
must  of  necessity  have  seen  that  he  was  heir  of  provision,  be- 
cause his  ancestor's  sasine  must  have  been  produced  to  prove 
that  Robert  died  last  vest  and  seized,  and  that  Thomas  was  his 
heir  to  the  lands  specified  in  the  claim.  If  the  retour  had 
borne  the  verdict  of  the  jury  to  have  been  that  Thomas  was 
heir  of  line  to  his  brother  Robert  in  conformity  to  the  charter 
1702,  it  must  have  been  held  that  the  words  "heir  of  line" 
were  a  mere  lapsuSy  or  that  the  service  showed  that  Thomas 
was  both  heir  of  line  and  of  provision,  though  these  words  "  of 
provision '^  were  omitted.  The  retour  founds  upon  the  charter, 
the  destination  of  which  is  copied  verbatim. 

But  should  it  be  held  that  the  services  are  irregular,  it  is 
still  open  to  Mrs.  Shillinglaw  to  serve  herself  in  that  character 
of  heiress  of  Thomas.  There  is  no  room  for  the  plea  of  prescrip- 
tion, as  the  titles  themselves  on  which  the  plea  is  founded 
refute  it.  The  destination  in  the  last  investiture  must  subsist 
until  it  be  regularly  altered  by  some  deed  executed  for  that 
purpose,  or  lost  by  the  negative  prescription,  while  another 
opposite  right  is  acquired  by  the  positive.  But  all  the  services 
bear  special  reference  to  the  investiture,  so  it  is  preserved  from 
the  negative  prescription,  and  they  also  prevent  the  course  of 
the  positive,  since  no  man  can  prescribe  a  right  in  the  face  of 
his  own  title. 
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BusHAM  An  infeftment  upon  a  retour  is  not  a  new  inyestiture,  but  a 
Durham.  Continuation  of  the  old  investiture.  When  a  man  makes  up  his 
1QQ2.  titles  in  this  way  he  receives  infefbment  in  the  very  same  terms 
and  under  the  same  conditions  in  all  respects  as  it  was  given 
to  his  predecessor.  It  is  not  competent  to  alter  the  destination 
of  the  old  investiture  by  a  service  and  precept.  Where  a  pro- 
prietor intends  this,  it  ought  to  be  done  by  resignation  of  the 
fee  in  the  hands  of  the  superior,  who  makes  a  new  grant  in  the 
terms  proposed. 

juDaMKKT.  The  Court  Found,  "  That  Mrs.  Sarah  Durham  had  the  sole 

Not.  24, 1802.  j-igjit  ^q  \yQ  gervcd  hcir  of  provision  to  her  brother  the  deceased 

Thomas  Durham.'* 

Opinions.  Lord  Meadowbank  observed, — '^  The  institute,  Kobert 
LordMe^ow-  Durham,  obtained  the  investiture  in  1702,  and  there  has  been 
b^Sefldon  jjQ  ^^^  gj.g^jjj  ^^jjj  ^^Q  Crown  since  that  time.     There  have 

been  a  succession  of  retours  as  heirs  of  line,  and  these  are 
now  unchallengeable.  But  what  they  have  carried  is  the 
investiture  in  1702.  There  is  no  prescription  here,  because 
there  is  no  investiture  to  be  set  up  against  the  original  one 
m  1702.'* 

Lord  President  Campbell  observed, — "  The  valuable  deci- 
sion in  Eilkerran,  Bogle  and  Smith  v.  Gray,  explains  that  an 
unlimited  title  with  possession  will  work  off  a  limited  title. 
But  where  there  are  two  unlimited  titles,  there  can  be  no  pre- 
scription, because  there  is  nothing  to  loose  or  gain  by  presoip- 
tion.  The  only  limitation  here  is  that  the  succession  shall  go 
to  heirs-female,  which  I  consider  to  be  none,  and  there  is  no 
other  title  opposite.  The  services  do  not  appear  to  me  to 
signify  anything.  I  will  admit  them  all  to  be  good.  What 
then  'i  They  have  no  Umitation  to  work  off.  The  original  in- 
vestiture still  remains ;  because  there  is  no  other  contradictoij 
title  to  set  up  against  it.  Both  the  titles  are  unlimited,  and 
none  of  them  is  lost  by  prescription.  Any  of  the  DorfaamB 
could  have  altered  the  destination  at  pleasure,  and  of  amrse 
there  was  no  freedom  or  immunity  they  could  gain  by  prescrip- 
tion. It  is  otherwise  when  a  man  possesses  under  a  tailsfr 
He  is  fettered,  and  may  prescribe  immunity.'' 
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The  younger  sister  having  reclaimed,  the  reclaiming  petition     Durham 
was  refused  without  answers  by  the  President's  casting  vote.  Durham. 

Lord  Pbestdbnt  Campbell  observed, — "  The  case  of  Cassillis      78027 
was  diflFerent  from  this,  as  it  was  a  general  service  about  which  Dec.  14,  I802. 
the  doubt  arose.    But  here  it  was  a  special  service,  and  I  think  ^.^™!^^^ 

^  '  MS.  Notes, 

the  services  all  referred  to  the  only  investiture  1 702,  and  saved  Lord  Meadow- 
it  from  prescription.  But  besides,  I  understand  the  case  of  papers. 
Bogle  and  Smith  to  be  sound  law,  and  to  refer  to  every  case 
where  a  man  has  two  unlimited  titles  in  his  person.  No  man 
can  prescribe  against  himself,  but  must  have  something  to  gain 
or  lose  by  prescription.  Now  here  there  was  nothing  to  lose 
or  gain.  There  were  no  fetters  in  the  investiture,  but  it  was 
competent  to  take  up  the  one  or  the  other  as  the  heir  thought 
proper,  and  although  the  Durhams  had  served  as  heir  of  line,  it 
was  still  open  to  serve  as  heir  of  provision/* 

Lord  Armadale  observed, — "  I  do  not  think  that  prescrip- 
tion on  the  Act  1617  applied  at  all  to  questions  among  heirs, 
but  only  to  questions  betwixt  a  man  and  his  heirs  and  third 
parties,  and  I  also  think  that  on  that  account  the  case  of  Bogle 
to  be  good  law.'* 


1.  The  case  of  Durham  v. 
Durham  was  a  peculiar  case  of 
Double  Titles.  The  original  con- 
veyance in  1699  was  feudalised  by 
a  charter  of  resignation  in  1702. 
The  former  investiture  of  the  lands 
was  accordingly  extinguished,  and 
the  new  investiture  expede  on  the 
conveyance  of  1699  constituted 
the  sole  title  to  the  lands.  The 
appearance  of  a  double  title  was 
occasioned  by  the  several  infeft- 
ments  upon  retour  of  the  heirs  as 
heirs  of  line  being  set  up  as  a  rival 
and  competing  title  with  the  last 
investiture.  An  infeftment  upon 
retour,  however,  is  not  a  habile 


mode  of  altering  an  investiture. 
If,  however,  the  last  investiture 
is  not  in  fee-simple,  but  is  subject 
to  Umitations,  possession  for  forty 
years  upon  retours  as  heirs  of  line, 
as  in  the  case  of  Durham,  will 
extinguish  these  limitations. — See 
Prescription. 

2.  On  the  Session  Papers  in  the 
case  of  Durham,  Lord  Presi- 
dent Campbell  has  written, — 
^^  Special  services  as  heirs  of  line 
were  proper  enough,  for  they  were 
called  in  the  destination  under 
that  character,  and  by  special 
services  there  can  be  no  doubt 
that  the  meaning  of  them  was  to 


588 


DOUBLE  TITLES  TO  LAND. 


connect  with  the  lands.  Besides, 
no  prescription  in  such  a  case, 
(see  case  of  Smith  v.  Bogle  and 
Gray,)  whether  the  services  were 
right  or  wrqng,  for  the  destination 
being  simple  and  unlimited,  there 
was  nothing  to  acquire  by  the 
positive  prescription  under  the 
special  retours  which  we  are  here 
supposing  to  be  a  connecting  title." 
— MS,  Notesy  Sir  Ilay  Campbelta 
Session  Papers.  On  the  reclaim- 
ing petition  for  the  younger  sister. 
Lord  President  Campbell 
again  writes, — "  Interlocutor  clear- 
ly right.  Case  of  Smith  and  Bogle 
in  point.     The   intention   of  the 


special   services   was   to    connect 
with  the  charter   and  infeftment 
1702,  and  there  is  no  good  objec- 
tion to  it  as  such.     But  supposing 
there   were,    it   would    make  do 
difference.     The   preceding  heirs 
were   still   apparent   heirs  under 
that   investiture,    which   contains 
the  destination,  and  it  was  in  their 
power  at  any  time  to  make  up 
their  titles  under  it.     It  was  mms 
facultatis  to  do  or  not,  and  the 
title  of  apparency  was  suflScient 
Nothing  either  to  gain  or  looae 
by     prescription." — MS.     Notesj 
Sir  Ilay  CampbelFs  Session  Pa- 
pers. 


III.— SNODGRASS  v,  BUCHANNAN. 


Deo.  16, 1806. 


Nabbatiyb. 


Miss  Wallace  Buchannan  having  a  personal  right  to  certain 
lands  under  her  father's  settlement,  conveyed  them  to  her 
brother  General  Buchannan  and  the  heirs  of  his  body  or  his 
assignees ;  whom  failing,  to  such  of  the  granter's  mothers 
relations  as  Mrs.  Margaret  Buchannan  of  Craiginvair  should  ap- 
point by  a  writing  under  her  hand.  On  her  death,  (Jeneral 
Buchannan,  neglecting  his  sister's  settlement,  made  up  titles  as 
heir-at-law  of  his  father.  He  died,  leaving  a  last  will  and  testa- 
ment executed  in  the  English  form,  which  was  insufficient  to 
carry  heritage,  Mrs.  Buchannan  of  Craiginvair  accordingly 
nominated  Mr.  Snodgrass,  the  pursuer,  as  substitute  under  Miss 
Buchannan's  settlement.  The  pursuer  then  brought  an  action 
against  the  defender,  who  was  the  sister  consanguinean  and 
heir-at-law  of  the  General,  concluding  that  she  should  be  de- 
cerned to  implement  Miss  Buchannan's  settlement 


aroumimt  fob      Pleaded  for  the  Pursuer. — Where  a  settlement  contains  a 
PuB«uKB.         substitution  of  heirs,  and  is  unfettered  by  any  prohibition,  such 
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destination  continues  in  force  in  favour  of  the  heirs  called  by  it  Snodorass 
until  altered  by  a  new  settlement  executed  by  the  disponee  or  buohahnan. 
heir  in  possession  for  the  time.  If  the  disponee  or  any  of  the  igoe. 
substitutes  shall  not  complete  titles  upon  the  settlement,  but 
shall  serve  himself  heir  of  line  or  investiture  to  the  grantor  or 
his  author  who  died  last  feudally  vested  in  the  fee,  that  mode 
of  making  up  titles  will  not  infer  an  alteration  of  the  settlement 
A  service  as  heir  can  create  no  new  or  different  right  from  what 
was  in  the  person  of  the  predecessor  served  to.  It  merely  reno- 
vates and  takes  up  the  right,  and  vests  it  in  the  person  of  the 
heir,  tantum  et  tale,  as  it  stood  in  the  person  of  the  ancestor, 
subject  to  or  qualified  by  any  destination  or  other  limitation 
granted  by  or  effectual  against  that  ancestor.  Whatever  was 
binding  upon  the  inheritance  as  it  stood  in  the  person  of  the 
ancestor,  must  be  equally  so  upon  the  heir  who  is  eadem  persona 
cum  defuncto. 

Pleaded  for  the  Defender. — When  one  is  feudally  vested  aroumbnt  por 
with  a  subject  which  is  affected  by  some  personal  right,  the 
express  renunciation  of  that  right  by  the  creditor  in  it  disbur- 
dens the  fee.  When  General  Buchannan  had  completed  his  right 
as  his  father's  heir  of  line,  he  had  two  titles  in  his  person  to  the 
lands.  He  had  the  feudal  right  taken  up  by  him  as  apparent 
heir  of  line  to  his  father,  who  had  died  last  vest  and  seized  in 
them.  He  had  also  the  personal  right  bestowed  upon  him  by 
his  sister.  By  this  means  he  was  creditor  in  the  one  character, 
as  her  disponee,  and  debtor  in  the  other,  as  his  father's  repre- 
sentative. Now  he  could  competently  have  renounced  the 
personal  right  in  favour  of  line.  If  he  had  done  so  the  substi- 
tution must  necessarily  have  been  evacuated,  because  the  sub- 
stitutes had  no  right  in  the  subject  itself,  or  anything  else  than 
a  mere  spes  successioiiis.  Although,  therefore,  there  was  no 
express  renunciation  by  General  Buchannan,  yet  there  was  a 
virtual  or  implicit  discharge  from  the  mode  in  which  he  com- 
pleted his  titles,  and  which  was  no  less  effectual  to  evacuate  the 
personal  right,  to  cut  off  the  spes  successionis  from  the  substi- 
tutes, and  to  make  the  property  pass  to  the  heir  of  line,  in  terms 
of  the  standing  investiture. 

In  the  case  of  Elshieshiels  the  conveyance  by  Alexander  John- 
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SNODOBA88    stoii  (2)  could  iiot  evacuato  the  personal  right  contained  in  the 
BuoHAMifAx.   contract  of  marriage,  for  that  personal  right  was  never  vested  in 
1806.       either  Gavin  or  Alexander  (2),  the  two  sons  of  Alexander  (1). 
Gavin  made  up  titles  to  the  lands>  as  heir-male  in  general  to  his 
father.     Alexander  (2)  made  up  titles  to  them  as  heir-male  in 
general  to  Gavin.    A  service,  however,  as  heir  of  provision,  iws 
necessary  in  order  to  take  up  the  personal  right  in  the  contract 
of  marriage.     The  personal  right,  therefore,  remained  in  har^ 
dilate  jacente  of  their  father  Alexander  (1).     As  the  personal 
right,  therefore,  was  never  vested  in  Alexander  (2),  it  could  not 
be  evacuated  or  altered  by  the  disposition  which  he  executed. 
But  the  Court  found  that  his  disposition  was  effectual,  therefore 
it  follows  that  they  must  have  proceeded  on  the  ground  that 
the  personal  right  under  the  contract  was  not  in  existence  at 
the  date  of  the  disposition,  but  had  been  previously  evacuated. 
In  what  manner,  then,  could  that  evacuation  have  taken  place  1 
It  must  have  been  by  Alexander  (1)  making  up  titles  by  special 
service  as  heir-male  to  his  father,  and  thus  connecting  himself 
with  the  standing  investiture,  to  the  exclusion  of  the  marriage 
contract.     This  the  Court  appears  to  have  held  as  tantamount 
to  an  express  renunciation  or  evacuation  of  the  personal  right 
He  was  creditor  in  the  personal  right,  as  the  institute  of  his 
father's  destination  in  the  contract  of  marriage.     He  was  like- 
wise debtor  in  it  as  heir-male,  and  representative  of  his  father. 
If  he  wished  to  evacuate  the  destination  in  the  contract,  he 
might  have  done  so  by  making  up  titles  under  the  contract,  and 
then  resigning  in  favour  of  himself  and  the  heirs  of  the  original 
investiture.     But  by  connecting  himself  with  the  old  investi- 
ture, without  taking  this  circuit,  he  did  exactly  the  same  thing. 
He  sent  down  the  lands  in  the  same  channel,  and  showed  his 
intention  to  repudiate  or  discharge  the  personal  rights  which,  as 
creditor  in,  he  was  entitled  to  do. 
Interlocutor  of     LoRD  Methvbn,  Ordinary, Sustained  the  defences,and  assoikied. 

Lord  Ordinary.  •' 

juDomnrr.  The  pursuer  having  reclaimed,  the  Court "  Altered  the  inter 

'  locutor,  and  Found  that  the  defenders,  at  the  expense  of  the 
pursuers,  must  make  up  titles  to  the  subjects  libelled,  and  there- 
after denude  thereof  in  favour  of  the  pursuers,  in  implement  of 
the  disposition  and  settlement  libelled  on.'' 
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defender  having  reclaimed,  the  Court,  on  advising  the    Shodgjuw 

BuoHAmrAV. 


1806. 


ding  petition,  with  answers,  unanimously  "  Adhered.'* 

the  Session  Papers  Lord  President  Campbell  writes,— 

;tion  of  succession.    Interlocutor  wrong.   Miss  W.  Buchan-  Dec.  le.  1806. 

lestination  remains  good.    The  mode  in  which  the  General  j^^q^^^ 

to  make  up  his  titles  makes  no  diflFerence  upon  the  ques-  sir  nay  ^ 

See  late  case  of  Robson  v.  Robson,  Feb.  18, 1794.    If  he  Sewion  Papers. 

up  a  complete  legal  title  anyhow,  so  as  to  vest  the  fee 

subject  in  him,  he  might  no  doubt  have,  by  a  new  desti- 
,  altered  his  sister's  plan  of  succession  ;  but  if  he  made  no 
ich  deed,  or,  which  is  the  same  thing,  none  that  could  be 
led  in  a  deed  regulating  succession  by  the  law  of  Scot- 
the  sister's  substitution  remained  effectual.  A  virtual 
rge  of  that  deed,  by  the  form  of  making  up  titles,  cannot 
iderstood.  No  such  thing  found  in  any  of  the  cases 
id  to.  See  Aroyle  and  Dol'OLAS  cause.  In  the  case  of 
lis  it  required  both  making  up  a  habile  title  and  exe- 

a  new  deed  to  evacuate  former  substitutes.     General 
nnan  meant  to  make  a  new  deed,  but  he  did  it  inef- 

lly." 


ti  one  of  the  branches  of  the 
f  Zuille  v.  Morrison, 
4,  1813,  a  judgment  was 
meed  similar  to  that  in  the 
Gray  v.  Smith  and  Bogle. 
ands  of  Bulfunning  were 
ided  and  secured ''  in  a  con- 
f  marriage  to  the  heirs-male 
marriage,  whom  failing,  to 
iest  heir-female,  the  eldest 
male  always  succeeding 
it  division.  The  marriage 
ct  was  neglected,  the  succes- 
eirs-male  making  up  titles 
the  old  investiture.  On  the 
uon  opening  to  the  female 
le  eldest  heir-female  founded 
he  contract  of  marriage^  and 


claimed  the  whole  estate,  to  the 
exclusion  of  another  heir-female, 
who  maintained  that  the  marriage 
contract  had  been  lost  by  the  ne- 
gative prescription.  An  attempt 
was  made  to  impugn  the  decision 
in  the  case  of  Gray  v.  Bogle,  and 
Durham  «.  Durham,  as  resting 
upon  erroneous  principles,  but 
without  success.  The  Court  found 
that,  upon  the  principle  of  the  cases 
of  Gray  v.  Smith  and  Bogle,  and 
Durham  f^.  Durham,  the  desti- 
nation contained  in  the  marriage 
contract  had  neither  been  altered 
by  the  form  of  expeding  the  titles, 
nor  cut  off  by  prescription,  either 
positive  or  negative,  and  that  there- 


592 


DOUBLE  TITLES  TO  LAND. 


fore  the  succession  devolved  upon 
the  eldest  heir-female  of  the  mar- 
riage. 

2.  Lord  Gillies  observed, — 
"  This  is  a  case  of  great  import- 
ance. I  wish  it  were  open  to  us 
to  decide  upon  general  principles ; 
but  the  case  is  not  open;  for  it 
appears  to  me  that  the  principle  on 
which  we  must  decide  it  is  settled 
by  the  cases  of  Durham,  and  Smith 
and  Bogle.  What  then  is  fixed  in 
those  cases?  Let  us  confine  our 
attention  to  the  case  of  Bogle,  as 
the  one  of  those  cases  is  just  a  co- 
rollary of  the  other.  It  is  fixed, 
that  a  personal  disposition  which 
never  enters  the  investitures  must 
continue  for  ever  to  regulate  the 
succession,  unless  it  be  altei*ed. 
The  principle  of  this  decision  is, 
that  one  having  two  unlimited 
rights  in  his  person,  possesses  upon 
both,  and  there  is  no  room  for  pre- 
scription. This  principle  is  in  it- 
self correct,  and  was  rightly  applied 
in  the  case  of  Elshieshiels ;  but  I 
consider  the  consequences  drawn 
from  it,  in  the  case  of  Smith  and 
Bogle,  as  very  strange  and  para- 
doxical. It  was  admitted  in  that 
case,  that  if  there  had  been  an 
entail,  prescription  would  have  run 
against  it,  so  that  what  was  in- 
tended to  be  firm  and  durable, 
would  have  been  swept  away,  while 
a  simple  destination,  not  intended 
to  be  durable,  lasts  for  ever,  and 
though  latent  and  unknown,  regu- 
lates the  succession.  I  apprehend 
this  may  be  of  fatal  consequence  to 
the  law  in  many  instances.  I  wish, 
therefore,  the  case  of  Bogle  had 
been  differently  argued,  and  dif- 
ferently decided.    I  think  it  ought 


to  have  been  held,  that  a  man  in- 
tended his  estate  to  go  according 
to  the  investiture  which  he  took 
up,  and  that,  by  making  up  titles 
under  any  particular  investitarc, 
he  changed  the  destination  of  all 
others.  Thus,  if  a  man  has  two 
titles  to  an  estate,  the  one  under  i 
disposition,  and  the  other  under  the 
ancient  in  vestiture,  if  he  takes  under 
the  disposition,  I  would  have  hdd 
that  he  meant  the  estate  should  go 
to  the  heirs  under  the  disposition, 
to  the  exclusion  of  those  under  the 
investiture,  and  would  have  con- 
sidered the  mode  of  making  up  bis 
titles  as  equivalent  to  a  declaration 
of  the  maker,  that  the  estate  should 
descend  accordingly.  If  a  man 
has  two  titles  in  him,  I  agree  in 
the  opinion  that  he  must  be  hdd 
to  possess  upon  both ;  but  his  pre- 
sumed will  is,  that  the  succession 
should  be  regulated  by  the  title 
which  he  prefers,  and  on  which  he 
takes  infeftment.  But  all  this  is 
settled,  and  the  reverse  found  to 
be  law,  by  the  cases  already  alluded 
to ;  and  the  question  comes  to  be^ 
Is  there  such  a  distinction  betwetfi 
this  case  and  the  case  of  Smith 
and  Bogle,  as  to  take  it  out  of  the 
rule  established  in  that  case?  h 
the  judgment  which  we  are  now 
to  pronounce,  we  must  give  fiifl 
and  fair  effect  to  that  decision,  be 
its  principle  good  or  bad.  What 
is  the  distinction  attempted  to  be 
made?  Mr.  Solicitor-General  sajs, 
that  the  words  *  provide  and  se- 
cure ^  are  not  technical,  that  ther 
do  not  amount  to  a  conveyance, 
that  there  is  no  precept  nor  pro- 
curatory;  and  he  admits  that  a 
disposition  with  procuratory  and 
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t  would  be  good.  But  would 
:t  disposition  be  good  with- 
ocuratory  and  precept  t  If 
Id,  I  cannot  see  any  differ- 
etwixt  that  case  and  this/' 
iORD  SuccoTH  observed, — 
inot  see  any  solid  grounds 
itinguishing  this  case  from 
ses  of  Bogle  and  Durham. 
)irs  who  have  possessed  the 
)f  Balfunning  have  all  along 
0  characters  in  them ;  thev 
sen  heirs  of  line  under  the 
:  investitures,  and  also  heirs 
ision  under  the  contract  of 
g;c,  which  contains  a  desti- 

but  no  entail.  Archibald 
ond  made  up  his  titles  by 
:  of  dare  constat^  and  Walter 
up  his  in  the  same  way. 
r  of  these  parties  made  any 
on  in  the  destination  in  the 
^c-contract,  which,  there- 
;mained  the  regulating  in- 
re,  unless  it  was  altered,  or 
itract  cut  off,  by  prescrip- 
Ilas,  then,  the  destination 
tered  by  the  mode  in  which 
aid  and  Walter  made  up 

It  appears  to  me  perfectly 
hat  thase  two  heirs,  having 
ip  their  titles  by  precept  of 
onstatj  cannot  operate  any 
on.  Neither  a  service,  nor 
pt  of  clarey  is  a  habile  mode 
ring  the  settlements  of  an 

Neither  of  them  constitute 
nvestiture,  but  only  connect 
r  with  his  predecessor.  Nor 
30  of  any  consequence  that 

altered  the  destination  as 
lands  of  Croy.  The  only 
n  that  can  admit  of  any 
s,  whether  the  contract,  or 
stination    under    the  con- 

2 


tract,  be  cut  off  by  the  negative 
prescription  t  When  a  person 
holds  an  estate  under  two  rights, 
both  unlimited,  it  is  clear  law  that 
he  is  held  to  possess  under  both, 
although  he  may  only  have  made 
up  his  titles  under  one  of  them, 
and  the  other  is  merely  a  personal 
right,  which  may  have  remained 
latent.  This  was  settled  by  the 
cases  of  Bogle  and  Durham;  as 
also,  that  where  the  possession  is 
upon  two  such  titles,  prescription 
cannot  be  pleaded  against  one  of 
them.'' 

4.  Lord  pREsroENX  Hope 
observed, — "  I  am  of  opinion  that 
the  contract  of  marriage  is  pre- 
scribed, and,  as  my  opinion  differs 
from  that  of  the  majority  of  your 
Lordships,  I  feel  it  necessar}'  to 
explain  the  grounds  upon  which  it 
rests.  I  shall,  in  the  first  place, 
examine  the  two  decisions  in  the 
cases  of  Smith  and  Bogle,  and 
Durham,  to  see  upon  what  ground 
they  rest,  and  to  discover  whether 
the  principles  there  established  are 
such  as  will  bear  themselves  out, 
or  such  as  should  stop  here,  and 
ought  not  to  be  extended  to  cases 
not  falling  precisely  under  those  to 
which  I  have  now  alluded.  I  agree 
with  Lord  Gillies,  that  the  decision 
is  very  questionable,  in  point  of 
expediency,  both  in  this  case  and 
that  of  Durham,  where  a  latent 
deed  carries  off  the  estate  from  the 
heir  of  the  investiture. 

5.  ^^  In  the  first  place,  then,  let 
us  consider,  can  there  be  anything 
in  feudal  principle  to  support  the 
principle  laid  down  in  those  cases  t 
What  would  our  predecessors  have 
saidy  had  they  been  told  that  a  per- 
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son  who,  with  his  ancestors,  had 
been  infeft  for  500  years,  should  still 
be  held  only  to  have  been  in  appa- 
rency? and  that  although,  being 
a  superior,  all  the  dues  of  the  vas- 
sal had  been  paid  to  him,  yet, 
during  all  that  period,  the  fee  was 
not  full  ?  It  is  true,  if  you  set  aside 
the  investiture,  then  I  may  possess 
upon  apparency,  or  another  title ; 
but  how,  when  in  possession  upon 
infeftment  all  that  time,  I  am  still 
to  be  held  in  apparency,  or  how 
the  lands  can,  at  the  same  time,  be 
held  to  be  both  in  entry  and  in 
non-entry,  I  cannot  understand. 

6.  ^^  But,  in  the  next  place,  let 
us  inquire,  how  does  the  case  stand 
on  the  positive  prescription,  estab- 
lished by  the  act  1617  ?  The  posi- 
tive prescription  secures  the  lands 
to  those  who,  themselves,  with 
their  ancestors,  have  possessed 
upon  a  sasine  or  sasines  for  forty 
years ;  but,  in  Durham's  case,  the 
lands  were  so  possessed  for  eighty 
years,  and  yet  the  Court  adjudged 
them  to  one  claiming  upon  a  per- 
sonal deed.  It  is  true  you  do  not 
in  this  way  take  the  estate  from 
the  person  actually  in  possession 
upon  infeftment ;  but  I  do  not 
know  why  you  should  not ;  for  the 
moment  his  heir  under  that  same 
sasine  comes  to  possess,  you  take 
it  from  him  by  a  latent  personal 
deed.  Now,  is  this  a  principle 
you  will  extend  to  any  case  not 
coming  in  terminis  of  those  already 
decided  ?  And  is  there,  or  is  there 
not,  a  solid  distinction  between  the 
cases  of  Smith  and  Bogle,  and 
Durham,  and  the  present  ?  I  think 
there  is.  Archibald  the  first's  title 
was  not  changed  by  the  marriage- 


contract  ;  it  gave  him  no  title,  it 
was  a  burden  upon  his  title,  and  a 
heavy  one  that  he  imposed  upon 
himself,  or  which  the  friends  of  the 
lady  imposed  on  him.  Therefore, 
his  title  was  the  old  iDvestitore, 
under  the  burden  of  this  obliga- 
tion. But  obligations  of  all  kinds 
prescribe ;  the  words  ^  secure  and 
provide ''  may  be  veiy  effective 
words,  but  they  merely  constitute 
an  obligation,  which  must  be  fiabk 
to  prescription.  Lord  Gillies  made 
a  very  accurate  observation,  that 
the  case  of  Durham  gave  higher 
effect  to  a  simple  destination  than 
to  an  entail ;  and  here  yoa  will 
give  to  a  spes  sitecessumis  what  too 
deny  to  a  jus  crediti  f    * 

7.  ^^  In  Durham's  case,  and  in 
Smith  and  Bogle's,  there  was  a 
disposition,  and  a  charter  foUowiog 
upon  it,  containing  a  direct  per- 
sonal right  to  the  estate,  and  con- 
trolling the  investiture,  by  directlj 
conveying  the  lands,  independent 
of  the  act  or  obligation  of  any  per- 
son whatever.  Such  personal  right 
required  no  action  to  make  it  effi^- 
tual;  and,  therefore,  even  upon 
the  principles  laid  down  in  those 
cases,  I  think  this  case  falb  to  he 
determined  differently  from  then, 
as  the  pursuer  here  founds  upon  a 
simple  obligation,  not  pnnnied 
upon  within  forty  years  from  its 
date." 

8.  In  the  case  of  Ogilvie  e> 
Ebskine,  May  26,  1837,asiniihr 
j  udgment  was  pronounced.  Lobd 
FuLLERTON,  in  the  Note  to  his  In- 
terlocutor, observed, — "The  first 
question  is.  Whether  or  not  the 
destination  in  the  marriage-con- 
tract, founded  on  by  the  pursuer 
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^n  extinguished  or  effaced 
lapse  of  time  or  by  the  con- 
ce  of  the  rights  and  obliga- 
;reated  by  it,  in  the  same 
iual,  from  the  death  of 
s  Erskine,  the  contracting 
n  1776,  until  the  death  of 
in  1834  ?  Now,  whatever 
ty  there  may  at  one  time 
een  in  regard  to  the  point 
id  in  this  question,  the  Lord 
iry  is  bound  to  consider  it 
initively  settled  by  a  long 
f  decisions,  the  last  of  which, 
f  Zuille  V.  Morrison,  4th 
1813,  it  is  impossible  to 
uish  from  the  present  in  any 
ant  particular.  In  that 
16  lands  were  provided  and 
1  to  a  certain  series  of  heirs 
arriage-contract,  containing 

•  procuratory  nor  precept, 
clause  could  import  nothing 
han  an  obligation,  and  so 
it  appears  from  the  report 
opinions  to  have  been  con- 
by  the  majority  of  the 
But  still  it  was  held  to 

1  title  of  possession,  capable 
iging  the  case  within  the 
on  of  the  rule  established 
)revious  cases,  such  as  those 
ieshiels ;  Smith  and  Bogle 
ly,  30th  June  1752;  and 
n  V.   Durham,   24th  No- 

•  1802." 

.t  the  advising  LoBD  GlL- 
'bserved, — "1  may  r^^t 
e  decisions  founded  on  by 
suer  have  been  pronounced. 
3re  they  are,  and  we  cannot 
er  them.  I  can  see  no 
distinction  between  them 
is  case.  The  result  may 
I  fear  often  is,  that  a  latent 


and  unknown  deed,  which  has 
been  wholly  overlooked  for  one  or 
two  generations,  perhaps  even  for 
centuries,  is  called  suddenly  into 
operation  at  last,  when  the  rights 
under  the  double  title  happen  to 
split,  and  thus  the  succession  of  a 
deceased  party  is  regulated  in  a 
manner  contrary  to  his  wishes  and 
expectations.  This  is  much  to  be 
regretted;  but  in  that  particular 
class  of  cases  to  which  these  pre- 
cedents apply,  it  is  now  too  late 
for  courts  of  law  to  apply  a  re- 
medy. The  legislature  alone  can 
do  so."  Lord  Mackenzie. — 
"  The  grounds  upon  which  the  old 
decisions  were  pronounced  appear 
to  me  to  be  unsatisfactory,  if  not 
unintelligible.  But  the  rule  which 
they  have  established  is  plain 
enough;  and  In  every  case  to 
which  these  decisions  apply  as 
precedents,  the  Court  have  no 
alternative  but  to  give  effect  to 
that  rule.  The  pursuer  is,  there- 
fore, entitled  to  decree  in  terms  of 
the  libel." 

10.  LoBD  CoREHOUSE  observ- 
ed,— "  I  concur  with  Lobd  Gil- 
lies and  Lobd  Mackenzie. 
Whether  we  have  regard  to  strict 
legal  principle  or  to  expediency,  I 
think  that  the  decisions  which 
have  been  pronounced  by  our  pre- 
decessors, and  which  are  referred 
to  in  the  pleadings,  rest  on  very 
doubtiul  grounds  indeed.  But  it 
is  now  no  longer  an  open  ques- 
tion; a  series  of  judgments  has 
been  pronounced,  and  we  are 
bound  to  give  effect  to  them,  if 
they  are  really  precedents  in  the 
present  case.  I  have  been  unable 
to  draw  any  sound  distinction  be- 
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tween  those  cases  and  the  present.  latent  and  antiquated  rights ;  but 

I  may  regret  the  effect  which  these  it  is  the  Legislature  alone  which 

decisions  have  produced  on   the  can    supply   a  remedy.**     Lord 

law  of  Scotland,  by  keeping  alive  President  Hope  concurred. 


Where  a  party  has  right  to  Lands  under  the  last  Investiture^  and  has 
also  right  under  a  Personal  Title,  the  Persotud  Title  is  eTtinguished 
by  the  party  neglecting  it  and  completing  a  Title  under  the  Investi- 
ture, and  thereafter  executing  a  new  conveyance  of  the  Lands, 

I.— EDGAR  V.  MAXWELL. 

July  6, 1736.  The  invostiture  of  the  lands  of  Elshieshiells  was  in  favour  of 
Naebativi.  heirs-male.  In  1684  the  then  proprietor,  John  Johnston,  in  his 
son  Alexander's  contract  of  marriage,  by  procuratory  of  resig- 
nation, conveyed  the  said  lands  to  his  son  Alexander ;  whom 
failing,  to  the  heirs-maJe  of  the  marriage  ;  whom  failing,  to  the 
heirs-male  of  any  subsequent  marriage ;  whom  failing,  to  the 
eldest  heir-female  of  the  contemplated  marriage  without  division. 
On  his  father's  death,  Alexander,  neglecting  the  contract  of 
marriage,  was  served  heir  in  special  to  his  father  under  the  old 
investiture,  and  was  infefl.  There  were  no  sons  of  the  first 
marriage,  but  two  daughters,  the  eldest  of  whom  was  the  mother 
of  the  pursuer.  On  his  first  wife's  death,  Alexander  entered 
into  a  second  marriage,  and  of  this  marriage  there  were  two 
sons,  Gavin  and  Alexander.  Gavin,  the  eldest  son,  made  up 
his  title  to  the  estate  by  a  service  as  heir-male  in  special  to  his 
father,  and  he  was  also  served  heir-male  in  general  to  his  fiather. 
Gavin  having  died  without  issue,  Alexander  his  brother  vas 
served  heir  in  special  to  him.  Alexander  also  died  without 
issue,  but  left  a  settlement  in  favour  of  James  Maxwell  the 
defender,  his  brother  uterine.  Theodore  Edgar,  the  eldest  son 
of  the  eldest  daughter  of  the  first  marriage,  obtained  himself 
served  heir  of  provision  in  general  to  Alexander  his  grandfather 
by  the  mother's  side,  by  the  foresaid  contract  of  marriage,  in 
order  to  take  up  the  unexecuted  procuratory  contained  in  it 
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tfaxwell  having  opposed  the  service,  the  brieve  was  ad-      Edoab 
from  the  Magistrates  of  Dumfries  to  the  Macers.  Maxwbll. 

1736. 

DED  FOR  Edgar. — The  fee  of  the  personal  right  to  the  arouiient  vok 

Edoab 

•  disposition  contained  in  the  contract  of  marriage,  was 
ftiUy  taken  up  by  any  body  since  the  death  of  Alex- 
1),  but  still  remains  in  hcereditate  jacente  of  him.  Edgar 
beir  of  provision  to  that  personal  fee,  and  it  is  to  that 

now  seeks  to  be  served.     The  fee  constituted  by  the 

investiture  is  a  quite  different  estate  and  fee  from  that 
state  and  fee  created  by  the  contract  of  marriage.  The 
ates  go  by  different  conveyances,  and  are  in  every  con- 
on  different  estates.  If  the  heir-male  of  the  second 
je,  who  served  under  the  investiture  without  serving  heir 
ision  under  the  contract,  had  died  without  making  any 

favour  of  any  one,  the  estate  would  not  have  descended 
aeir-male  of  the  investiture,  but  would  have  descended 
ir  as  heir-female  of  the  first  marriage.  This  of  itself 
ihat  the  succession  as  heir-male  general  by  the  old  inves- 
and  the  succession  as  heir  of  provision  by  the  contract, 
te  different  estates,  and  that  the  succession  by  the  con- 
\  the  preferable  one,  because  it  falls  to  be  implemented 
ide  good  to  the  exclusion  of  the  heir-male, 
[nan  can  alter  the  destination  of  a  fee  but  he  who  is  in 
e,  or  who  hath  a  personal  faculty  affecting  it,  giving  him 
jr  to  alter  that  fee.     If  therefore  the  last  heir-male  of  the 

marriage  had  not  the  personal  fee  created  by  the  contract 

in  him,  he  could  not  alter  the  succession  under  it.  The 
!  of  Gavin  as  heir-male  in  special  to  his  father  gave  him 
it  to  the  substitution  contained  in  the  contract,  although 
pened  to  him  designativd  as  heir-male  of  the  second  mar- 
ipon  the  failure  of  heirs-male  of  the  first.  In  order  to 
sh  in  him  the  right  under  the  contract,  he  must  necessarily 
een  served  heir  of  provision  in  general  under  the  contract, 
)t  having  done  so,  the  right  by  the  contract  remained 
editcUe  jacente  of  his  father,  and  may  now  be  taken  up  by 

the  nearest  heir  to  it.  All  that  Gavin  had  to  prove  to 
quest  was  that  he  was  heir-male  in  general,  and  that  he 

have  been  without  being  heir-male  of  the  second  mar- 
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edoab  riage.  He  might  have  been  heir-male  of  a  marriage  prior  to 
biaxwxll.    that  in  relation  to  which  the  contract  was  executed.    In  that 

TTseT  ^^^  he  would  have  been  heir-male  in  general  to  his  fsither,  but 
not  an  heir-male  of  the  marriage  under  the  contract.  His  se^ 
vice,  therefore,  does  not  of  itself  prove  that  he  was  heir  of  pro- 
vision. 

arqumbnt  pok  Pleaded  for  Maxwell. — If  Alexander  (2)  had  had  no  title 
to  the  estate  but  by  virtue  of  the  contract  of  marriage,  and  had 
not  made  up  a  title  to  it  by  service,  then  if  he  died  in  a  state 
of  apparency  after  executing  a  deed  of  settlement,  his  deed 
would  have  had  no  effect.  But  as  he  had  a  complete  feudal 
right  in  him  as  heir  served  upon  the  investitures  of  the  estate, 
that  title  of  its  own  nature  gave  him  the  free  disposal  of  the 
estate,  seeing  that  he  was  not  disabled  by  the  contract  from 
exercising  the  right  of  property  that  was  in  him.  It  was  un- 
necessary to  make  up  a  title  to  the  contract  of  marriage,  because 
when  taken  up  he  was  just  in  the  same  state  in  which  he  yna 
as  heir  of  the  investiture.  If  as  heir  of  the  investiture  he  had 
made  no  alteration,  the  contract  might  have  been  taken  up  as 
regulating  the  succession  by  way  of  destination,  but  haviug 
made  a  new  settlement  of  the  estate,  it  signified  nothing  that 
another  collateral  title  was  not  made  up,  Alexander  (2)  having 
one  that  was  complete  in  his  person.  But  the  right  under  the 
contract  was  really  vested  in  Alexander  (2),  who  executed  the 
settlement  of  the  estate  in  favour  of  Maxwell.  Gavin,  the  eldest 
son  of  the  second  marriage,  was  served  heir-male  both  in  ge- 
neral and  in  special  to  his  father  Alexander  (1),  and  as  the 
substitution  under  the  contract  stood  in  &vour  of  the  heirs-male 
of  Alexander's  (1)  body,  Gavin's  service  as  legitimus  etpropin- 
quior  hceres  masculus  patri  gave  him  a  title  to  every  provision 
conceived  in  favour  of  his  father's  nearest  heir-male.  Nay, 
even  although  Gavin  had  had  no  general  service,  yet  the  special 
service  to  his  father  as  nearest  heir-male,  for  so  the  investiture 
stood,  to  his  father,  imported  a  general  service,  and  therebj 
established  in  his  person  the  procuratory  contained  in  the  con- 
tract. As  the  procuratory  was  thus  established  in  the  person 
of  Gavin,  upon  his  death,  Alexander  (2)  being  served  heir-male 
to  him,  the  transmission  of  the  procuratory  to  Alexander  (2) 
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^as  complete.  A  service  as  heir-male  in  general  carries  every 
>rovision  upon  which  no  infeftment  has  followed,  which  is  con- 
jeived  in  favour  of  the  heir-male,  and  that  whether  it  be  by  a 
general  service  or  by  a  special  service,  which  imports  and  im- 
plies a  general  one  ;  and  it  is  not  more  necessary  that  the  retour 
ihould  bear  that  the  party  serving  is  heir  of  provision,  or  heir- 
nale  by  such  a  particular  deed,  than  in  the  case  of  an  heir  of 
ine.  No  service  upon  the  contract  of  marriage  can  now  proceed 
n  favour  of  the  heir-female  of  the  marriage,  as  the  substitution 
inder  the  contract  has  been  evacuated  by  a  lawful  deed  under 
ihe  hand  of  a  party  entitled  to  make  such  alteration. 


Edoab 

V, 

Maxwux. 


1736. 


Upon  the  report  of  the  Lords'  Ai^^essors,  the  Court  Found,  juDOMKn?. 
*  That  the  son  of  the  second  marriage  could  gratuitously  alter  ^  ^  ' 
the  destination  in  the  contract  of  marriage,  and  repelled  the 
Dbjection  that  the  right  of  the  contract  of  marriage  was  not 
BstablLshed  in  the  person  of  Alexander  Johnston,  in  respect  of 
the  answer  that  the  real  right  of  the  estate  was  established  in 
Alexander's  person." 

Edgar  having  reclaimed,  the  Court  "  Adhered,  and  remitted  July  29,  i78e. 
to  Lord  Elchies,  Ordinary,  to  hear  parties  on  the  point  with 
relation  to  the  lands  in  which  Gavin  and  Alexander  Johnston 
were  not  infeft.'' 

Edgar  having  appealed  to  the  House  of  Lords,  Lord  Chan-  Judomeht. 
cellor  Hardwick  presiding,  "  It  was  Ordered  and  Adjudged  that  MaySi,  1742. ' 
the  Appeal  be  dismissed,  and  the  Interlocutor  therein  com- 
plained of  be  Affirmed.'' 


1.  In  reference  to  the  case  of 
Edgab  v.  Maxwell^  Lord  El- 
chies, in  his  Decisions,  observes, 
— ^^  In  this  case  the  Lords  found 
that  the  eldest  son  of  the  second 
marriage,  having  been   infeft  as 


heir  of  investiture  to  his  father  in 
certain  lands,  might  gratuitously 
dispose  of  those  lands  contrary  to 
the  destination  of  succession  in 
his  father's  contract  of  marriage, 
without  serving  heir  to  that  con- 
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tract.  Yet  not  of  lands  to  which 
his  father  had  no  other  right  than 
the  personal  disposition  to  him  by 
his  own  father  in  the  contract  of 
marriage ;  and  found,  that  the  said 
son,  by  serving  heir-male  general 
to  his  father,  did  not  make  up  a 
title  to  that  contract,  because 
though  in  fact  he  was  heir  of  the 
contract  also,  yet  that  service  did 
not  prove  it,  since  he  might  have 
been  of  a  former  marriage  even 
prior  to  that  contract :  and  there- 
fore found  that  Edgar  might  serve 
heir  of  provision  to  make  a  title  to 
the  procuratory  in  that  contract." 
— Elchies*  Decisions^  voce  Service 
and  Confirmation. 

2.  Lord  Eilkerran  in  his 
Decisions  observes, — "  Where  one 
has  it  in  his  power  to  make  up  his 
right  to  an  estate  by  either  of  two 
titles,  e.g.<,  upon  the  destination  in 
his  contract  of  marriage,  or  upon 
the  ancient  investiture  of  the  es- 
tate, and  is  under  no  restraint 
which  of  the  two  he  shall  choose  ; 
if  he  choose  to  make  up  his  titles 
on  the  one,  e.g.^  upon  the  ancient 
investitures  of  the  estate,  and  con- 
veys away  the  estate,  as  in  this 
case,  no  subsequent  heir  can  take 
up  the  estate  upon  the  provision 
in  the  contract  of  marriage,  and 
thereupon  quarrel  that  convey- 
ance."— KilkerrariLS  Decisions^  p. 
148. 

3.  The  case  of  Hay  v.  Hay 
was  regarded  by  Lord  Kilkerran 
as  differing  materially  from  that 
of  Edgar  v.  Maxwell.  It  may, 
however,  be  difficult  to  discover 
any  essential  difference  between 
the  circumstances  of  the  two  cases. 
In  the   case  of  Hay  v.  Hay,  Sir 


James  made  up  no  title  to  the  per- 
sonal right  which  was  vested  in 
his  son.     But  neither  in  the  caie 
of  Edgar  v.  Maxwell  did  Alexan- 
der Johnston,  who  executed  the 
conveyance   challenged,    nor  his 
elder  brother  Gavin,  make  up  any 
title  to  the  personal  right  which 
was  vested  in  their   father  under 
his  contract  of  marriage  with  his 
first    wife.       The    circumstance, 
therefore,  that  Sir  James  Hay  did 
not  make  up  a  title  to  the  personal 
right  which  was  in  his  son,  affords 
no  ground  for  applpng  a  different 
principle  in  that  case   irom  that 
which  was  applied  in  the  case  of 
Edgar  v.  Maxwell,  as  in  that  par- 
ticular the   two  cases   were  the 
same.     The  only   difference  be- 
tween the  two  cases  was,  that  Sir 
James  was  himself  the  granter  of 
the  personal  right,   to  which  he 
afterwards    succeeded    in    conse- 
quence of  his  son  having  prede- 
ceased him,  and  that  on  his  suc- 
ceeding to  his  son  he  made  up  no 
title  whatever  to  the  lands,   hi 
the  case  of  Edgar,  the  personal 
right  was  granted  by  the  grand- 
father   of   Alexander    Johnston, 
whose  deed  was  challenged.  Gavin, 
the  eldest  grandson,  was  served 
heir  in  special  to  his  father,  who 
had  been  served  heir  in  special  to 
his  own  father,  the  granter  of  the 
personal   right.      Alexander,  the 
second  grandson,  was  also  served 
heir  in    special   to    his   brother. 
Alexander,    therefore,   as    repre- 
senting his  grandfather,  was  the 
debtor  in  the  obligation  contabed 
in  his  father's  contract  of  marriaji^ 
with  his   first  wife.     But  if  the 
circumstance    of   his  also   being 
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in  that  obligation  as  being 
provision  under  that  con- 
)viated  the  necessity  of  his 

up  a  title  under  the  con- 
le  same  rule  was  applicable 
ase  of  Sir  James  Hay,  for 
the  fiar  in  the  lands  under 

investiture,  and  by  his 
Dn  to  I)  is  son  he  was  like- 
editor  in  the  right  in  his 
)ntract  of  marriage.  It 
erefore  be  thought  that 
ists  no  essential  difference 

the  two  cases,  and  that 
frlocutor  first  pronounced 
I!ourt  was  the  sound  one. 
yainst  this  view,  however, 
;  material  circumstance 
,  wliich  is,  that  Lord 
LRAN,  who  assisted  in  the 

of  both  cases,  was  of  a 
;  opinion.     In  the  case  of 

;    V.    BUCHANNAN,    LORD 

WBANK  states  that  the  rea- 
Lord  Kilkerran  regarded 
of  Hay  as  differing  from 
idgar  was,  that  Alexander, 
3r  of  Alexander  whose  deed 
llenged,  was  the  disponee 
ight  under  the  contract  of 
e,  and  that  having  made 
itle  under  the  feudal  inves- 
and  the  right  under  the 
.  having  also  been  vested 
irson  in  respect  of  his  being 
5  under  the  contract,  he 
held  to  have  repudiated 
arged  the  right  under  it. 
eory,  however,  is  incon- 
vith  the  judgment  of  the 
5  given  by  Lord  Kilkerran 
The  ratio  of  the  judg- 
uplies  that  the  personal 
ider  the  contract  of  mar- 
is not  vested  in  Alexander 


secondy  and  that  the  necessity  of 
it  being  vested  in  him  was  obviat- 
ed by  the  circumstance  that  the 
real  right  was  established  in  his 
person  under  the  feudal  investiture. 
The  rubric,  too,  given  by  Lord 
Kilkerran  is  inconsistent  with  the 
view  taken  of  his  opinion  by  Lord 
Meadowbank.  The  rubric  is,  "  A 
right  may  be  completed  upon  any 
one  of  two  titles  competent."  If, 
however,  anything  were  held  to 
turn  on  the  circumstance  of  A  lex- 
ander  the  father  having  had  both 
the  real  and  the  personal  right  es- 
tablished in  his  person,  that  cir- 
cumstance must  have  been  held 
important  for  the  purpose  of  in- 
structing that  the  personal  title 
became  absorbed  or  extinguished 
in  the  person  of  Alexander  the 
father.  This,  however,  would  be 
the  direct  contrary  of  the  principle 
supposed  to  have  been  established 
by  the  case  of  Edgar.  If  the  per- 
sonal right  was  absorbed  or  extin- 
guished in  the  person  of  Alexander 
the  father,  there  would  have  re- 
mained one  title  only  which  his 
sons  would  have  required  to  have 
had  vested  in  them.  The  judg- 
ment of  the  Court,  however,  im- 
plies that  two  titles  existed,  and 
that  the  parties  in  right  of  both 
might  have  vested  themselves  with 
either,  and  that  having  vested 
themselves  with  the  real  right,  a 
deed  flowing  from  them,  altering 
the  destination  in  the  personal  title, 
was  effectual. 

5.  The  view  of  Lord  Kilkeb^ 
ran's  opinion  which  Lord  Mea- 
dowbank took  in  the  case  of 
Harvie  v.  Buchannan  is  also 
negatived  by  the  following  manu- 
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script  note  of  Lord  Kilkerran  on 
the  Session  Papers  in  the  case  of 
Edgar.  On  these  Papers  he  has 
written, — "  None  of  the  heirs  are 
creditors  to  one  another,  which  is 
the  solid  ground  on  which  the 
Lords  determined  the  first  point 
against  Theodore  Edgar.  And  as 
to  the  second  point,  they  deter- 
mined against  him  also,  not  upon 
the  ground  as  if  the  special  ser- 
vice had  vested  the  provisional 
succession,  but  upon  this  other 
ground,  that  where  an  heir  has 
two  ways  of  making  up  his  titles, 
and  is  under  no  restraint  what- 
ever way  he  chose,  if  he  chose  one 


and  thereafter  alienate,  it  is  effec- 
tual."—ilfS.  Notesj  Kilkerran't 
Session  Papers.  However  difiBcnh, 
therefore,  it  may  be  to  reconcile 
the  case  of  Hay  with  that  of 
Edgar,  it  is  important  to  bear  in 
mind  both  that  the  lawyers  for 
Lord  Charles  Hay  never  attempt- 
ed to  impugn  the  soundness  of  the 
judgment  in  the  case  of  Ed^i 
and  also  that  Lord  Kilkerran,  who 
was  a  party  to  that  judgment,  con- 
sidered the  first  interlocutor  of  the 
Court  in  the  case  of  Hay  to  hafe 
been  erroneous,  and  to  have  been 
properly  altered  by  the  subeeqnent 
judgment.     See  supray  p.  575. 


IL— HARVIE  V.  CRAIG  BUCHANNAN. 


Narratiyk. 


Dec.  12, 1811.  Colin  Buchannan,  in  a  postnuptial  contract  of  marriage,  in 
1775,  disponed  the  lands  of  Mackeanston  to  his  eldest  son 
Kobert,  and  his  heirs  and  successors.  The  deed  contained  no 
procuratory  or  precept.  Robert,  the  disponee,  survived  his 
father  a  few  years,  and  died  in  pupillarity  without  having  made 
up  titles.  He  was  succeeded  by  his  brother  George,  who  in 
1 785  was  served  nearest  and  lawful  heir  in  general  to  his  lather, 
and  in  1786  was  also  served  nearest  and  lawful  heir  in  special  to 
his  father,  as  the  party  last  infefl  in  the  said  lands.  A  disposition 
was  afterwards  executed  by  George,  in  favour  of  his  cousin- 
german,  the  defender.  After  the  death  of  George,  the  defender, 
in  1806,  completed  his  titles  on  the  disposition  in  his  favour. 

In  1808  the  pursuer,  who  was  the  eldest  son  of  a  sister  of 
Colin  Buchannan,  obtained  himself  seized,  as  heir  of  line  and 
provision,  to  his  cousin  Robert  Buchannan,  the  eldest  son  of 
Colin,  and  upon  that  title  brought  a  reduction  of  the  defended 
title.  The  ground  of  reduction  was,  that  the  defender's  author, 
George  Buchannan,  not  having  served  himself  heir  of  provision 
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his  brother  Robert,  had  not  connected  himself  with  the  right      Habvm 
nveyed  to  Robert  by  the  postnuptial  contract  of  marriage  ^  Caiio 
ecuted  by  his  father,  and  that  therefore  he  was  not  vested  in 
e  fee  of  the  lands,  and,  consequently,  could  not  dispone  them 
&vour  of  the  defender. 


9, 

BUOHAIIXAX. 
1811. 


Pleaded  POR  THE  P(JR8Ubr. — Everyman  who  is  unfettered  ^^^^' ^* 
his  title  may  regulate  the  destination  of  his  property  as  he 
sases,  and  such  destination  must  be  regarded  as  the  standing 
le  of  succession,  until  it  is  altered  by  a  person  vested  with  a 
mpetent  right  and  title  to  make  the  alteration.  The  heir  of 
e  of  the  granter  may  make  up  titles  in  that  character,  but 
3  doing  so  will  have  no  effect  in  sopiting  his  ancestor's  special 
stination,  so  as  to  enable  him  to  convey  away  the  lands,  to 
B  prejudice  of  the  heirs  favoured  by  that  destination.  It  may 
ppen  that  the  heir  of  line  would  have  right  to  dispone  of  the 
tate,  as  heir  under  the  special  destination,  as  well  as  heir  of 
e.  But  in  order  to  enable  him  to  do  so,  it  is  incumbent  upon 
n  to  make  up  titles  under  the  special  destination.  Where  he 
gleets  the  destination,  and  alienates  the  estate,  in  virtue  of 
J  character  as  heir  of  line,  he  can  only  convey  what  he  takes 
that  character,  and  he  leaves  the  deed  of  provision  entire, 
lich  in  its  nature  is  a  burden  or  right  of  credit  against  the 
ir  of  line.  There  is  no  such  principle  recognised  in  the  law 
Scotland  as  that  of  consolidating  different  titles  by  the  com- 
3tion  merely  of  one  title.  A  service  of  a  party  as  heir  of  line, 
d  taking  infeftment  thereon,  does  not  render  it  the  less  neces- 
ry  for  the  party  doing  so  to  connect  himself  also  with  any 
rsonal  right  or  deed  of  provision  which  his  ancestor  may  have 
ecuted  relative  to  the  procuratory.  In  the  case  of  Elshie- 
lells  Alexander  (1),  being  disponee  in  his  father's  contract  of 
irriage,  and  having  also  made  up  titles,  and  been  infeffc  as 
ir-male  of  his  father,  this  was  held  to  be  a  discharge  of  the 
atract  of  marriage,  which  it  was  competent  for  him  to  grant, 
having  the  full  personal  right  of  the  contract  in  him.  The 
kim  of  the  pursuer  is  also  clearly  supported  by  the  decision 
the  noted  case  of  Hay  v.  Hay. 

Pleaded  pok  the  Defender. — A  party,  upon  succeeding  to  p^^^*^* 
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Habyh  an  estate,  may  be  possessed  of  various  rights  to  it*  At  the  saine 
Craiq  time  that  he  is  the  heir  of  investiture,  he  may  be  heir  of  a 
[TOHAnwAH.  contract  of  marriage,  or  other  personal  rights.  Such  personal 
1811.  rights  are  often  latent  and  unknown,  even  to  the  proprietor  of 
the  estate.  The  party  succeeding  to  the  estate  may  complete 
his  title  on  any  one  of  his  rights,  and  by  doing  so  he  may  dis- 
pone of  the  estate,  either  onerously  or  gratuitously.  It  is  not 
necessary  that  he  should  complete  his  title  upon  every  right 
competent  to  him.  If  this  were  necessary  his  intentions  would 
often  be  defeated,  because  a  latent  contract  of  marriage,  or  other 
personal  deed,  which  had  remained  unheard  of  for  many  years, 
might  at  last  be  produced  at  his  death,  and  so  defeat  the  settle- 
ment which  he  had  made,  although  he  had  made  up  most  regu- 
lar titles  to  the  estate.  If  the  disponee,  under  a  destination  in 
favour  of  heirs-male,  who  is  also  heir  of  line,  makes  up  his  title 
as  heir  of  the  investiture,  neglecting  the  destination,  and  does 
not  alter  the  destination,  the  estate  will  descend  to  the  har 
called  by  the  destination,  in  preference  to  the  heir  of  the  in- 
vestiture, becaiise,  if  the  special  destination  remains  unaltered, 
it  is  a  subsisting  settlement,  and  is  considered  in  the  same 
light  as  if  it  had  been  adopted  by  the  disponee  under  it  For 
the  same  reason  the  effect  of  the  destination  would  remain  for 
a  thousand  years  undiminished.  Each  successive  heir  of  the 
investiture,  by  allowing  the  destination  to  remain  unaltered, 
would  thereby  be  held  to  have  adopted  it  as  his  own  settlement, 
it  being  in  the  power  of  each  heir  of  the  investiture  to  alter  it  if 
he  pleased.  If,  again,  the  heir  of  the  investiture  executed  a  new 
settlement,  such  a  new  deed  would  effectually  recall  the  special 
destination,  although  he  had  not  been  served  heir  under  it  For 
all  the  different  personal  rights,  in  favour  of  the  heir  of  inTOSti- 
ture,  are  consolidated  with  his  right  under  the  investiture,  and 
absorbed  by  it,  when  he  completes  his  titles  by  infeftment,  and 
no  separate  services  are  necessary  ta  carry  such  personal  righta 
Where  one  is  vested  in  the  feudal  right  of  lands,  he  may  sell 
even  although  he  has  already  conveyed  them  by  a  personal 
deed,  or  is  under  an  obligation  to  convey.  He  has  the  power 
to  convey,  although  he  has  not  the  right  to  do  so,  because  be 
thereby  defeats  his  own  obligation.  But  where  the  feudal  right 
is  burdened  with  personal  rights  belonging  to,  or  obligations  in 
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vour  of,  the  proprietor  himself,  he  has  both  the  power  and  the 
yht,  not  only  to  sell  to  onerous  purchasei's,  but  also  to  convey 
-atuitously. 

The  principles  now  submitted  are  cleariy  supported  by  the 
se  of  Elshieshiells.  In  the  subsequent  case  of  Hay  v.  Lord 
harles  Hay,  the  authority  of  the  decision  in  the  case  of  Elshie- 
dells  was  never  called  in  question.  Nor  can  the  decision  in 
le  case  of  Hay,  that  a  general  service  by  Sir  James  Hay,  as 
sir  to  his  son  John,  was  necessary  for  vesting  in  him  the  right 

•  the  land  of  Bara,  be  considered  as  an  authority.  That  deci- 
on  was  pronounced  by  the  narrowest  possible  majority,  and 
ord  Charles  Hay  had  no  occasion  to  take  an  appeal  against  it, 
\  the  latter  part  of  the  judgment,  which  sustained  Sir  James' 
irvice  as  heir  of  tailzie  and  provision  to  his  son,  was  sufficient 
r  his  purpose,  as  he  thereby  obtained  right  to  the  estate.  The 
idgment  in  the  case  of  Cathcart  v.  Cassillis,  proceeded  upon 
le  same  principles  which  were  adopted  in  the  case  of  Elshie- 
liells,  and  in  direct  opposition  to  the  decision  in  Lord  Charles 
ay's  case. 

Lord  Newton,  Ordinary,  "  Found  that,  as  by  the  contract  of  interlocutor  of 
larriage  1775,  executed  between  Colin  Buchannan  of  Mackean-  d^  12,  isoST* 
»n,  who  was  in  the  feudal  right  of  the  said  lands  of.Mackean- 
;on,  and  Catharine  Dalzell,  his  spouse,  he  disponed  these  lands 

*  Mackeanston  to  Robert  Buchannan,  the  eldest  son  of  the 
larriage,  his  heirs  and  assignees,  the  service  of  George,  the 
»cond  son  of  that  marriage,  as  heir  to  Colin  Buchannan,  the 
,ther  of  Robert  Buchannan,  the  eldest  son,  was  inept  and  in- 
fectual  to  carry  the  right  to  that  estate  to  George  Buchannan, 
le  second  son,  or  to  vest  the  same  feudally  in  his  person,  so 
I  to  enable  him  to  convey  the  same  gratuitously  to  any  third 
^rty  :  Finds,  that  the  service  of  George  Buchannan,  as  nearest 
3ir  to  his  father,  is  reducible  at  the  instance  of  Robert  Harvie, 
I  so  far  as  respects  the  lands  of  Mackeanston,  as  is  likewise 
16  conveyance  of  these  lands  by  George  Buchannan  to  Mr. 
eorge  Craig  Buchannan,  as  flowing  a  nan  habente  potestateni ; 
lerefore,  reduces  these  writings,  and  decerns  and  declares 
KJordingly/' 


The  defender  having  reclaimed,  the  Court  altered  the  Lord  Judgboht. 

^  Dec.  12, 1811. 
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Haevii      Ordinary's  interlocutor,  "  Sustained  the  defences  proponed  for 
Craig       the  petitioner,  and  assoilzied  him  from  the  whole  conclusions  ol 
BuoHAMHAj.   ^j^^  action  against  him." 

1811. 

opmioiis.         Lord  Mb adowbank  observed, — ^^  This  case  is  in  apicibusjurii. 

LoM  M^ow-  It;  differs  from  the  case  of  Elshieshiells  in  this  feature,  that 

Paperaf^^^^^  Georgo  Buchannan,  who  made  up  his  title  under  the  old  inres- 

titure,  had  no  Tested  interest,  quoad  the  land  estate,  in  the 

postnuptial  contract  of  marriage,  which  contained  the  persomd 

right  founded  on  by  the  claimant. 

"  The  facts  in  this  case  are  of  the  very  simplest  nature. 
CoUn  Buchannan  had  contracted  the  disease  of  which  he  af^ 
wards  died.  He  wished  to  arrange  his  affairs  in  what  he  con- 
ceived to  be  a  proper  manner ;  and  he  entered  into  a  post- 
nuptial contract  of  marriage,  in  which  he  disponed  a  small 
estate  to  his  eldest  son,  under  the  burden  of  a  moderate  annuitj 
to  his  wife,  and  £400  to  the  second  son  ;  and  the  conveyance 
was  not  to  the  eldest,  whom  failing,  to  the  second,  but  to  the 
eldest,  his  heirs  and  successors.  Robert  Buchannan,  the  eldest 
son,  died  in  infancy  ;  and  George,  the  second,  was  his  heir  and 
successor.  But  George  never  made  up  any  title  under  that 
destination,  but  expede  a  service,  which  was  followed  by  infeft- 
ment  under  the  investiture  of  the  &ther  as  his  heir. 

"  In  this  situation,  without  any  title  in  his  person,  no  vested 
title,  but  a  capacity  to  obtain  a  vested  title  in  terms  of  the  con- 
tract, George  expede  his  service  in  the  heritable  estate ;  and 
having  done  so,  he,  without  ever  making  up  a  personal  title  to 
the  destination,  conveyed  gratuitously  that  heritable  infeftment 
to  Mr.  Craig  Buchannan,  and  he  obtained  possession  and  expede 
an  infeftment. 

"  Whereas  Alexander  Johnston,  the  first,  in  the  case  of  Elshie- 
shiells, was  the  donee  and  disponee  under  the  marriage-contract, 
and  entitled  directly  to  execute  the  procuratory  of  resignatioii 
therein,  although  he  preferred  taking  up  the  estate  as  heir-male 
to  his  father.  It  may  be  said,  therefore,  that  Alexander  John- 
ston had  a  right  to  discharge  the  contract  as  to  the  interests  in 
question,  and  that  therefore  his  feudal  title  was  valid  and  un- 
challengeable, and  sufficient  of  course  to  enable  hitn  or  his  heirs 
to  dispose  of  the  property  at  pleasure  ;  whereas  George  Buch- 
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nan,  having  no  vested  interest  in  this  personal  right  beyond      HAavii 
laked  right  of  apparency  to  his  brother  Robert,  the  disponee      craio 
the  contract,  possessed  no  power  to  discharge,  assign,  or  ex-     ^°°^"^ 
iguish  it;  and  that  therefore  his  feudal  title  under* the  old       ^^^^' 
7estitures  could  not  afford  him  a  sufficient  title  to  convey  to 
e  petitioner  in  prejudice  of  the  heirs  of  the  destination  in  the 
3,rriage-contract. 

"  But  I  have  certainly  been  taught  by  very  great  authorities, 
mean  the  dicta  of  the  Bench,  and  the  opinions  of  the  most 
spectable  lawyers  of  the  last  generation,  that  where  a  person 
A  a  perfectly  formal  feudal  title  to  an  estate,  and  has  likewise 
substantial  interest  in  a  separate  personal  right,  he  is  in  a 
pacity  to  alienate  the  estate  gratuitously,  both  rights  being 
dimited,  although  he  has  not  made  up  his  titles  to  the  personal 
jht.  At  the  same  time,  it  is  extremely  difficult  to  assign  any 
•ecise  legal  principle  for  this  doctrine,  or  to  extricate  it  dis- 
actly  and  clearly  from  the  conflicting  consequences  that  may 
em  to  flow  from  it.  But  it  is  a  rule  plainly  recommended  by 
any  advantages  in  point  of  expediency  ;  and  as  it  verges  upon 
jry  fundamental  principles,  it  certainly  becomes  us  to  be  very 
ire  that  we  understand  it  thoroughly,  when  we  come  to  apply 
,  and  to  be  certain  that  we  do  not  extend  it  rashly  or  impro- 
?rly,  or  reject  it  or  narrow  it  unadvisedly. 

"  This  case,  therefore,  appeared  to  call  for  very  particular 
;tention  indeed ;  and  I  see  with  much  satisfaction  that  con- 
derable  attention  has  been  paid  to  state  to  your  Lordships  the 
ithorities  regarding  it  in  the  petition  for  Mr.  Craig  Buchannan. 
ut  the  importance  and  the  weight  of  the  doctrine  does  not 
jem  to  have  obtained  a  corresponding  attention  in  the  answers, 
hich  certainly  is  not  a  failing  that  can  usually  be  ascribed  to 
le  learned  counsel  who  draws  them.  But  as  this  is  certainly 
le  fact,  and  as  the  case  is  manifestly  of  the  very  first  import- 
nce,  I  have  felt  it  my  duty  to  travel  beyond  the  papers  that 
ave  been  put  into  your  Lordships'  hands,  in  the  hopes  of  form- 
ig  a  clear  and  decided  opinion  upon  a  question  so  very  material 
I  the  theory  of  our  feudal  rights. 

"  In  this  research  I  have  been  favoured  with  the  papers  of 
wo  very  eminent  judges  that  tried  the  case  of  John  Hay, 
laimant  of  the  estate  of  Bara,  against  Lord  Charles  Hay,  in  the 
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HAEvra      year  1758,  Lord  President  Craigie  and  Lord  Kilkerran.    In 
Cbaio       that  case  the  decision  as  to  the  succession  of  Elshieshiells  was 
ucHANNAK.   i^j-Qug^^  forward  in  the  same  manner  as  it  is  now,  as  an  author- 
181L       ity  by  which  the  Court  were  to  be  guided  in  deciding  the 
cause  ;  and  I  find  these  great  judges  adopted  opposite  theories 
with  regard  to  Elshieshiells,  as  rendering  it  applicable  or  othe^ 
wise  to  the  case  of  Bara ;  and  it  happens  now  that  the  very 
same  theories  must  determine  the  decision  in  the  present  case 
one  way  or  other.     For  if  Lord  Kilkerran  is  right  with  regard 
to  the  import  of  the  decision  in  the  case  of  Elshieshiells,  the 
claim  of  Mr.  Harvie  is  good  ;  and  if  President  Craigie's  theory 
is  right,  the  petition  of  Mr.  Craig  Buchannan  is  well  founded 
As  far  as  I  have  been  able  to  discover,  the  case  of  Elshie^ielb 
has  been  bowed  to  by  all  lawyers,  without  exception,  as  well 
founded.     But  what  I  have  said  must  satisfy  your  Lordships 
that  it  has  been  understood  differently,  and  that  I  apprehend 
that  according  to  our  opinion  upon  that  difference,  it  will  be 
our  duty  to  decide  the  present  cause.     On  this  account,  mj 
Lords,  though  I  trespass]  somewhat  on  your  time,  I  shall  take 
the  liberty  to  state  the  case  of  Elshieshiells  very  particularlj ; 
and  I  shall  Mso  state  that  of  Bara,  explaining  the  grounds  of 
the  different  theories  there  given,  and  specifying  the  grounds 
on  which,  I  am  humbly  of  opinion,  on  the  whole,  that  the  theory 
of  President  Craigie  is  the  sound  one,  and  of  course  makes  the 
decision  of  Elshieshiells  a  decisive  authority  in  favour  of  the 
petitioner. 

"  The  case  of  Elshieshiells  was  this : — John  Johnston  in 
1684  disponed  to  his  son  Alexander,  on  his  (the  son's)  contract 
of  marriage  with  Marion  Grierson,  his  estates  of  Esbie  and 
Elshieshiells,  and  failing  him,  to  the  heirs-male  of  the  marriage ; 
whom  failing,  to  the  heirs-male  of  any  other  marriage ;  whom 
also  failing,  to  the  eldest  heir-female  of  the  marriage  in  con- 
templation. John  died  in  1686  ;  and  Alexander,  Delecting 
his  contract  of  marriage,  though  containing  a  procuratory  of 
resignation,  expeded  a  special  service  to  his  father  as  heir-male, 
the  standing  investiture  having  been  to  heirs-male,  and  took 
infeftment  on  a  precept  from  the  Chancery. 

"  The  marriage  between  Alexander  Johnston  and  Marion 
Grierson   dissolved  without    issue   male  :    but   there  was  a 
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daughter  of  it ;  and  Alexander  entered  into  a  second  marriage,      Habv« 
by  which  he  had  two  sons,  Gavin  and  Alexander  the  second  ;       cbaio 
Alexander  the  first  having  died,  Gavin  served  heir-male  to  him  ^^^^'^^ 
and  was  infefl,  and  afterwards  died  without  issue.     Alexander       ^®"* 
the  second  in  like  manner  served  heir  to  Gavin,  and  was  infeft^ 
continuing  the  old  investiture;  but  he,  too,  having  no  issue, 
settled  the  lands  on  James  Maxwell  of  Bamcleugh,  his  brother 
uterine. 

"Neither  Gravin  nor  Alexander  the  second  expededany  ser- 
vice as  heirs  of  provision  under  the  marriage-contract  1684. 
Accordingly,  as  the  destination  under  that  deed  stood  in  favour 
of  the  heir-female  of  the  marriage  with  Marion  Grierson,  on  the 
fiEulure  which  had  happened  of  the  heirs-male  of  any  other  mar- 
riage, Theodore  Edgar,  the  son  of  the  daughter  of  that  marriage, 
was  served  heir  of  provision  under  the  marriage-contract,  and 
upon  that  title  instituted  a  challenge  of  the  conveyance  in  favour 
of  Maxwell  of  Bamcleugh. 

"The  case  of  Elshieshiells  was  tried  in  1736,  with  regard  to 
the  subjects  that  fell  within  the  old  investiture  ;  and  as  to  these 
the  words  of  the  interlocutor  are  : — '  The  Lords  repel  the  objec- 
lion  that  the  right  of  the  contract  of  marriage  was  not  esta- 
blished in  the  person  of  Alexander  Johnston,  (viz.,  the  second,) 
in  respect  of  the  answer  that  the  real  right  of  the  estate  was 
established  in  his  the  said  Alexander's  person  ;'  and  this  judg- 
ment was  affirmed  in  the  House  of  Lords. 

"  It  is  perfectly  obvious  that  Alexander  the  second,  as  well 
as  Gavin,  had  no  vested  title  whatever  in  the  contract  1684. 
The  only  vested  right  they  possessed  was  that  of  the  old  male 
fee  which  their  father,  Alexander  the  first,  had  taken  up.  But 
he  had  taken  it  up  while  disponce  nominatim  and  creditor  under 
the  marriage-contract ;  and  it  might  be  contended  that  by 
exercising  this  option,  he  virtually  discharged  the  title  under  the 
marriages-contract,  in  so  far  as  the  subjects  he  thus  entered  to 
were  destined  by  it ;  and  this  presumptive  discharge  or  repudi- 
ation is  the  view  taken  of  the  decision  by  Mr.  Ferguson  of 
Ktfour,  in  arguing  the  case  of  Lord  Charles  Hay,  and  appears 
to  have  been  adopted  by  Lord  Kilkerran  upon  that  occasion. 
But  this  doctrine  was  plainly  attended  with  great  difficulty. 
It  is  contrary  to  the  recognised  principle,  that  a  man  possesses 
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Habvw      his  estate  under  all  the  titles  in  his  person,  where  these  titl© 
Craiq       are  not  limited  by  restraints  ;  and  it  certainly  would  have  been 
BucuANHAM.   jjgg^j.]y  impossible  to  maintain  that,  in  the  face  of  this  principle, 
^^^^'       a  stranger  heir-male  could  have  succeeded  to  Alexander  the 
first,  under  the  old  investitures,  upon  the  death  of  his  two  sons, 
in  preference  to  his  daughter  by  Marion  Grierson.     In  feet,  the 
point  is  otherwise  fixed  beyond  all  question — the  mere  con- 
tinuing of  the  old  investiture  nowise  impairs,  defeats,  or  absorbs 
any  destination  in  a  right  still  personal,  calculated  to  burden 
it ;  and,  on  the  contrary,  at  any  distance  of  time,  if  the  pe^ 
sonal  right  does  not  impose  any  restraints,  so  as  to  expose  it  to 
prescription,  it  will  become  predominant,  and  direct  the  descent 
of  the  estate,  when  the  person  called  by  it  comes  to  be  different 
from  the  heir  of  the  investiture.     The  well-known  cases  of  Bo^e 
and  Smith,  and  Durham  v.  Durham,  and  many  others,  leave  not 
a  shadow  of  doubt  that  this  is  the  law  of  Scotland  ;  and  in  this 
way  President  Craigie  remarks  it  in  his  notes,  that  Theodore 
Edgar  would  have  carried  the  estate  under  the  destination  in 
the  contract,  had  nothing  happened  but  the  continuation  of  the 
old  investiture  by  the  successive  entries  of  Alexander  and  hii 
two  sons,  Gavin  and  Alexander  the  second,  to  the  old  investi- 
ture in  favour  of  heirs-male  general 

"  But  in  this  way,  if  the  destination  in  the  contract  renHuned 
in  full  vigour,  notwithstanding  the  entry  of  Alexander  the  first 
to  the  old  investiture,  it  seems  to  be  of  no  sort  of  consequence 
whether  he  happened  to  be  formally  vested  with  the  personal 
rights,  or  merely  possessed  the  lands,  so  far  as  regarded  it,  in 
a  state  of  apparency.     The  entry  to  the  investiture  appears  to 
have  produced  no  assignable  change  whatever  upon  the  pereowJ 
deed  ;  and,  therefore,  it  seems  impossible  to  suggest  any  ground 
for  ascribing  an  influence  to  the  entry  to  the  investiture,  from 
the  accident  that  Alexander  the  firat  was  formally  in  titulo  of 
the  personal  right,  which  would  not  have  belonged  to  tljjat  entry, 
although  he  had  been  merely  in  a  state  of  apparency,  so  far  as 
respected  the  personal  right.     The  effect  of  the  entry  was  un- 
doubtedly to  confer  great  powers  over  the  estate  ;  powers  that 
plainly  could  be  exercised  without  hazard  of  any  difficulty  from 
the  state  of  the  personal  right ;  for  whether  formally  in  tittdo 
of  it  or  not,  Alexander  had  unquestionably  tlie  substantial  right 
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as  creditor  under  it ;  so  that  while  debtor  in  virtue  of  his  re-     Haktm 
presentation  of  his  father  John  Johnston,  to  make  good  the      c&Aia 
destination  of  the  contract,  he  was  likewise  truly  the  creditor  BuoHAiniAii. 
to  exact  implement  of  the  obligation ;  and  as  he  was  the  sole       i^^^- 
creditor,  the  burden  of  the  destination,  so  far  as  it  affected  him, 
was  completely  counterbalanced  by  his  being  creditor  in  that 
burden.     It  was  therefore  quoad  him  nothing;   and  had  he 
conveyed  away  the  estate,  he  must  have  been  held  to  discharge 
the  burden. 

"  But  he  did  not  convey  away  the  estate.     Gavin,  upon  his 
fikther's  death,  continued  the  old  investiture  ;  and  quoad  the 
personal  right  in  the  contract,  remained  all  his  life  in  a  state  of 
apparency.     Alexander  the  second  did  the  same.     Nothing  can 
be  more  obvious  than  that,  quoad  the  personal  right,  both  were 
in  a  mere  state  of  apparency.     Without  a  service  as  heir  of 
provision,  the  failure  of  the  prior  destination  in  favour  of  the 
heirs-male  of  the  first  marriage  was  not  ascertained ;  and  of 
coarBe  the  right  was  not  established  to  succeed  their  father  in 
it.     But  though  Alexander  the  second  was  a  mere  apparent 
heir  in  this  personal  right,  and  that  right  as  far  as  can  be  dis- 
covered remained  as  entire  as  it  was  during  the  life  of  John 
Johnston,  the  conveyance  to  Maxwell  of  Barncleugh,  upon  the 
title  of  the  infefbment  under  the  old  investiture,  was  found  good 
by  this  Court  and  the  House  of  Lords.     There  can  be  no  doubt 
that  without  this  right  of  apparency  the  conveyance  would  have 
been  good  for  nothing,  exactly  as  if  it  had  been  made  by  a 
stranger  heir-male  of  the  investiture  ;  and  we  have  seen  that 
the  personal  title  was  nowise  impaired  in  its  vigour,  or  in  any 
respect  altered  by  the  prior  entry  of  Alexander  the  first.     Nor 
can  it  possibly  be  held  to  have  entered  into  any  state  of  com- 
bination with  the  real  right,  so  as  to  have  been  carried  to 
Gavin  and  Alexander  the  second  by  the  mere  continuation  of 
the  investiture.     It  was  indeed  impossible  it  could  ever  amal- 
gamate with  a  male  fee  ;  and  we  see  that  while  the  fee  retained 
its  male   character,  and  descended  accordingly,  the  personal 
right  retained  also  its  character  in  full  vigour,  and  would  have 
predominated  and  ruled  the  descent  of  the  estate,  had  not 
Alexander  the  second,  when  only  apparent  heir  in  it,  defeated 
it  by  a  gratuitous  conveyance  in  favour  of  a  stranger ;  and  it 
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may  here  be  mentioned,  that  so  entire  was  it  held,  that  in  the 
years  1738  and  1743,  Theodore  Edgar  carried  several  subjeds 
in  virtue  of  it,  where  the  infeftments  of  Gavin  and  Alexander 
had  been  ineptly  expede,  from  the  form  of  elare  constat  beii^ 
employed,  instead  of  hasp  and  staple. 

'^  It  seems  to  me,  therefore,  to  follow  from  this  examination 
of  the  case  of  Elshieshiells,  that  it  could  not  there  have  been 
reckoned  of  the  smallest  consequence  that  it  was  Alexander  Uie 
first  who  entered  to  the  old  investiture,  while  nominalim  donee 
in  the  procuratory  of  the  contract  of  marriage.     The  coincidence 
had  no  assignable  effect  upon  either  the  real  or  the  personil 
right.    No  lawyer  has  been  able  to  suggest  one  that  can  admit 
of  a  moment's  examination.     Nothing  therefore  was  carried  bj 
the  entries  of  Gravin  and  Alexander  the  second  that  would  not 
have  been  carried  though  Alexander  the  first  had  never  entered, 
and  that  they  had  entered  seriatim  to  their  grandfather  John 
Johnston,  in  consequence  of  the  predecease  or  non-entry  of 
their  father.     The  defeat  of  the  personal  right,  therefore,  mmt 
be  ascribed  completely  to  the  situation  of  Alexander  the  second, 
as  vested  with  the  investiture,  but  only  apparent  heir  with 
respect  to  the  personal  right     From  which  the  neceasaij  in- 
duction is,  that  a  person  who  enters  to  the  investiture,  thoogii 
he  has  no  title  formally  made  up  to  a  concurrent  personal  r^t, 
containing  a  destination  that  would  rule  the  descent  d  the 
estate,  is  in  a  situation  enabling  him  effectually  to  convey  the 
estate,  either  onerously  or  gratuitously,  as  effectually  as  if  he 
had  completed  his  title  to  the  personal  right 

^'  There  is,  however,  no  doubt  that  this  conclusion  is  adverse 
to  an  interlocutor  of  the  Court,  pronounced  in  the  case  of  Ban, 
which  was  decided  in  1757-58,  between  John  and  James  Haji 
claimants,  and  Lord  Charles  Hay,  defender.  The  case  ms 
argued  by  the  greatest  lawyers  of  the  day — ^Lord  Pitfour,  Lord 
President  Miller,  Lord  President  Dundas,  Lord  Covington,  and 
Lord  Alemoore,  all  then  at  the  bar.  In  December  1757,  the 
Court,  on  report  of  Lord  Kilkerran,  found  that  Sir  James' 
service  was  inept,  but  that  he  had  nevertheless  a  good  title 
without  a  service,  in  virtue  of  his  original  infeftment,  and  the 
devolution  to  him  of  the  destination  in  the  marriage-oontrad 
to  execute  the  deed  1699.     Lord  Charles  Hay  reclaimed  with 
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respect  to  "the  service ;  and  the  Court,  in  reviewing,  repelled     Harvw 
the  objection,  determined  no  doubt  by  the  precedent  in  the  case      Craio 

of  Pitrichie,  and  the  vast  proportion  of  services  where  the  deeds      

of  provision  were  not  specified.  On  the  other  hand,  the  ^^^^* 
claimants  reclaimed  with  respect  to  the  sufficiency  of  Sir  James 
Hay's  title  without  a  service.  Lord  Pitfour  drew  the  petition, 
and  President  Craigie's  notes  are  extant  upon  it,  and  upon  some 
of  the  other  papers.  The  answers  were  drawn  by  President 
Dundas,  followed  by  a  memorial  by  President  Miller,  and  the 
counter  memorial  is  drawn  by  Lord  Covington.  Some  notes  of 
Lord  ELilkerran  are  also  extant  upon  the  answers  and  the  me- 
morial on  that  side ;  and  we  have  hence  very  clearly  preserved 
the  different  views  which  these  great  lawyers  and  judges  en- 
tertained upon  the  merits  of  the  question  at  issue.  And  here, 
too,  at  advising  the  Court  altered,  and  found  that  a  service  to 
the  personal  right  was  required  to  enable  Sir  James  to  execute 
the  deed  1699.  No  appeal  appears  to  have  been  taken,  nor 
was  there  any  further  Utigation  ;  no  doubt,  for  this  reason,  that 
Sir  James'  service  was  shown  to  be  unquestionably  vaUd,  so  that 
it  was  of  no  consequence  to  Lord  Charles  Hay  to  contend  that 
Sir  James  had  sufficient  powers  without  a  service. 

''The  judgment  of  the  Court  stands  unfavourably  to  the 
theory  I  have  deduced  from  an  examination  of  the  case  of 
Elshieshiells,  and  I  think  I  see  well  enough  how  this  may  have 
happened.  At  the  report,  the  validity  of  the  service  chiefly 
had  been  discussed  at  the  Bar,  and  the  opinion  that  Sir  James 
could  do  without  it  appears  to  have  been  carried  by  the  casting 
vote  of  the  Lord  President.  This  is  pretty  good  evidence  that 
neither  the  Bar  nor  the  Bench  had  been  very  generally  alive  at 
the  time  to  the  point  of  law ;  and  it  is  certainly  not  at  all 
wonderful  that  in  a  question  of  so  much  subtilty,  the  subsequent 
discussion  did  not  prove  sufficient  to  open  it  up  fully  to  the 
conyiction  of  the  majority  of  a  Court  of  fifteen  Judges.  It  may 
indeed  be  acknowledged  that  the  true  theory  of  the  case  of 
Blsfaieshiells  labours  under  a  difficulty  which  must  at  first 
render  it  unpalatable  to  the  taste  of  a  lawyer.  Lord  Pitfour 
contended  strongly,  that  without  an  aditio  hcereditatis  to  the 
predominant  personal  right  of  an  estate,  it  was  impossible  to 
defeat  or  aasign  that  right ;  that,  therefore,  the  right  of  Alex- 


614  DOUBLE  TITLES  TO  LAND. 

Habyh      ander  Johnston  the  second,  to  convey  to  a  stranger,  must  be 
Chaw       ascfibed  to  his  father,  Alexander  the  first,  having  renounced 
BuoHANMAH.   Y)j  impHcation  the  marriage-contract,  so  far  as  respected  the 
.^®i^'       estate  of  Elshieshiells,  when  he  entered  to  it  under  the  old  in- 
vestiture.    This  is  plain  intelligible  language,  suited  to  the 
ordinary  views  and  contemplations  of  every  lawyer.     The  Pre- 
sident seems,  accordingly,  to  have  felt  this ;  and  besides  con- 
futing the  doctrine  of  the  extinction  of  the  personal  rights  by 
the  known  and  established  principles  which   preserved  it  in 
vigour,  and  which  would  have  enabled  it  to  transmit  the  estate 
to  Theodore  Edgar,  had  it  not  been  defeated  by  Alexander  the 
second,  he  laboured  to  suggest  some  legal  effect  or  change, 
operating  upon  the  personal  right  by  the  entry  to  the  investi- 
ture, writing  in  different  places  upon  the  margin,  *  not  repudi- 
ated, not  discharged,  but  consolidated.'     It  is,  however,  with 
submission,  quite  clear  that,  great  lawyer  as  he  was,  he  must 
have  failed  to  give  any  plausibility  to  this  notion  of  consolicbi- 
tion  between  a  destination  to  heirs-male  and  female  of  mxt- 
riages,  with  the  pure  male  fee  of  the  old  investiture  to  heirs- 
male  general ;  a  fee,  too,  which  his  Lordship  recognises  as 
inferior  in  power  to  the  personal  destination,  which  he  states 
was  so  far  from  being  extinguished,  that  without  the  positire 
settlement  to  Maxwell  of  Barncleugh,  it  must  have  carried  the 
estate  to  Theodore  Edgar.     Failing,  therefore,  in  this  attempt, 
his  theory,  though  sound,  of  the  case  of  Elshieshiells,  must  have 
been  somewhat  discredited ;  and  there  is  no  attempt  upon  the 
part  of  Lord  Charles  Hay's  very  able  counsel  to  suggest  a  prin- 
ciple or  any  known  description,  class,  or  category  of  eflFects, 
whereby  Alexander  the  second,  when  merely  in  apparency  as 
to  the  personal  right,  was  notwithstanding  in  tittdo  to  transmit 
that  estate  to  a  stranger,  which,  without  such  transmission,  that 
personal  right  must  have  carried. 

'^  I  remark,  likewise,  a  sort  of  a  glimpse  of  an  argument  in 
President  Craigie's  notes,  laying  a  stress  on  the  procuratory  in 
the  marriage-contract  being  dead,  the  grantor  having  prede- 
ceased the  year  1693.  I  conjecture  that  from  this  circumstance 
he  considered  the  destination  in  the  contract  as  no  longer  an 
inchoated  feudal  title,  or  what  may  be  called  a  personal  fee,  hut 
returning  into  the  state  of  a  naked  jus  obligationi$^  which  the 
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heir  of  John  Johnston  could  only  have  been  compelled  by  an 
action  to  restore  to  its  full  powers,  by  granting  a  new  procu- 
ratory.  But  here,  whether  there  was  a  new  procuratory  or  not, 
the  jus  obligcUianis  had  been  accompanied  with  a  possession  by 
a  person  that  was  both  creditor  and  debtor  in  it ;  still,  however, 
possession  without  entry  has  never  been  considered  as  aflFording 
any  title  to  dispose  of  a  personal  right  to  the  subject  possessed. 
*^  In  these  circumstances,  it  is  not  difficult  to  see  that  the  sound 
construction  of  the  case  of  Elsliieshiells  might  not  have  been  at 
once  adopted,  more  especially  as  I  observe  Lord  Pitfour,  with 
his  usual  circumspection,  steers  perfectly  clear  of  touching  upon 
the  question,  how  the  estate  of  Elsliieshiells  would  have  de- 
scended, according  to  his  theory  of  it,  in  case  Alexander  John- 
ston the  second  had  made  no  settlement.  I  suspect  he  must 
have  felt  the  impossibiUty  of  denying  that  all  the  three  John- 
stons must  be  held  as  possessing  under  that  title,  notwithstand- 
ing the  supposed  discharge  and  renunciation  which  he  found 
convenient  to  hold  implied  in  the  entry  of  Alexander  the  first ; 
and,  therefore,  I  presume  he  had  recourse  to  a  silence  which 
a  renewed  discussion  would  have  rendered  impossible  ;  and, 
accordingly,  Lord  Kilkerran,  it  clearly  appears,  was  so  over- 
powered by  this  circumstance,  or  at  least  by  the  concomitant 
one  that  it  was  the  deed  of  Alexander  the  second,  while  with- 
out a  title  to  the  personal  right,  which  defeated  the  destination 
in  it,  that  he  is  compelled  to  hold  that  he  was  in  titulo  of  it. 
His  words  upon  the  margin  of  Sir  Thomas  Miller's  memorial — 
where  the  c*ise  is  put  that  Alexander  the  first  had  predeceased 
John,  and  that  his  son  only  had  entered  to  the  investiture, 
contending  that  the  same  decision  would  have  been  pronounced 
that  was  pronounced — are  these,  '  It  may  be  so,  as  both  titles 
were  equally  in  him.'  It  is  impossible,  however,  that  Lord 
Kilkerran  could  have  held  that  both  titles  were  formally  in  the 
son  ;  for  a  service  as  heir-male  of  the  investiture  could  never 
be  deemed  a  service  as  heir  of  provision  by  the  marriage-con- 
tract. He  must  therefore  have  meant  that  they  were  sub- 
stantially in  him,  though  not  formally  in  him  ;  but  it  is  obvious 
that  if  he  held  this  to  be  sufficient,  the  supposed  necessity  of 
being  vested  with  the  personal  title  in  order  to  defeat  it,  was 
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"  I  am  sorry  I  have  detained  your  Lordships  so  long ;  but  I 
thought  it  necessary  to  examine  accurately  into  that  discussion 
which  took  place  in  the  case  of  Lord  Charles  Hay,  where  the 
last  interlocutor  of  the  Court  certainly  adopts  a  principle  whidi, 
if  well-founded,  would  decide  the  present  case  in  a  way  directljf 
opposite  to  that  which  the  genildne  import  of  the  case  of  Elshie- 
shiells  prescribes ;  and  whether  I  have  satisfied  your  Lordships 
or  not,  I  have  completely  satisfied  myself  that  there  is  nothing 
in  the  discussion  which  took  place  in  the  case  of  Bara  tluit 
should  produce  any  serious  doubt  against  the  constructKNi  of 
the  case  of  Elsbieshiells  contended  for  on  the  part  of  Lord 
Charles  Hay.  Every  Scottish  lawyer  has  acknowledged  the 
authority  of  that  case  ;  and  I  can  myself  testify  that  I  hare 
repeatedly  heard  from  the  great  lawyers  of  the  last  generation, 
the  very  same  dicta  which  are  preserved  in  President  Millers 
memorial,  viz.,  that  personal  rights,  though  in  perfect  vigour, 
may  be  safely  neglected  in  the  making  up  of  titles  by  those 
who  have  the  substantial  right  to  them,  while  they  make  up  a 
valid  feudal  right  otherwise ;  a  rule  equally  salutary  and  im- 
portant, but  which,  falling  under  no  distinct  department  of  situa* 
tionsy  exposes  it  in  a  particular  manner  to  misapprehension ;  and, 
therefore,  it  is  one  which  in  a  particular  manner  requires  to  be 
carefully  understood  and  appreciated  wherever  it  is  to  be  applied. 

"  In  fact  I  must,  with  due  humility,  acknowledge  that  my 
own  experience  suggests  the  propriety  of  this  caution  ;  foe  in 
the  case  of  Snodgrass  v.  Buchannan,  decided,  I  beUeve,  in  1806, 
I  was  carried  somewhat  in  the  same  way  as  I  suspect  tlie 
majority  of  the  Court  was  carried  in  that  of  Lord  diaries  Hij. 
The  ingenuity  of  Mr.  Cranstoun  and  the  Dean  of  Faculty  (Ross) 
persuaded  me  at  first  that  the  case  of  Elshieshieils  must  be 
understood  as  turning  on  the  circumstance  that  Alexander  John- 
ston who  entered  was  disponee  under  the  marriage-contract, 
and  had,  accordingly,  by  his  entry  operated  a  change  in  the 
destination  ;  but  I  afterwards  found  mys^  unable  to  reconcile 
this  opinion  with  the  numerous  decisions  that  recognise  the 
entire  validity  of  the  personal  right  in  all  such  cases,  notwith- 
staudiug  the  entry  to  the  investiture.  The  circumstances  (d 
tliat  case  are  stated  in  these  papers ;  and  I  shall  only  obserre^ 
that  I  am  now  fully  satisfied  it  was  rightly  decided." 
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ORD  Glenleb  observed, — "  The  case  has  been  so  fiilly  stated  Harvh 
iOrd  Meadowbank,  that  it  is  unnecessary  for  those  who  are  _  Ceaio 
le  same  opinion  to  add  much  to  what  he  has  said.  I  do  not 
€  with  him  in  thinking  that  the  decision  in  the  case  of 
Jeshiells  was  guided  by  no  rule  or  principle  of  law  ;  for  he 
jelf  laid  down  a  very  good  legal  principle  on  which  it  ap- 
"s  to  me  that  that  decision  may  be  supported.  An  opposite 
rine  would  shake  the  stability  of  the  titles  to  landed  estates 
^ther.  How,  indeed,  could  any  man  ever  be  thoroughly 
tainted  with  the  titles  of  his  estate^  if  the  contrary  rule  was 

to  be  law  ?  A  man  may  be  acquainted  with  the  contracts 
is  immediate  predecessors,  and  perhaps  with  some  more ; 
how  could  he  find  out  all  the  personal  deeds  or  obligations 
;h  may  have  been  granted  for  centuries  before  1  He  might 
t  by  chance ;  but  he  could  have  no  certain  means  of  dis- 
ring  them,  so  that  I  do  think  expediency  itself  is  enough 
)rve  for  a  principle  in  such  a  case  ;  and  I  agree  with  Lord 
dowbank  that  the  rule  seems  now  to  be  quite  fixed. 
But  I  confess  it  appears  to  me  that  the  rule  is  founded  in 

obvious  principles  of  law.  If.  a  man  is  once  vested  in 
plete  feudal  titles  to  an  estate,  in  such  a  way  as  to  entitle 
to  do  any  onerous  deed,  so  as  to  be  effectual  against  all 
world,  what  is  to  hinder  him  from  also  doing  a  gratuitous 
[,  if  he  defeats  no  limitations  or  prohibitions  whatever  ? 
r  here  what  can  they  say  against  this  deed  executed  by 
rge  Buchannan  1  If  there  is  no  limitation  or  prohibition  in 
ed — and  here  there  was  not — there  is  no  Jus  crediti  under 

favour  of  any  substitutes  ;  and  there  can  be  no  jus  crediti 
reen  a  man  and  his  heirs  and  successors  whatsoever.  Then 
t  title  can  an  heir  have  to  the  estate,  or  to  complain  of  any 
I  in  such  circumstances  % 

As  to  the  case  of  Bara,  I  must  own  that  one  of  the  judg- 
ts  of  the  Court  does  appear  to  go  against  the  rule  of  law 
the  decision  in  the  case  of  Elshieshiells  ;  and  it  is  difficult 
36  a  solid  ground  of  distinction  between  the  one  case  and 
other.  But  Mr.  Clerk  makes  an  answer  to  that  in  the 
lorial  for  the  defender.  The  one  judgment  in  the  case  of 
i  was  as  good  as  the  other  in  point  of  effect,  in  so  far  as  the 
y  maintaining  this  doctrine  was  concerned ;  and  it  was  not 
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Habvib     complained  of  on  the  other  side  ;  so  that  the  successful  party 

Craiq       who  maintained  the  same  doctrine  which  ruled  the  case  of 

jcHANXAN.  Eishieshiells,  had  no  interest  to  reclaim.     And  Mr.  Clerk  says 

1811-        also,  that  the  case  was  decided  on  some  diflferent  ground  from 

that  of  Elshieshiells,  though  he  cannot  say  what  it  was.    But  1 

see  that  in  the  argument  all  intention  of  disputing  the  authority 

of  the  case  of  Elshieshiells  was  disclaimed  ;  and  the  grounds  of 

that  decision  were  even  vindicated  by  the  same  party  who 

maintained  that  Sir  James  Hay,  though  infefk,  had  no  power  to 

dispone  gratuitously,  as  he  had  not  been  served  heir  under  the 

personal  right. 

'^  This  was  said,  no  doubt ;  but  I  think  it  is  impossible  to 
make  out  any  real  difference  between  the  two  cases.     There  is 
one  thing  which  might  be  said,  perhaps,  but  there  is  nothing  in 
it — Why  should  a  man  take  up  a  right  which  is  to  give  him 
nothing  1     It  may  be  said  that,  in  the  case  of  Bara^  Sir  James 
himself  was  the  grantor  of  the  contract,  and  that  though  there 
is  no  jus  crediti  between  the  substitutes  in  such  a  case  as  this, 
where  there  are  no  prohibitions,  yet  he  having  been  the  graoter 
of  the  deed  himself,  there<  was  a  jus  crediti  against  him,  at  the 
instance  of  the  persons  called,  and  that  if  he  did  not  save 
himself  heir  under  the  personal  right,  he  must  be  held  to  hare 
taken  it  under  his  original  title,  and  that  his  deed  must  he 
judged  of  in  the  same  way  as  if  he  had  not  been  a  substitute, 
and  as  if  he  had  been  still  bound  by  the  terms  of  his  own  con- 
tract ;  and,  therefore,  that  a  service  was  necessary  in  his  case, 
to  enable  him  to  alter  the  destination.     But  I  think  there  is 
nothing  in  this  view.     I  think  the  two  cases  were  precisely  the 
same,  and  that  the  case  of  Elshieshiells  was  rightly  decided." 

Lord  Justice-Clerk  Boyle  observed, — "It  must  be  very 
satisfactory  to  your  Lordships  that  there  is  no  difference  of 
opinion  in  such  a  case.  I  conceived  from  the  first  that  the 
judgment  must  depend  on  the  case  of  Elshieshiells,  which,  as 
was  formerly  observed,  is  the  palladium  of  the  law  of  Scotland 
against  latent  deeds ;  and  I  am  clearly  of  opinion  that  the  inter- 
locutor complained  of  ought  to  be  altered.'^ 
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le  margin  of  one  of  the 
:aining  Lonl  Meadow- 
luscript  Opinion  in  the 

RVIE  V.  CRiVlG  BUCH- 

re  is  the  following  Note, 

h  in  one  view  personal 

iJs  nrejura  ohligaiionisy 

I  followed  with  posses- 

liFord  a  title  of  posses* 

ire  inchoated  rights  of 

ind  protect  also  appa- 

>f  the  grantee.     Hence, 

3eing  extinguished  con- 

an  obligation  for  a  sum 

would   have   been,   by 

the   first   being    both 

creditor  in  it,  his  per- 

remained  in  full  force, 

main  title  of  his  pos- 

le  estate  in  concurrence 

feftment." 

e  end  of  the  Manuscript 
lere  is  the  following  ad- 
te :— "  The  Note  on  the 
page  27  contains  the 
y  I  felt  I  wanted  a  prin- 


ciple which  Lord  Glenlee  thinks 
he  has  found.  I  cannot  separate 
the  jus  obligationis  burdening  the 
investiture  of  Alexander  the  first 
from  the  title  of  property,  though 
only  in  an  incompleted  state,  con- 
ferred by  it ;  and  as  the  latter 
remained  in  vigour,  and  must  have 
carried  the  estate,  I  must  still 
think  that  regularly  Alexander 
the  second  should  have  entered  to 
it  before  he  defeated  it,  that  is, 
before  he  made  use  of  the  title 
under  it  to  send  the  estate  in  a 
new  direction.  Most  expediently, 
however,  his  substantial  right  as 
apparent  heir  to  it  was  held  sufK- 
cient.  Laying  the  Statute  1695 
out  of  the  question,  I  must  also 
continue  to  doubt  if  there  is  any 
principle  in  favour  of  an  onerous 
creditor  of  or  purchaser  not  infeft, 
from  Alexander  the  second,  that 
would  have  protected  them  in  law, 
Alexander  being  dead,  more  than 
Maxwell  of  Bamcleugh." 


arty  has  right  to  Lands  as  heir  under  the  last  investiture, 

also  right  under  a  Personal  Title,  the  Personal  Tide  is 

sited  by  the  party  neglecting  it  and  completing  a  Title  under 

stiture,  and  tliereafter  obtaining  a  new  investiture  of  the 


MOLLE  V.  RIDDELL. 


ID  Edgar  in  1766  executed  a  disposition  and  settle-  june  lo,  i8ic. 
his   lands   of  Newton   in   favour  of  his  only   child    nabeative. 
Edgar,  the  wife  of  Dr.  William  Hunter,  and  to  the 
J  of  her  body  by  her  present  or  any  subsequent  mar- 
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MoLLi  riage  ;  whom  failing,  to  her  heirs-female  in  fee ;  whom  failing, 
RiDDttu  to  the  grantor's  own  nearest  heirs  whatsoever  also  in  fee.  TIw 
deed  contained  neither  procuratory  of  resignation  nor  precept 
of  sasiiie,  and  on  the  death  of  her  father  Mrs.  Hunter  made  up 
a  title  to  the  lands  by  a  special  service  as  heir  of  her  father, 
neglecting  the  disposition  and  settlement  executed  by  him  in 
1766. 

In  1779,  for  the  purpose  of  creating  freehold  qualificatioiis, 
Mrs.  Hunter  granted  a  disposition  containing  a  procuratorj  of 
resignation,  by  which  she  conveyed  her  land  to  herself  her 
heirs,  and  assignees  whatsoever,  and  upon  her  resignation  a 
Crown  charter  was  expede.  In  order  to  separate  the  proper^ 
from  the  superiority,  Mrs.  Hunter  granted  a  feu-right  in  trust 
to  her  man  of  business,  Mr.  Riddell,  who  was  the  nephew  and 
heir-at-law  of  her  husband,  failing  his  own  family,  and  she 
afterwards  granted  two  liferent  dispositions  of  the  superioritj ; 
one  to  her  husband  and  another  to  Mr.  BiddelL  Mr.  Eidddl 
then  reconveyed  the  feu-right  to  Mrs.  Hunter  and  to  her  hus- 
band, and  the  longest  liver  of  them  two  in  conjunct  liferenl^ 
and  to  Edgar  Hunter,  their  eldest  son,  his  heirs,  and  assignees; 
whom  failing,  to  William  Hunter,  their  second  son,  his  hein^ 
and  assignees  heritably  and  irredeemably  in  fee.  Upon  tb 
disposition  infeftment  followed. 

Mrs.  Hunter  died  in  1792,  and  in  1795  her  eldest  son  Edgar, 
now  Lieutenant-Colonel  in  the  army,  was  served  heir  in  genenl 
to  his  mother.  In  1807  he  died  unmarried  and  intestata 
The  other  children  of  the  family  being  also  dead,  Mr.  Riddell 
made  up  titles  as  heir  in  general  of  Colonel  Hunter,  and  entered 
into  possession  of  the  lands  of  Newton. 

The  Beverend  John  Edgar,  a  relation  of  Colonel  Hunter  bj 
the  mother's  side,  granted  a  disposition  of  the  lands  in  trust  to 
the  pursuer,  William  MoUe,  W.S.,  who  charged  him  to  enter  heir 
in  general  and  provision  of  Mrs.  Hunter,  and  of  provision  to 
Colonel  Hunter.  Mr.  MoUe  having  thereupon  led  an  adjudica- 
tion in  implement,  he  brought  an  action  of  declarator  and  re- 
duction, concluding  that  the  deed  executed  by  Richard  Edgar* 
Colonel  Hunter's  grandfather,  in  1666,  should  be  found  to  be 
the  governing  title  to  the  estate,  and  that  the  subsequent  deeds 
and  the  titles  of  the  defender,  Mr.  Riddell,  should  be  reduced, 
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and  that  it  should  be  found  competent  for  the  pursuer  to  make  ^<»u 

up  titles  to  the  estate  in  his  own  person,  or  that  the  heirs-at-law  BniDnx. 

88  being  possessed  of  the  radical  right,  should  be  obliged  to  liieT 
convey  it  over  to  him. 

Plbaded  ?ob  THE  PuRSUER. — Mrs.  Hunter  did  not  truly  alter  ARoummTFOE 
the  destination  contained  in  her  father's  settlement  1766.  She 
did  not  alter  it  by  serving  heir  to  her  father,  because  being  un- 
limited fiar  she  might  possess  on  the  two  unlimited  titles  with- 
out the  other  being  injured  even  by  the  running  of  the  years  of 
prescription.  After  her  service,  therefore,  the  personal  deed 
executed  by  her  father  continued  to  qualify  and  regulate  the 
feudal  investiture. 

Although  in  1779  she  resigned  the  lands  into  the  hands  of 
the  Crown,  and  took  a  new  charter  to  herself  and  to  her  heirs 
and  assignees  whatsoever,  the  term  "  heirs  whatsoever"  ought 
not  to  be  construed  as  signifying  heirs  general  or  heirs  of  line. 
It  is  a  general  appellation  which  comprehends  every  kind  of 
heirs,  and  is  capable  of  being  construed  by  the  relative  title- 
deeds  or  obUgations.  as  well  as  by  the  meaning  of  the  party. 
A  prior  investiture  is  not  easily  presumed  to  be  altered.  Where 
it  is  not  expressly  altered,  the  term  "  heirs  whatsoever"  ought 
to  be  construed  to  mean  the  heirs  named  in  the  former  investi- 
ture or  family  settlement.  Skene  v.  Skene,  July  31,  1725; 
Weir  v.  Steill,  February  7,  1745.  This  rule  ought  especially 
to  be  applied  when  the  term  occurs  in  deeds  which  were  not 
intended  to  regulate  the  family  settlements,  but  which  were 
framed  merely  for  political  purposes. 

When  Mrs.  Hunter  took  out  the  charter  1779  to  herself  and 
to  her  heirs  whatsoever,  her  estate  was  destined  by  the  stand- 
ing investitures  upon  which  she  held  it,  to  the  very  same  series 
of  heirs.  When  a  vassal  makes  resignation  in  favour  of  a  new 
series  of  heirs,  there  may  be  some  reason  to  say  that  he  meant 
to  change  them  ;  but  here  there  can  be  none,  as  the  destination 
is  not  altered  but  merely  continued.  By  the  case  of  Bogle  and 
Gray  and  others  already  quoted,  it  is  established  that  her 
fisither's  settlement  of  1766  was  not  evacuated  by  her  service  as 
heir  of  line ;  but  that,  although  not  feudalized,  it  continued  to 
qualify"  her  investiture,  and  had  it  been  continued  by  special 
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MoLu  services  without  a  resignation,  would  have  been  effectual  at 
RiDDBLL.  Edgar  Hunter's  death.  But  it  is  an  inaccuracy  of  language  to 
1816.  say  that  a  feudal  investiture  is  qualified  by  any  deed  executed 
by  the  vassal  of  which  the  superior  knows  nothing.  The  feudal 
investiture  is  a  contract  between  them,  which  nothing  can 
qualify  but  the  conditions  therein  inserted  or  specially  referred 
to.  When  an  investiture  is  renewed  in  the  very  same  terms  in 
which  it  formerly  stood,  whether  that  renewal  proceeds  on  a 
service,  or  on  a  procuratory  of  resignation  to  the  same  series  of 
heirs,  no  latent  personal  deed  is  brought  into  view  of  the  superior 
at  all ;  and  there  is  no  reason  to  suppose  that  anything  which 
is  then  actum  et  tractatum  between  these  parties  relates  to  any 
personal  deed,  either  to  the  effect  of  superseding  or  confirming 
it.  There  is  therefore  no  room  for  any  distinction  between  the 
continuance  of  an  investiture  by  service  and  its  renewal  bj 
resignation  to  the  same  series  of  heirs ;  and  this  view  of  the 
matter  is  confirmed  by  Lord  Eames,  who  has  satisfactoiilj 
shown  that,  according  to  strict  feudal  principles,  an  heir's  enby 
by  service  or  precept  of  clare  constat  is  a  new  grant  of  the 
property  from  the  superior,  just  as  much  as  a  charter  on  a  re- 
signation.    Laudales  v.  Landale,  June  12,  1752. 

Argument  for       Pleadbd  FOR  THE  DEFENDER. — By  her  resiOTation  and  charter 

1779,  Mrs.  Hunter  efiFectually  altered  the  destination  contained 
in  her  father's  deed  in  1766.  The  destination  in  that  deed  ms 
to  Mr.  Edgar's  heirs  and  assignees.  The  destination  in  the 
charter  was  to  Mrs.  Hunte]*'s  heirs  and  assignees.  The  aflsig- 
nees  of  two  diflferent  persons  are  not  necessarily  the  same; 
and  even  the  heirs  of  a  father  and  daughter  may  be  different ; 
because  a  son  by  a  second  marriage  will  be  the  father's  heir, 
while  his  daughter  may  be  succeeded  by  a  sister-german,  to  the 
exclusion  of  a  brother  consanguinean. 

When  Mrs.  Hunter  called  her  heirs  and  assignees,  she  called 
her  heirs  of  line.  That  is  the  legal  and  technical  import  of 
the  term  ;  and  it  cannot  be  allowed  to  be  argued  that  any 
other  series  of  heirs  was  meant,  as  every  person  must  be  pre- 
sumed to  understand  the  legal  meaning  of  the  language  he  use& 
Douglas  V.  Duke  of  Hamilton,  9th  December  1 762.  It  is 
argued  that  former  destinations  are  not  easily  presumed  to  be 
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altered  ;  but  the  law  on  that  point  is  thus  stated  by  the  greatest      Molw 
authority  :  "  That  tailzies  (special  destinations)  also  being  con-     Biddxll 
stitute,  are  broken  or  changed  by  consent  of  the   superior,      "igieT 
accepting  resignation  in  favour  of  other  heirs,  whether  the  re- 
signee  resign  in  favour  of  himself  or  his  heirs  whatsomever,  or 
in  favour  of  any  other  and  their  heirs." — Stair,  B.  2,  tit.  3, 
sect  43. 

To  say  that  heirs  and  assignees  means  the  heirs  in  the  deed 
of  1766,  is  directly  against  the  authority  of  the  Douglas  cause. 
In  collateral  deeds,  such  as  a  purchase  of  teinds,  where  the 
lesser  right  accresces  to  the  greater,  there  may  be  some  reason 
for  such  a  latitude  ;  but  here  the  deeds  were  total,  both  charter 
and  reconveyance  affecting  the  whole  estate. 

The  case  of  Skene  is  not  applicable,  because  there  a  person 
bad  executed  a  deed  for  the  regulation  of  his  succession,  and 
deposited  it  for  that  purpose  with  a  friend.  A  feu-charter 
afterwards  taken  out  hcsredibus  guibvscunque,  was  justly  held 
not  to  alter  the  destination  in  the  settlement,  because,  though 
prior  in  date,  in  point  of  fact  it  is  held  in  law  to  be  posterior, 
as  it  does  not  operate  till  after  the  granter's  death.  The  same 
observations  apply  to  the  case  of  Weir,  which,  however,  is  not 
reckoned  an  authority. 

It  is  in  vain  to  say  the  deeds  were  executed  for  a  political 
purpose.  It  is  usual  on  these  occasions  for  a  person  at  the 
same  time  to  regulate  his  succession ;  and,  accordingly,  that 
plea  was  disregarded  in  the  case  of  Rose  of  Kilravock,  10th 
March  1787. 

Lord  Meadowbank,  Ordinary,  pronounced  the  following  In-  interlocutor  of 
terlocutor  : — "  Finds  that  by  the  title  made  up  under  the  former  ^^^' 

investiture  in  favour  of  Mrs.  Hunter  in  1767,  the  destination  by 
the  settlement  1766  was  not  altered  ;  but  finds  that  the  new 
investiture  1779  accomplished  by  resignation,  and  a  new  charter 
in  favour  of  heirs  and  assignees  generally,  and  transmitted  to 
Edgar  Hunter  by  general  service  to  his  mother  Mrs.  Hunter,  is 
sufficient  to  supersede  the  destination  1766,  and  agreeably  to 
the  brocai'd  hceres  hceredis  mei  est  hceres  meusy  to  render  the 
heir  of  line  of  Edgar  Hunter  the  heir  of  the  investiture  1779. 
Of  new,  finds  it  is  sufficiently  established  that  the  said  service 
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by  Edgar  Hunter  to  his  mother  was  authorised  by  him,  and  that 
by  his  death  without  issue  the  defender  is  called  to  the  succes- 
sion by  the  investiture  1779/' 

In  a  Note  to  his  Interlocutor  the  Lord  Ordinary  observed,— 
^  Had  the  old  investiture  been  continued  by  special  senrioo^ 
the  settlement  1 776,  as  a  qualification  of  that  investiture,  wooU, 
I  conceive,  have  remained  effectual  when  Edgar  Hunter  had  dfed 
so  vested.  But  the  new  investiture  is  an  extinction  of  the 
former  investiture,  so  as  to  supersede  its  destinations  and  what- 
ever qualifies  them ;  and  though  the  deed  1766  remains  not 
prescribed  and  a  subsisting  title,  I  conceive  the  destination 
on  it  is  altered  and  superseded  by  the  terms  of  the  new  inveB- 
titure.  The  case  of  Skene  would  be  adverse  to  this,  were  there 
not  room  to  think,  from  the  terms  of  the  deposit  of  the  setUe- 
ment,  that  it  was  meant  to  be  kept  private  during  the  grantef's 
life,  and  then  to  operate  upon  the  existing  state  of  the  titles. 
On  any  other  ground  I  could  not  follow  it  as  an  authorit]r. 
But  I  admit  that  were  it  to  be  held  an  authority,  that  a  nev 
investiture  to  heirs  and  assigneei^  means  the  heirs  and  assignees 
described  in  a  previous  settlement ;  the  interlocutor  is  wroog.' 

The  pursuer  having  reclaimed,  the  Court  were  equallj  di- 
vided. 

Lord  Robertson  observed, — "  Mrs.  Hunter  had  the  tree 
right  in  the  subject,  although  ex  figura  verborum  she  was  adj 
liferenter.  But  in  executing  the  deeds  of  1779,  for  the  expreas 
purpose  of  creating  votes,  I  cannot  easily  believe  that  any  other 
purpose  was  intended  to  be  served,  unless  it  clearly  appears. 
I  am  therefore  inclined  to  hold  that  the  charter  was  paceed  for 
that  purpose  only,  and  that  the  words  used  by  the  lady  in  the 
destination,  viz.,  heirs  whatsoever,  are  flexible  enough  to  mean 
the  heirs  named  in  the  deed  which  before  regulated  the  inves- 
titure, that  is  in  her  father's  settlement ;  and  this  I  do  on  the 
authority  of  the  cases  quoted  in  the  argument  for  the  pursuer. 

''  And  next  as  to  the  trust,  I  think  Mr.  Riddell  was  bound  to 
reconvey  the  subject  of  it  to  Mrs.  Hunter  precisely  in  the  same 
condition  in  which  he  received  it.  Suppose  there  had  been 
restrictions  or  fetters  imposed,  the  estate  in  her  person  would 
then  have  been  less  valuable  than  it  was  before.     I  must,  there- 
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fore,  hold  that  according  to  Mr.  Riddell's  own  worda,  he  was 
bound  to  retrocess  her  in  her  own  right,  that  is,  to  reconvey  Bntnau. 
the  estate  to  her,  destination  and  all,  precisely  as  it  had  for-  IsiaT 
merly  been.  This  leads  to  the  conclusion  that  the  word  heirs, 
used  in  the  reconveyance,  can  only  mean  the  heirs  of  the  body 
of  the  two  sons  successively,  and  that  after  them  the  estate 
must  go  to  the  heirs  mentioned  in  her  father's  settlement 

"  I  ^ree,  on  the  other  hand,  that  a  man  of  business  need  not 
produce  express  authority  for  everything  which  he  does.  A 
person,  sciens  el  prndens,  is  presumed  to  know  the  nature  and 
import  of  the  deeds  which  he  executes,  as  was  lately  found  in 
the  case  of  Sir  Thomas  Gibson  Carmichael,  where  the  Court 
would  not  hear  evidence  that  he  meant  to  do  something  else  in 
his  marriage-contract  than  what  was  actually  done. 

"  But  here  it  is  contended  that  this  lady's  succession  should 
be  r^ulated  by  a  deed  not  executed  by  herself  but  by  another. 
It  is  true  that  succession  in  land  is  often  regulated  by  a  charter 
not  strictly  the  deed  of  the  party  ;  but  in  that  case  the  signa- 
ture and  previous  writings  on  which  its  terms  depend  are  made 
out  and  revised  by  him.  Here  it  does  not  appear  that  Mrs. 
Hunter  ever  saw  the  redisposition  or  knew  its  contents  till  it 
was  forced  by  Mr.  Cauvin  from  Mr.  Riddell  long  after  its  exe- 
cution, and  when  her  son  was  about  to  be  put  upon  the  free- 
holder's roll.  Had  the  question  oven  rested  here,  I  would  have 
been  for  altering  tlie  Lord  Ordinary's  interlocutor.  But  it 
fiirther  appears,  that  when  Mrs.  Hunter  was  informed  by  Mr. 
Cauvin  of  the  import  of  the  deed,  that  she  was  both  surprised 
and  angry,  and  set  about  taking  steps  to  undo  what  had  been 
done.  She  Uved,  however,  a  considerable  time,  and  died  with- 
out having  made  any  alteration  ;  which,  perhaps,  may  bo  con- 
sidered as  a  circumstance  of  approbation,  and  is  at  least  a  fair 
point  of  discussion,  which  has  not  yet  been  very  fully  argued." 

LOBD  Mbadowbank  observed, — "  The  case  has  been  very 
fully  and  carefiilly  prepared  for  judgment.  The  opinion  I  had 
formed  as  Lord  Ordinary  in  tlie  Outer-House,  has  not  been 
shaken  by  the  able  pleadings  in  the  petition.  The  principles  of 
law  on  which  it  depends  are  clear  and  iixed.  We  must  shut 
our  ears  to  all  obloquy  of  the  parties,  and  follow  established 
rules.     Mr.  Riddell  had  a  remote  interest  in  the  deeds  which 
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Molls      he  prepared ;  but  we  canuot  attend  to  this,  or  allow  any  such 
RiDDKLL.     consideration  to  shake  general  rules. 
X816.  "  It  is  common  for  a  person  leaving  money  to  desire  land  to 

be  bought  and  entailed.  The  entail  is  then  executed  by  the 
seller,  but  is  held  in  law  to  be  the  deed  of  the  person  deceased. 
In  the  same  way,  the  deed  of  retrocession  is  Mrs.  Hunter's  deed 
and  not  Mr.  Riddell's. 

"  The  lady  was  not  unprotected  when  these  deeds  were  exe- 
cuted, but  under  the  guardianship  of  her  husband,  who  settled 
his  own  estate  in  the  same  way  at  the  same  time. 

"  All  the  leaning  of  law  is  in  favour  of  the  defender.  The 
estate  was  a  fee-simple  in  Mrs.  Hunter,  and  descended  to  her 
son,  and  then  naturally  went  to  his  heirs. 

''  I  do  not  consider  that  this  estate  was  ever  a  limited  fee. 
It  may  be  said  that  all  conveyancers  have  considered  a  right  to 
a  person  in  liferent,  and  to  children  .nascUuri  in  fee,  to  be  an 
unlimited  right  in  the  parent.  If  any  such  destination  is  in- 
volved in  a  contract  of  marriage,  the  question  becomes  ve^ 
different,  because  the  obUgations  arising  out  of  an  onerous  con- 
tract then  intervene.  But  in  this  case,  if  even  the  fee  had  at 
one  time  been  limited,  the  service  in  1766  was  in  contravention 
of  the  fetters,  and  would  have  worked  them  off ;  because  the 
years  of  prescription  have  run  since  that  service  was  expede, 
and  have  now  closed  the  question. 

"  An  attempt  is  made  to  argue  that  the  deeds  were  executed 
only  for  a  poUtical  purpose,  and  should  be  held  effectual  for  no 
other.  But  I  will  never  construe  such  deeds  in  a  way  differwii 
from  other  deeds ;  and  if  people  will  engage  in  such  transac- 
tions, they  must  abide  by  the  consequences. 

"  Mrs.  Hunter  took  out  a  new  charter  to  herself  and  her  heirs, 
which  was  carried  to  her  son  by  his  general  service ;  and  al- 
though he  never  took  iufeftment,  the  personal  right  was  fiilly 
carried  to  him,  and  again  goes  to  his  heir.  In  this  way  there 
was  a  complete  surrender  to  the  Crown,  a  new  right  being  taken 
to  Mrs.  Hunter  and  her  heirs ;  and  this  the  highest  authoritj 
ill  the  law  of  Scotland  says  is  the  very  proper  step  for  wiping 
out  former  tailzies.  The  pursuer  allows  this,  provided  the 
former  tailzie  had  been  feudalized ;  but  I  hold  it  true  the  more 
strongly  that  the  tailzie  never  was  feudalized.     On  this  ground. 
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I  said  in  the  Outer-House,  that  I  would  not  consider  the  case  of      ^loj*-" 

T. 

Skene  as  an  authority  to  that  eflFect.  Riduell 

"  It  is  a  most  valuable  privilege  to  the  country  that  personal      liio. 
deeds  affecting  heritable  property,  which  may  be  latent  and 
unheeded,  are  blotted  out  and  evacuated  by  a  new  investiture. 

"  We  have  next  the  deed  of  retrocession  proceeding  under  an 
imperfect  narrative,  which  does  not  mention  that  the  series  of 
heirs  was  to  be  altered.  But  no  lawyer  has  ever  said  that  the 
dispositive  words  are  to  be  controlled  by  any  defect  in  the  nar- 
rative. The  lady  was  retrocessed  in  her  full  right  as  absolute 
fiar,  and  changing  the  series  of  heirs  was  only  executing  one  of 
her  privileges.  She  might  have  cancelled  or  altered  this  deed 
the  next  day,  or  done  anything  with  it  she  chose.  It  would 
shake  the  law  of  Scotland  to  hold  that  it  was  not  wholly  her 
own. 

"  On  another  point,  I  have  no  doubt  that  the  destination  in 
this  deed  to  Colonel  Hunter  and  his  heirs  put  an  end  to  all 
former  and  different  destinations,  and  effectually  destroyed  the 
destination  in  the  old  settlement.'' 

LoBD  Justice-Clerk  Hope  observed, — "  I  agree  entirely  with 
Lord  Meadowbank.  We  cannot  look  to  motives  which  may  be 
mixed,  but  only  to  what  has  been  done  and  to  consequences. 

"  A  surrender  in  the  hands  of  the  superior  is  the  most  solemn 
manner  of  altering  a  destination  or  working  of  a  tailzie.  I  have 
known  this  done  on  more  estates  than  one  ;  and  at  present  a 
case  consists  with  my  own  knowledge  where  creditors  to  the 
amount  of  £100,000  depend  for  security  on  an  estate  which  was 
once  entailed,  but  where  the  tailzie  has  been  worked  off  in  this 
way,  and  where  the  new^  charter  also  was  first  taken  out  for  a 
political  purpose. 

"  It  is  very  natural  that  in  passing  a  new  charter  for  a  poli- 
tical purpose,  the  parties  should  say,  Let  us  look  over  our  set- 
tlements and  regulate  them,  and  thus  save  money  by  doing  two 
things  at  once.  And  of  the  two  objects,  the  new  destination  is 
a  proper  and  a  legal  purpose,  while  the  other  is  at  best  but  an 
evaaon  of  the  election  laws. 

"  To  a  certain  effect  I  agree  with  Lord  Robertson,  that  if  I 
purchase  from  a  near  friend,  and  trusting  to  him,  I  am  so  de- 
ceived in  the  terms  of  the  disposition  that  the  estate  is  brought 
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MoLLB  back  to  himself,  a  remedy  will  be  given.  But  here  the  retaro- 
RiDDiLL.  cession  was  not  only  completely  and  fairly  made  but  accepted 
igig^  of,  because  infeftment  instantly  followed  and  was  recorded; 
which  pubUshed  the  matter  to  all  the  world,  and  must  have 
made  it  known  to  herself  and  her  husband  if  they  had  been 
ignorant  before.  And  as  to  the  Crown  charter,  where  the  new 
destination  was  the  same,  she  acted  upon  it  by  disponing  it  pro 
tanto  in  liferent  to  her  husband,  and  afterwards  to  her  son." 

The  Court  being  equally  divided,  the  case  stood  over  for  the 
opinion  of  the  Senior  Lord  Ordinary  in  the  Outer-House,  who 
having  given  his  judgment  in  favour  of  the  defender,  the  Court 
accordingly  adhered  to  the  interlocutor  of  the  Lord  Ordinary. 

Lord  Glenlee  observed, — "  The  first  question  that  occurs  is, 
Whether  Mrs.  Hunter  was  left  by  her  father's  deed  an  absolute 
and  unlimited  fiar  ?  Even  if  she  had  been  at  one  time  limited, 
it  is  pleaded  that  the  limitations  have  been  worked  off  by  the 
running  of  the  years  of  prescription.  But  I  think  she  couM 
never  be  considered  as  a  limited  fiar,  and  she  had  full  power 
to  alter  the  succession. 

''  The  next  plea  of  the  pursuer  is,  that  the  deeds  were  Boade 
for  pohtical  purposes  ;  and  in  such  a  question  as  this,  that  mar 
be  a  circumstance  to  be  considered  along  with  other  evidence, 
but  it  cannot  weigh  much.  When  such  deeds  are  made,  care 
is  always  taken  that  the  dominium  utile  shall  not  at  least  go 
against  the  inclination  of  the  parties.  And  where  their  minds 
are  made  up,  people  of  moderate  fortune  always  take  this  (^ 
portunity  of  settling  their  estates  ;  and  if  their  minds  are  not 
made  up,  they  at  least  take  care  to  do  nothing  contrary  to 
their  incUnations  in  this  respect,  although  it  may  be  othenrise 
with  a  man  of  very  great  fortune  who  has  many  votes  to  make, 
and  looks  no  further.  In  the  case  of  Rose  of  Kilravock,  where 
the  destination  was  truly  meant  to  be  altered,  if  the  argument 
of  the  pursuer  had  been  listened  to,  the  estate  would  have  been 
carried  directly  contrary  to  the  intention  of  the  proprietor,  had 
it  not  been  for  the  production  of  a  letter,  which  clearly  showed 
his  intention,  but  which  was  written  and  preserved  from  mere 
accident. 

"  Then,  firsU  as  to  the  superiority,  Mrs.  Hunter's  serving  heir 
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er  father,  and  taking  up  the  estate  in  that  way,  did  not  Molli 
lute  his  settlement.  Then  came  the  deeds  of  1779.  It  is  Riddkll. 
ded  that  these  deeds,  not  being  in  direct  contrary  terms  to  isie. 
settlement,  do  not  change  it.  But  on  this  point  I  think  the 
I  Ordinary's  opinion  is  right.  As  long  as  the  estate  is  trans- 
ed  by  services,  the  same  estate  remains  and  is  transferred, 
when  a  resignation  takes  place,  the  whole  estate  is  resigned 
the  hands  of  the  feudal  superior,  and  the  vassal  has  no 
t  except  what  arises  under  the  new  charter,  which  indeed 
measures  the  right  of  the  superior.  The  whole  old  estate 
ntirely  surrendered,  and  the  new  grant  regulates  com- 
ply. This  reasoning  may  not  be  convincing  to  ever}'*  person. 
Is  strictly  conformable  to  feudal  principles. 
The  next  subject  of  discussion  is,  as  to  the  meaning  of  the 
1  heirs ;  and  this  is  a  different  question  from  the  former 
It  is  argued  that  the  word  means  heii's  of  the  investiture, 
so  it  does — and  the  meaning  of  the  word  is  the  same  in 
.  deeds.  But  the  heirs  called  by  the  deed  1766  are  different 
i  those  called  by  the  deed  of  1779.  There  is  no  case  which 
es  out  the  proposition  contended  for  by  the  pursuer,  that 
term  heirs  whatsoever  may  be  construed  to  mean  those 
led  in  the  settlement  of  an  ancestor.  The  case  of  Skene  is 
'  different.  The  former  deed  was  there  the  man's  own,  and 
nt  to  regulate  his  succession  after  his  death ;  and  the  new 
stiture  was  not  the  mode  in  which  he  would  have  naturally 
red  it,  if  he  had  meant  so  to  do. 

On  these  grounds,  I^think  the  decision  of  the  Lord  Ordinary 
ght  as  to  the  superiority,  and  that  the  case  is  stronger  as 
lie  dominium  utile" 

he  pursuer  having  again  reclaimed,  the  Court  "  Adhered."  Dec.  i3,  isii. 
lOBD  Meadowbank  observed, — "  The  decision  of  the  present  Opinionb 
!  follows  as  a  corollary  from  the  judgment  in  the  case  of 
vie  V.  Craig  Buchannan,  both  of  them  depending  on  the  case 
llshieshiells.  The  great  importance  of  sopiting  latent  per- 
d  rights  calls  strongly  for  a  judgment  of  the  Court,  pro- 
neing  that  a  new  feudal  investiture  puts  an  end  to  them  as 
as  a  new  conveyance.  And  this  will  rescue  land-rights 
1  the  only  remaining  hazard,  because  no  man  can  tell  what 
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has  become  of  his  great-grandfather's  contract  of  marriage,  and 
thus,  by  taking  out  a  new  investiture,  not  only  is  the  destina- 
tion of  the  lands  themselves  secured,  but  an  easy  mode  is  at 
the  same  time  afforded  for  securing  the  small  gratuitous  burdens 
that  proprietors  may  choose  to  impose  upon  them. 

"  Personal  fees,  I  use  the  expression  as  a  good  one,  are  not 
merely  in  obligatione^  but  are  inchoated  feudal  rights  which  may 
at  any  time  be  completed.  When  procuratories  of  resignation 
fell  by  the  death  of  the  grantor,  it  was  generally  inquired  into 
by  our  older  lawyers,  whether  the  grantor  were  alive  or  not ; 
and  if  he  were,  the  procuratory  was  always  considered  as  the 
beginning  of  a  feudal  right.  If  he  were  dead,  the  right  of  action 
only  remained.  But  now  that  procuratories  have  been  ren- 
dered perpetual,  it  becomes  the  more  necessary  that  the  doc- 
trine of  sopiting  the  rights  I  have  alluded  to  should  be  finaDv 
established.'' 


JoDanENT.  The  pursuer  having  appealed  to  the  House  of  Lords,  "  It  was 

^^\^^m.  Ordered  and  Adjudged — Lord  Eldon  Chancbllob  presiding- 

That  the  Appeal  be  Dismissed,  and  that  the  Interlocutor  therejn 

complained  of  be  Affirmed." 


1.  One  branch  of  the  case  of 
Zuille  v.  Morrison,  March  4, 
1813,  See  supra,  p.  591,  was  iden- 
tical with  that  of  Molle  v.  Rid- 
dell.  The  lands  of  Croy  were 
provided  and  secured  in  a  con- 
tract of  marriage  to  the  heirs-male 
of  the  marriage ;  whom  failing,  to 
heirs-female,  the  eldest  heir-female 
always  succeeding  without  di  vision. 
The  marriage-contract  was  ne- 
glected, the  successive  heirs-male 
making  up  titles  under  the  old 
investiture.  The  heir-male  last 
in  possession,    in  consequence  of 


some  poUtical  arrangements,  re- 
signed the  lands  of  Croy,  and  ob- 
tained a  Crown  charter  in  favour 
of  himself  and  his  heirs  whatso- 
ever, and  infefitment  followed  upon 
the  charter.  On  his  death  the 
succession  opened  to  the  femile 
line.  The  eldest  heir-femak 
claimed  the  estate  under  the  coo- 
tract  of  marriage,  to  the  excluaon 
of  the  other  heir-  female.  A  nether 
heir-female  claimed  half  of  the 
estate  as  being  an  heir-portiowr 
under  the  destination  containtHl 
in  the  charter  of  resignation  «• 


DOUBLE  TITLES  TO  LAND. 


631 


tlic  lieir-male  last  in  pos- 
Thc  Court  found  that 
ination  in  the  contract  was 
;nd  to  by  the  new  investi- 
aincd  by  the  last  heir,  who 

power  over  the  estate,  and 
ercfore  it  devolved  upon 
rtioners  in  terms  of  that 
are. 

tie  interlocutor  of  LoitD 
:u,  Ordinary,  relating  to 
Is  of  Balfunning  a3  well  as 
■  of  Croy,  was  as  follows, — 

that  by  Archibald  Buch- 

contract  of  marriage,  1st 
ber  1713,  the  estate  of  Bal- 
:  and  Croy,  and  all  con- 
uring  the  marriage,  were 
d  to  the  beirs-male  of  the 
;e ;  whom  failing,  to  the 
bcirs  therein  mentioned : 
that  the  jus  credili  arising 
Ills    contract   became   ex- 

by  the  succession  of  Arch- 
lie  second,  who  was  the 
ion  of  the  marriage,  and 
irovision  under  it,  and  who 
a  father's  death  made  up 
«  feudal  titles  to  the  dif- 
estates,  which  he  was  at 
to  do,  either  aa  heir  of  line 
.he  former  investitures,  or 
of  provision  under  tho  con- 
laving  both  characters  in 
id  being  under  no  limita- 
favour  of  the  subsequent 
.'ho  were  not  in  oiiligatione 
.ly  in  ilestiiiatione,  failing 
Finds,  that  although  the 
tion  in  favour  of  those  other 
as  alterable  at  pleasure  by 
d  afterwards  by  his  nephew 
^ccssor  Walter,  who  made 
lar  titles  by  special  service 


and  precept  of  clare  conttat,  under 
the  investitures,  yet  in  fact  neither 
of  them  made  any  alteration  as  to 
the  lands  of  Balfunning,  but  left 
this  part  of  the  estate  to  devolve, 
upon  the  death  of  Walter,  in 
terms  of  the  desUnation  already 
mentioned :  Finds,  upon  the  prin- 
ciples of  the  cases  of  Smith  and 
Bogle  V.  Gray,  and  Durham  r. 
Durham,  that  the  destination  con- 
tained in  the  marriage-contract 
has  neither  been  altered,  as  to  these 
lands  of  Balfunning,  by  the  form 
of  cxpeding  the  titles,  nor  cut  off 
by  prescription,  either  positive  or 
negative ;  and,  therefore,  that  tlie 
succession  in  these  lands  now  de- 
volves upon  the  pursuer's  consti- 
tuent, Andrew  Leny  Buchannan, 
as  the  eldest  heir-female  descend- 
ed of  the  marriage :  Finds,  as  to 
the  lands  of  Croy,  that  the  desti- 
nation contained  in  the  contract 
was  put  an  end  to  by  the  deeds 
of  Walter,  the  last  heir,  who  had 
full  power  over  the  estate,  and  by 
the  new  investitures  made  ap  in 
hia  person  to  these  lands,  both 
property  and  superiority,  with  the 
reconsolidation  thereof  by  titles, 
devised  to  him  and  his  licirs  and 
assignees ;  the  Lord  Ordinary 
considering  it  to  be  of  no  import- 
ance whether  these  new  titles  were 
made  up  for  political  purposes  or 
othenvise  ;  and,  therefore,  linds 
that  the  lands  of  Croy  now  belong 
to  the  pursuer's  constituent  and  to 
the  defender  Captain  Moiiison 
equally,  as  heirs-portionera  of  line 
to  their  last  predecessor/'  To  this 
interktcutor  the  Court  adhered. 
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SECTION  L 

DISPOSITION  IN  SECURITY. 

An  Infeftment  in  Security  will  cover  only  the  Sum  actually  advanced 
at  the  date  of  the  Infeftment,  unless  at  the  same  dale  an  Abs(Me 
Obligation  for  the  Balance  of  the  whole  su/m  secured  has  been  gratJid 
to  the  Debtor. 

I.— DEMPSTER  V.  KINLOCH. 

June  18, 1760.  SiR  James  Kinloch  in  1730  granted  a  liferent  to  his  wife 
over  the  estate  of  Kinloch.  She  was  infeft  in  December  1742, 
and  her  sasine  was  recorded  in  February  1743. 

In  November  1742  he  granted  an  heritable  bond  to  George 
Dempster  for  the  sum  of  £20,000  Scots.  Upon  this  bond  in- 
feftment was  taken  in  December  1742,  and  recorded  in  January 
1743.  At  the  date  of  the  bond,  only  £8735  Scots  was  ad- 
vanced. Of  the  same  date  he  granted  an  obligation  to  Sir 
James  to  pay  the  balance  of  £11,265  Scots  at  any  term  of 
Whitsunday  or  Martinmas  he  should  demand  it.  The  bond 
contained  the  foUowinor  clause  :  "  But  if  the  sum  alreadv  ad- 
vanccd,  and  others  to  be  hereafter  required,  shall  not  extend  to 
the  foresaid  sum,  then  and  in  that  event  the  foresaid  heritable 
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Iwnd,  with  what  shall  follow  upon  the  same,  shall  be  and  is    D»i»TM 
hereby  restricted  to  what  shall  be  truly  paid  and  advanced  of    Kimlooh. 
the  said  £20,000/'     The  balance  was  advanced  by  Dempster      TtsoT 
in  1743. 

In  a  ranking  of  Sir  James'  creditors,  Lady  Kinloch  claimed 
to  be  preferred  to  Dempster,  except  as  to  the  £8735  advanced 
by  him  at  the  date  of  the  heritable  bond. 

Pleaded  for  Lady  Kinloch. — An  infeftment  granted  for  AiouMBNT  foe 

LaDT  KlNLOOH. 

jecurity  cannot  from  the  nature  of  the  thing  be  eflFectual  beyond 
lihe  money  advanced.  A  sum  cannot  be  secured  unless  there 
be  an  actual  security,  and  as  little  can  a  security  subsist  with- 
3ut  a  debt  of  which  it  is  a  security.  At  the  date  of  his  infeft- 
ment Dempster  had  a  real  security  for  £8735  only.  At  that 
date  he  was  not  entitled  to  draw  one  shilUng  more  out  of  Sir 
James'  estate.  Lady  Kinloch's  infeftment  was  recorded  before 
any  farther  advance  was  made  by  Dempster.  She  must  there- 
fore be  preferable  to  him  beyond  the  sum  actually  advanced  by 
bim  at  the  date  of  his  infeftment. 

Dempster  did  not  grant  any  absolute  security  for  the  balance, 
which  could  be  transferred  to  or  affected  by  Sir  James'  creditors, 
so  as  to  have  made  the  counter  obligation  a  debt  due  to  him  by 
Dempster.  The  obUgation  was  conditional  to  pay  if  demands 
were  made  upon  him,  which  never  might  have  been  made,  and 
In  that  case  the  heritable  bond  was  restricted.  The  debt  only 
u*ose  on  the  existence  of  the  condition,  and  before  that  Lady 
Kinloch's  infeftment  intervened.  Her  intervening  infeftment 
cannot  be  prejudged  by  a  subsequent  advance.  These  advances 
cannot  have  a  retrospective  effect  so  as  to  validate  the  previous 
infeftment  for  more  than  had  been  advanced  at  its  date.  This 
argument  is  sound  at  common  law.  But  by  the  Act  1696  it  is 
enacted,  "  That  any  rights  that  should  be  granted  for  relief  or 
securities  of  debts  to  be  contracted,  should  be  of  no  force  as  to 
debts  contracted  after  the  sasine."  This  is  precisely  the  case 
3f  the  debt  in  question. 

Pleaded  for  Dempster. — The  Statute  1696  annuls  securi- ARauMKHT  ?ob 

Dkmpstkr 

ies  for  debts  in  general  to  be  contracted  ;  but  in  many  cases 
;he  extent  of  a  debt  contracted  may  be  uncertain,  as  in  infeft- 
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ments  for  relief  and  of  \varrandice  ;  and  in  some  it  is  uncertain 
if  any  debt  shall  ever  exist,  as  of  a  jointure  to  a  wife.  This 
case  is  not  at  all  that  of  the  act.  Here  security  is  given  for  a 
precise  sum,  and  that  really  due  at  the  time.  The  bond  granted 
by  George  Dempster  is  precisely  such  as  would  make  a  good 
groimd  of  a  counter  obligation.  It  might  have  been  transferred 
and  claimed  against  him  ;  nor  could  he  have  retained  any  part 
thereof,  on  account  of  his  claim  against  Sir  James  Kinloch.  If 
he  had  died  his  executor  would  have  been  debtor,  and  his  heir 
creditor  in  the  heritable  bond.  And  though  if  he  had  been 
pursued  himself  by  Sir  James,  he  might  have  defended  himself 
it  could  only  have  been  by  proponing  compensation,  which 
would  not  have  been  competent  to  him,  if  the  term  of  payment 
of  the  heritable  bond  should  be  supposed  suspended  to  a  term 
later  than  when  his  bond  was  exigible.  Many  transactions  have 
been  conducted  in  this  manner.  The  banks  have  lent  money 
on  heritable  bonds,  and  have  only  paid  part  of  the  sum  and 
given  obligation  for  the  remainder  at  a  term.  And  in  one  case 
the  money  was  immediately  put  into  the  grantor's  cash  account^ 
so  that  the  bond  was  to  be  a  security  for  what  he  should  dnw 
out. 


First  interio-        The  Lords  "  preferred  George  Dempster's  claim  to  the  claim 
F^it  mT  of  the  Lady  Kinloch." 

Second  Interio-     Lady  Kinloch  having  reclaimed,  "  The  Lords  found  George 
June  18  ^1760  Dempster  preferable  for  the  sums  paid  by  him  prior  to  the 

Lady's  infeftment,  and  found  that  she  was  preferable  to  him  as 

to  the  remainder  of  his  claim." 


Karnes'  Re- 
markable Deci- 
sionB,  vol.  iL 
p.  288. 


Lord  Kames  in  his  Remarkable  Decisions  observes, — "  At 
advising,  Elchies  insisted  that  George  Dempster's  back-bond 
made  him  debtor  to  Sir  James  Kinloch,  that  Sir  James  could 
assign  the  back-bond,  and  that  the  debts  therein  contained  were 
arrestable  by  his  creditors.  Arniston  and  the  other  Judges 
were  of  opinion,  that  the  back-bond  did  not  constitute  a  debt, 
that  no  action  of  debt  could  he  upon  the  back-bond,  but  only 
an  action  to  create  a  debt  or  to  lend  money,  and  that  when 
Dempster  advanced  the  money,  it  was  not  paying  a  debt  due 
by  him,  but  on  the  contrary,  it  was  lending  money  and  creatin? 
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bt.  Accordingly  it  carried,  Elchies  only  dissenting,  that 
-jady  was  preferable  before  Dempster,  qtwad  the  sums  ad- 
ed  after  the  date  of  her  infeftment,  both  by  common  law 
by  Statute  :  by  the  common  law,  because  a  security  cannot 
vithout  a  subsisting  debt  which  is  secured ;  and  by  the 
ite,  because  there  was  no  debt  contracted  at  the  date  ol 
pster's  sasine,  except  the  £8000." 


Dempstib 

r. 

KiNLOCH, 

1760. 


Lord  Kilkerran,  in  refer- 
to  the  judgment  in  the  case 
Dempster  t\  Kinloch,  ob- 
s, — "  However  this  judgment 
1  have  gone,  it  had  been  of 
consequence  as  a  precedent, 
e  question  did  not  turn  upon 
point  of  law,  but  upon  the 
ruction  of  the  obligation  in 
ack-bond.  For  it  was  by  all 
id,  that  taking  it  as  an  abso- 
obligation  for  the  £11,265 
Ivanced,  that  could  have  been 
«d  by  a  creditor  of  Sir 
3s',  it  would  have  been  secured 
le  infeftment,  no  less  than  if 
i  been  advanced  at  the  date 
e  bond,  nothing  being  more 
ary  than  to  make  up  a  part 
lum  by  a  bill  or  bond  for  a 
ce.  But  on  the  other  hand, 
)se  it  not  to  have  been  such 
ligation  as  was  affectable  by 
Jitor,  but  an  obligation  pen- 
upon  the  will  of  Sir  James, 
ler   he   would    require    the 


money  or  not,  as  at  pronouncing 
the  last  interlocutor  the  majority 
of  the  Court  understood  it,  there 
was  as  little  doubt  but  that  the  last 
was  the  just  judgment." — Kil- 
kerrarCs  Decisions^  p.  393. 

2.  LordElchies,  in  his  notice  of 
the  case  of  Dempster  r.  Kinloch, 
observes, — "  The  majority  of  the 
Court  inter  quoa  ego  thought  that 
he  was  creditor  from  the  date  of 
the  bond  for  the  whole  sum,  and 
Sir  James  creditor  in  the  counter 
obligation,  and  that  this  fell  not 
under  the  Act  1696,  which  con- 
cerned only  infeftments  in  general 
for  debts  to  be  contracted,  and 
therefore  preferred  Dempster. 
But  afterwards  the  Court  altered, 
and  preferred  my  Lady  Kinloch 
as  to  all  the  sum  except  the 
£8735,  which  in  effect  finds  that 
for  all  the  rest  he  is  but  a  personal 
creditor."  —  Elchies*  Decisions^ 
voce  InfefVnienU 
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II.— FULTON  V.  LEAD. 

Juno  22, 1826.       On  26th  February  1821,  William  Love  granted  an  heritable 

bond  in  security  to  J.  Lead  for  £1400,  on  which  infeftment  was 
taken  on  the  same  day,  and  recorded  on  2d  March  foUowiog. 
The  estates  of  Love  having  been  sequestrated,  Fulton  the  trustee 
brought  an  action  of  reduction  of  the  bond,  on  the  groimd  that 
although  the  bond  had  been  granted  for  £1400,  yet  Lead  had 
only  paid  £600,  and  accepted  his  bill  for  £200,  and  that  quoad 
ultra  it  was  to  be  a  security  for  debts  to  be  afterwards  con- 
tracted, and  was  therefore  to  that  extent  liable  to  be  set  aside 
under  the  Act  1696. 

AEQUMmrr  for      Pleaded  FOR  THE  DEFENDER. — At  the  date  of  the  execution 

of  the  bond,  it  had  been  arranged  between  the  parties  that  the 
balance  of  £600  should  remain  in  the  defender's  hands  until  a 
search  of  encumbrance  were  produced,  and  the  recorded  sasine 
delivered  to  him.  An  obligation  for  payment  of  that  sum  on 
that  condition  had  been  granted,  and  on  receiving  delivery  of 
the  sasine  duly  registered  and  also  the  bond,  the  defender  paid 
that  sum  to  Love. 

argumiht  fob  Pleaded  for  the  Pursuer. — There  is  no  evidence  of  the  de- 
fender's  allegation,  and  even  if  it  were  true,  it  is  not  relevant 
seeing  that  the  obligation  was  not  pure  and  unqualified,  but 
was  subject  to  a  condition.  The  recording  of  the  sasine  was  of 
itself  suflBicient  deUvery,  and  no  payments  were  made  until  a 
considerable  time  thereafter. 

Lord  Eldin  assoilzied  the  defender,  but  on  a  representation 
Lord  Medwtn  recalled  that  interlocutor,  and  Found,  "  That 
only  £800  was  advanced  at  the  date  of  the  bond,  and  that  the 
balance  was  not  paid  till  12th  June  thereafter ;  and  farther  Found, 
that  the  allegations  that,  at  the  time  of  signing  the  bond,  an 
obligation  was  granted  by  the  defenders  and  delivered  to  the 
bankrupt,  obliging  himself  to  pay  what  remained  to  make  up 
the  sum  in  the  bond  on  a  search  of  encumbrances  being  pro- 
duced, and  seiyaraiim,  that  the  bond  was  not  delivered  to  the 
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reditor  till  the  fiiU  amount  was  paid,  were  sufficient  to  evade  the      fumw 
ihallenge  on  the  ground  that  the  bond  was  granted  for  subse-       liad. 
[uent  contractions,  and  appointed  the  parties  to  state  whether      l^eT 
here  was  any  objection  to  a  remit  to  the  Jury  Court  to  ascer- 
ain  the  truth  of  these  averments/^ 

The  pursuer  having  reclaimed,  the  Court  recalled  the  inter-  interlocutor  of 
ocutor,  and  "  Remitted  to  the  Lord  Ordinary  before  answer  to  j^y  g,  1826. 
•eceive  a  condescendence  from  the  defender  of  what  he  avers 
ind  oflFers  to  prove  respecting  the  sum  of  money  actually 
tdvanced,  or  obligation  incurred  by  him,  with  a  view  to  the 
lecurity  granted  to  him  for  £1400,  and  to  appoint  the  defender  to 
^ve  in  a  special  condescendence  of  the  nature  of  the  obligation 
iUeged  to  have  been  granted." 

Lord  President  Hope  observed, — "  The  Lord  Ordinary  has     opnnoNs. 
:bund  that  in  point  of  law  the  allegations  are  relevant  as  to  the 
lature  of  the  obligation,  but  I  think  we  should  in  the  first  place 
lee  a  condescendence." 

Lord  Gillies  observed, — "  If  the  party  granted  a  pure  and 
immediate  obhgation,  the  case  may  not  be  within  the  Statute, 
but  I  doubt  if  it  be  sufficient  to  allege  that  he  was  to  grant  an 
obhgation  and  one  of  a  conditional  nature.  Besides,  is  parole 
evidence  competent  ?  We  should  recall  the  findings,  and  remit  to 
receive  a  condescendence  of  the  nature  of  the  alleged  obligation." 

A  condescendence  having  been  lodged  and  the  record  closed,  a 
proof  was  allowed.  The  two  principal  witnesses  were  the  bank- 
rupt and  his  wife.  The  former  deponed,  "  That  the  parties  met 
in  the  deponent's  house  at  Muirdikes  to  complete  the  transac- 
tion, and  on  that  occasion  the  accounts  between  him  and  the 
defender  were  squared,  and  the  bond  was  executed  by  the  de- 
ponent, he  at  the  same  time  getting  from  the  defender  the 
defender's  own  bill  for  £200,  and  also  a  letter,  if  he  recollects 
right,  by  the  defender  to  him,  which  specified  the  exact  balance 
which  was  to  be  paid  to  the  deponent,  and  this  balance  hardly 
amounted  to  £600  ;  that  the  letter  contained  a  promise  or  obli- 
gation of  some  sort  to  pay  that  balance  to  the  deponent,  but 
the  deponent  is  unable  to  remember  whether  any  time  of  pay- 
ment was  specified."  He  afterwards  explained  that  he  had  no 
doubt  that  the  letter  had  been  given,  but  he  could  not  recollect 
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FuiA^H  the  exact  nature  of  its  contents,  and  that  he  had  delivered  it  to 
Lead.  his  wife.  He  also  deponed  that  he  got  back  the  letter  from  his 
ig26.  wife,  and  subsequently  received  payment  of  the  amount  fixnn 
the  defender,  on  which  he  delivered  up  the  letter,  and  that  it 
had  been  arranged  that  the  money  so  paid  should  be  retained 
by  the  defender  "  till  he  should  make  a  search,  in  order  to  be 
satisfied  that  there  was  nothing  upon  the  deponent's  property 
besides  the  intended  loan.'' 

The  wife  deponed  that  she  received  the  letter  from  her  hus- 
band— that  it  was  an  obUgation  for  between  £500  and  £600— 
and  that  she  afterwards  returned  it  to  him.  Another  witness 
deponed  that  he  accidentally  saw  the  letter  for  a  few  moments, 
and  that  it  expressed  an  obligation  for  several  hundred  pounds. 

Lord  Medwyn,  Ordinary,  Found  "  That  the  facts  alleged  in 
defence  were  proved,  and  that  the  defender  being  absolutetv 
bound  to  pay  such  a  sum  as  would  make  up,  with  sums  advanced 
at  and  prior  to  the  date  of  the  bond,  the  sum  for  which  the  bond 
was  granted,  and  having  actually  paid  sums  maJdng  the  foB 
amoimt  of  his  advances  £1400,  as  soon  as  the  search  of  encom- 
brances  was  transmitted  to  him,  the  said  bond  is  not  chaIleng^ 
able  to  any  extent,  on  the  ground  that  it  was  granted  withant 
any  just  or  necessary  cause,  but  in  security  of  a  future  dsbt 
with  the  intention  to  give  an  unfair  preference  over  the  gnnter's 
other  lawful  creditors  ;  and  therefore  repelled  the  reasons  of 
reduction,  and  assoilzied  the  defender.*' 
June  2^\*826       ^^^  pursucr  having  reclaimed,  the  Court  "  Adhered." 


Where  the  deeds  constituting  the  Security  are  not  delivered  to  (A^ 
Creditor  until  the  sum  for  which  the  Security  was  granted  has  been 
advanced,  tfie  circumstance  of  the  sum  having  been  advanced  ajUr 
the  date  of  the  Infeftment  will  not  invalidate  the  Security. 

DUNBAR  r.  ABERCROMBY. 

July  80, 1789.      In  October  1774  Sir  James  Dunbar  granted  an   heritable 
NARBATrvE.   bond  for  £5000  in  favour  of  Sir  Robert  Abercromby,  and  in 
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S^ovember  following  infeftment  was  taken  on  the  bond.     The      duubab 
x)nd  and  the  instrument  of  sasine  were  deposited  in  the  hands  abxrorombt. 
)f  Mr.  Duff,  who  was  the  man  of  business  of  both  the  parties.      "itST 
3n  receiving  the  bond,  Mr.  Duff  granted  an  obligation  in  the 
Allowing  terms :  "  I  hereby  acknowledge  that  you  have  exe- 
nited  and  lodged  with  me  an  heritable  bond  on  your  estate  of 
Durham  for  £5000,  in  favour  of  Sir  Robert  Abercromby  of 
Berkenbog,  for  which  bond  I  declare  there  is  yet  no  part  of  the 
5um  advanced  you,  the  same  being  only  lodged  with  me  in  order 
bo  procure  cash  to  make  certain  transactions  on  your  account, 
Bvhich  I  shall  accordingly  do,  and  satisfy  you  as  to  the  applica- 
tion of  the  value  of  the  bond." 

The  money  was  advanced  at  different  times  until  spring 
1 775,  when  the  sum  of  £5000  having  been  completely  paid,  the 
heritable  security  was  delivered  up  to  Sir  Robert  Abercromby. 

In  a  competition  of  Sir  James  Dunbar's  creditors,  it  was  ob- 
jected that  as  this  money  had  not  been  all  advanced  prior  to 
the  date  either  of  the  bond  or  of  the  infeftment,  it  was  in  so  far 
a  security  for  a  future  debt,  and  fell  under  the  prohibition  of 
the  Act  1696. 

Pleaded  for  the  General  Creditors. — The  sum  of  money,  abgumkkt  »ob 
in  security  of  which  the  bond  was  granted  and  the  infeftment  ditora. 
taken,  not  having  been  paid  for  several  months  posterior  to  the 
date  of  the  latter,  it  was,  in  terms  of  the  Statute,  as  much  a 
future  debt  as  if  the  payment  had  not  been  made  for  years 
after.  In  the  case  of  Kinloch  v.  Dempster,  a  preference  claimed 
under  an  infeftment  in  security  of  £20,000,  was  restricted  to 
£8000,  that  part  of  the  money  only  which  was  paid  prior  to 
its  date  ;  and  in  the  late  case  of  Pickering  v.  Smith,  an  infeft- 
ment, in  security  of  money  to  be  drawn  in  consequence  of  a 
cash-credit  with  a  banker,  was  not  sustained. 

Pleaded  for  the  Heritable  Creditor. — The  security  in  arqumiwt  w.r 
question  was  never  intended  to  be  given  or  received  for  any  crrt^itor. 
future  debt.     It  was  not  delivered  to  the  creditor  until  the  whole 
of  the  money  was  paid.     Until  that  was  done,  it  was  retained 
in  the  custody  of  the  grantor's  agent,  who  happened  likewise  to 
be  the  agent  of  the  creditor.     The  delivery,  no  doubt,  was  pos- 
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i>iniBAR  terior  to  the  date  of  both  the  bond  and  the  infeftment ;  but  this 
abibobombt.  was  equally  necessary,  and  consistent  with  the  regular  practice 
i7gg  of  business.  By  that  practice,  which  is  essential  to  the  absolute 
safety  of  the  creditor,  the  debtor,  before  he  receives  his  money, 
must  have  the  bond  executed,  the  infeftment  taken,  and  the 
latter  likewise  put  on  record ;  so  that  in  such  cases  it  is  the 
date  of  the  delivery  of  the  security  which  is  alone  considered 
The  decision  in  the  case  of  Kinloch  regarded  a  future  and  im- 
certain  debt,  the  ground  of  that  judgment,  as  stated  by  honi 
Eilkerran,  being,  that  neither  the  residue  of  the  sum  had  hem 
paid,  nor  the  holder  of  the  security  laid  under  any  such  oUigar 
tion  to  pay  it  as  could  be  the  subject  of  diligence  to  the  gnmter 
or  his  creditors.  The  same  observation  is  applicable  to  the  case 
of  Pickering  v.  Smith. 

jT'^^'-sq       ^^®  Lords  "  Repelled  the  objection." 
opihiohs.         Lord  Henderland  observed, — "There  is  no  fraud    The 

Boll's  C&ses 

p.  57.  '  deeds  remained  deposited  with  the  agent  for  the  bankrupt  nsiai 
the  whole  money  was  paid.  It  is  proved  from  written  evidatce 
that  the  claimant  received  at  the  beginning  of  the  transacto 
a  list  of  the  debts  specified  that  he  was  to  pay,  and  the  deUs 
in  that  list  are  those  which  have  been  paid.  Now,  it  mast  be 
admitted  that  the  security  appears  at  first  sight  to  &Ii  under 
the  Act.  But  an  expiscation  has  been  allowed,  and  it  tunis 
out  that  the  creditor  was  to  pay  certain  debts  already  existing, 
contained  in  a  list  given  to  him  by  the  debtor  in  the  bond,  and 
that  these  debts  were  accordingly  paid.  In  this  situation,  the 
security  cannot  fall  under  the  Statute  ;  for  as  the  creditor  was 
to  pay  debts  existing  previous  to  that  security,  it  cannot  be 
considered  as  a  security  granted  for  debts  to  be  afterwards 
contracted.  Besides,  the  deeds  were  to  remain  undelivered 
until  the  whole  money  was  advanced.  It  is  very  true,  that 
ex  facie  the  bond  was  delivered,  when  it  was  given  to  a  person 
to  take  the  infeftment.  This  is  no  doubt  to  be  considered  as 
the  presumptive  term  of  delivery.  But  here  it  has  been  proved 
that  the  deeds  were  actually  not  delivered,  nor  meant  to  be 
delivered,  until  the  money  was  advanced.  This  security  does 
not  fall  under  the  Statute.'' 
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Lord  Justice-Clerk  Macqueen. — *'  This  is  au  abstract  ques-     dunbar 
tion  in  law,  and  it  is  a  very  injportant  one.     Prior  to  the  deUvery  abercrombt. 
of  the  deeds  to  the  creditor,  it  is  acknowledged  that  the  whole       Ym" 
of  the  money  was  advanced  to  the  debtor  ;  but  it  is  not  clear 
how  much  was  paid  prior  to  the  date  of  the  infeftment.    Whether 
then  is  the  date  of  the  sasine  or  that  of  the  delivery  of  the 
deeds  to  be  the  rule  ?     In  personal  transactions  people  trust 
to  each  other's  good  faith  ;  but  in  heritable  securities,  the  cre- 
ditor trusts  only  to  the  effect  of  his  bond  and  infeftment.     He 
retains  possession  of  liis  money  until  he  sees  it  secured  by  a 
complete  feudal  title  ;  and  this  includes  not  merely  a  sasine, 
but  a  sasine  duly  recorded.     It  would  be  strange  indeed  were 
the  law  to  sustain  an  objection  to  such  a  security,  and  because 
tlie  money  was  not  advanced  until  the  infeftment  was  put  upon 
record,  to  find  that  it  fell  under  the  enactment  of  the  Statute 
1696.     How  absurd  that  the  law  should  declare  the  creditor's 
security  to  arise  from  the  records,  and  with  the  same  breath 
declare  the  deed  null,  if  the  receiver  think  it  prudent  to  insist 
before  advancing  his  money  on  the  faith  of  it,  that  it  should 
enter  these  records.     The  law  never  meant,  nor  could  it  mean 
any  such  thing.     As  the  law  stood  at  the  date  of  the  Act  1696, 
lands  might  have  been  effectually  burdened  by  a  general  infeft- 
ment.    The  inconveniency  and  bad  consequences  of  this  had 
long  been  felt ;  and  to  such  a  height  had  the  practice  risen, 
that  securities  for  debts  to  be  contracted  were  in  use.     It  was 
to  redress  this  evil  that  the  Act  1696  were  made  ;  and  that 
Act  is  to  be  considered  as  a  declaration  of  the  common  law, 
with  a  view  to  check  a  practice  so  clearly  adverse  to  feudal 
principles,  rather  than  as  a  new  enactment.     By  the  words  of 
the  Act,  the  debt  must  be  contracted  at  the  date  of  the  infeft- 
ment, but  it  could  not  be  meant  to  preclude  the  infeftment  from 
being  perfectly  completed  before  the  money  was  advanced  upon 
it.     Now  in  this  case  the  security,  after  the  infeftment  was 
taken,  remained  in  the  hands  of  the  debtor,  and  the  whole 
money  was  advanced  before  it  was  allowed  to  become  a  security 
by  delivery  to  the  creditor.     Mr.  Duff*,  in  whose  hands  it  re- 
mained, was  the  confidential  agent  of  Sir  James  Dunbar,  and 
he  acted  upon  this  occasion  as  his  depositary.     We  are  told  by 
the  writers  on  our  law,  that  when  a  deed  is  out  of  the  hands  of 

2s 
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DoMBAB     the  granter,  if  it  be  an  onerous  deed,  it  must  be  presumed  to 

abkborombt.  be  in  the  possession  of  the  holder  for  behoof  of  the  grantee  ;  but 

1739        wherever  there  is  evidence  of  the  nature  of  the  depositation, 

this  general  presumption  must  yield  to  that  evidence,  and  the 

terms  of  the  depositation  must  have  effect.     I  am  for  repelling 

the  objection.'* 

Lord  Swinton. — "  It  is  not  necessary,  in  order  to  found  the 
objection  in  this  case,  that  fraud  should  be  proved  ;  it  is  suffi- 
cient that  the  security  be  for  a  debt  afterwards  contracted.  The 
date  of  the  sasine  is  the  rule,  and  the  question  is.  Whether  was 
the  debt  contracted  at  the  date  of  the  sasine  ?  Now,  no  debt 
was  contracted  in  this  case  until  the  money  was  advanced  ;  nor 
was  there  any  actionable  obligation  to  pay  the  same.  I  am  for 
sustaining  the  objection.'^ 

Lord  Rockville. — "  The  debtor  in  the  bond  was  obliged  to 
leave  the  country,  and  it  was  necessary  that  the  bond  should 
be  executed  before  he  went  away.  It  therefore  was  executed 
and  deposited  with  Mr.  Duff,  who  gave  a  letter  acknowledging 
himself  to  be  accountable  for  the  deed  to  the  debtor,  and  a  list 
was  furnished  of  the  debts  that  were  to  be  paid  off.  The  lender 
was  entitled  to  keep  his  money  until  he  received  a  complete 
security.  No  doubt  there  was  from  the  date  of  the  infefiment 
a  security  in  forma  verborum ;  but  there  was  truly  no  security 
until  the  deeds  were  delivered  to  the  creditor :  until  delivery 
they  were  entirely  in  the  power  of  the  granter." 

Lord  President  Miller. — "  The  deeds  were  in  no  sense  to 
be  considered  as  affording  a  security  to  the  claimant  at  the 
date  of  the  sasine.  It  was  only  a  step  in  the  transaction: 
merely  a  preparation  for  it.  The  Act  says,  that  a  security  for 
future  contractions  shall  not  be  effectual.  But  this  is  no  de- 
scription of  the  present  deed.  This  was  one  transaction,  a  loan 
of  £5000  was  the  sole  object  in  view.  It  was  in  its  progress 
when  the  infeftment  was  taken,  but  it  was  not  completed  unttl 
the  whole  money  was  paid  up,  and  the  security  put  into  the 
possession,  and  delivered  for  the  use  of  the  lender.  The  Statute 
is  meant  to  guard  against  the  introduction  of  a  new  debt  arising 
from  a  separate  transaction  than  that  for  which  the  securitj 
was  originally  granted.  The  Statute  is  meant  to  guard  ex- 
pressly against  the  danger  arising  from  bonds  of  relief.   Supper* 
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then,  an  heritable  bond  to  be  given  to  a  friend  in  roUef  of  a      Duhbae 
cautionary  obligation — would  your  Lordships  cut  down  that  abkbcrombt. 
gecurit}',  because  the  cautionary  obligation  was  not  signed  until      Tim" 
the  day  after  the  infeftment  in  relief  was  taken  ?     If  you  would 
not  decide  so  in  a  case  which  was  principally  in  the  view  of  the 
Statute,  How  can  that  Statute  be  made  to  reach  such  a  case  as 
the  present  ?     We  do  not  weaken  the  Act  by  sustaining  this 
bond  ;  for  wherever  sasine  is  taken  before  the  money  is  paid  by 
the  lender,  the  burden  of  making  good  his  security  by  evidence 
of  his  having  paid  the  money,  must  lie  upon  the  holder  of  the 
security.     Here  that  is  proved  by  the  circumstances  of  the  case  ; 
and  this  deed  cannot  fall  under  the  Act." 

LoBD  MoNBODDO. — "  In  this  case  the  infeftment  was  taken 
before,  but  no  warrant  was  delivered  to  the  claimant  until  after 
the  money  was  advanced.  The  security  was  not  granted  cum 
^ectu  till  delivery.  It  is  a  good  security,  although  the  sasine 
was  taken,  and  the  whole  completed  previous  to  the  payment 
of  the  money." 

Lord  Dreghorn. — "  If  the  creditor  had  advanced  part  of  the 
sum  at  the  date  of  the  sasine.  Would  he  have  had  a  real  security 
for  that  part  ?  Or  would  he  have  been  entitled  to  insist  for 
deKvery  of  the  bond  on  giving  a  back-bond  for  what  was  not 
advanced  V 

Lord  Justice-Clerk. — "The  bond  would  have  been  quali- 
fied by  a  declaration  on  the  back  of  it,  or  a  new  bond  would 
have  been  granted.'' 

Lord  Dreghorn. — "  I  am  inclined  to  think  the  security 
effectual/' 

Lord  Eskgrove. — "  I  have  no  difficulty  in  this  case.  It  was 
a  feir  and  honourable  transaction.  The  whole  sum  was  agreed 
to  be  lent  to  answer  the  pressing  occasions  of  the  borrower. 
It  was  not  to  be  advanced  all  at  the  same  moment;  £1000 
was  to  be  instantly  given,  and  the  remaining  part  of  the  sum 
applied,  according  to  the  direction  of  the  debtor,  in  payment  of 
debts  already  existing,  and  as  the  money  has  accordingly  been 
advanced,  a  question  like  this  is  rather  surprising.  It  would 
be  a  disgrace  to  the  country  were  there  a  law  existing  amongst 
us  which  would  have  the  effect  of  cutting  down  such  a  claim. 

"  The  Act  1696  is  directed  against  bonds  of  relief  as  covers 
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DuMBAR      to  fraud  ;    against  debts   which  were   not  in   contemplation 
abbrobombt.  at  the  time  of  granting  the  security ;  against  relief  of  debts 
I7g9.        to  be  afterwards  contracted  ;  and  against  indefinite  securities 
which  might  be   made  a  cover  for  future   debts.       The  Act 
does  not  declare  such  deeds  to  be  void ;   it  allows  them  to 
be  eflFectual  for  such  part  of  the  debt,  as  though  not  appearing 
ex  facie^  was  yet  truly  due  at  the  date  of  the  infeftment     This 
perhaps  was  giving  too  great  a  latitude  ;  but  in  the  present 
case  the  bond  describes   deeds  that   were   existing  and  in 
contemplation  at  the  time.     From  certain  circumstances,  it 
was  impossible  to  receive  the  whole  of  the  money  immediately, 
but  it  was  all  to  be  paid  within  a  short  time  ;  it  was  fixed 
liquidated,  and  agreed  upon,  at  the  date  of  the  bond.     The  Act 
refers  to  sasines  which  were  to  be  instantly  effectual  to  the  cre- 
ditor ;  but  here  the  creditor  derived  no  right  from  the  infeft- 
ment, it  was  not  effectual  to  him,  he  had  no  warrant  in  lus 
custody,  and  he  could  not  have  forced  delivery  of  the  bond 
In  the  case  put  by  Lord  Dreghorn,  it  may  be  said  that  the  bond 
is  not  yet  delivered ;  that  the  depositary  cannot  give  it  up ; 
but  if  the  debtor  has  received  part  of  the  money,  the  depositair 
to  that  extent  holds  the  security  for  behoof  of  the  creditor ;  and 
for  the  sum  advanced  the  creditor  would  rank  in  virtue  of  the 
infeftment.     If  the  Act  1696  is  to  be  judaically  explained  in 
the   manner  which  the   objectors   insist  for,    it   is    the  same 
thing  with   saying,  that  there  shall   be   an  end  to  heritable 
securities   in   Scotland.    I   am   not   obliged   to    put   faith  in 
any  man,  and  to  deliver  him  my  money  before  I  receive  my 
security.     I  trust  for  that  to  the  law  alone.     I  am  for  repelling 
the  objection." 
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An  Infeftment  in  SecuHty  cannot  he  granted  for  an  Indefinite  or 

a  Contingent  Sum. 

I.—PICKERING  V.  SMITH. 

In  October  1 783  James  King  granted  to  Smith,  Wright,  and  J*^  i«»  1788 
Gray,  bankers,  an  heritable  bond  for  £2500,  on  which  infeftment  Naerativb. 
was  taken  in  December  following.  Of  the  same  date  with  the 
bond  the  creditors  granted  a  separate  deed,  acknowledging  that, 
although  the  bond  bore  to  be  for  securing  the  sum  of  £2500, 
yet  it  was  only  designed  and  intended  for  securing  such  sums 
as  they  had  already  advanced,  or  might  thereafter  advance, 
during  the  currency  of  a  cash  account  which  they  had  opened 
in  favour  of  King. 

King  having  thereafter  become  bankrupt,  conveyed  his  estate 
to  the  pursuer,  as  trustee  for  his  creditors,  who  thereupon  in- 
stituted an  action  for  reducing  the  heritable  security. 

Pleaded  for  the  Pcjrsuer. — The  present  action  is  laid  upon  ABouMJWTroB 
the  Act  1696.  This  Act  declares  that,  "because  infeftments 
for  relief,  not  only  of  debts  already  contracted,  but  of  debts  to 
be  contracted  for  thereafter,  are  often  found  to  be  the  occasion 
or  covert  of  fraud,  it  is  therefore  farther  declared.  That  any 
disposition,  or  other  rights  that  shall  be  granted  hereafter, 
for  relief  or  security  of  debts  to  be  contracted  for  the  future, 
shall  be  of  no  force  as  to  any  such  debts  that  shall  be  found  to 
be  contracted  after  the  sasine,  or  infeftment  following  on  the 
said  disposition  or  right,  but  prejudice  to  the  said  validity  of 
the  said  disposition  and  right  as  to  other  points,  as  accords." 

The  question  raised  is,  Whether  the  present  case  falls  within 
the  enacting  words  of  the  clause  now  quoted  ?  As  the  security 
in  question  w^as  clearly  granted  for  money  to  be  advanced  after 
the  date  of  the  infeftment,  it  falls  both  within  the  spirit  and 
words  of  the  Act.  But  farther,  the  security  was  granted,  not 
merely  for  a  future  debt,  but  for  a  conditional  one,  for  a  debt 
which  not  only  had  not  then  been,  but  which  never  might  be 
contracted.  Between  the  date  of  the  bond  and  the  date  of  the 
infeftment,  £370  had  been  advanced.     The  security,  therefore, 
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PicKKBiNo    cannot  extend  beyond  that  sum,  without  rendering  the  Act  of 

Smith.       Parliament  a  dead  letter. 

TtbsT  It  is  in  vain  to  argue  that  the  moment  Mr.  King  was  invested 

with  the  power  of  drawing  for  £2500,  a  debt  was  immediately 
created  to  that  extent,  and  that  the  object  of  the  Act  of  Par- 
liament was  to  strike  only  at  indefinite  debts  to  be  contracted 
in  future.  It  is  true  that  securities  for  indefinite  future  con- 
tractions may  give  a  greater  opening  to  fraud  than  when  the  sum 
is  precisely  defined.  The  Act  neither  makes  nor  implies  any 
distinction  between  future  indefinite  and  future  definite  debts.  It 
speaks  of  debts  to  be  contracted  in  future,  in  general  terms.  It 
is  the  futurity  of  the  debt  that  vitiates  the  security.  The  simpk 
criterion  is  this — Does  the  debt  exist  at  the  date  of  the  infeft- 
ment  ?  All  debts  are  secured  by  an  infeftment,  which  at  the 
date  of  it  are  existing  claims,  and  which  could  be  immediat^h 
made  good  against  the  debtors  independently,  against  all  future 
transactions  between  him  and  the  creditors.  This,  however, 
cannot  be  said  of  the  debt  in  question.  The  security  in  ques- 
tion, therefore,  except  in  so  far  as  regards  the  sum  due  at  the 
date  of  the  infeftment,  is  reducible  in  terms  of  the  Act  1696. 

Arqumbxt  fob  Pleaded  for  the  Defender. — The  heritable  bond  now  chal- 
lenged was  a  security  for  repayment  of  a  specific  debt,  namely, 
the  balance  upon  the  cash  transactions  between  Mr.  Kiog  and 
the  defender,  not  exceeding  £2500.  The  onerous  cause  of  the 
heritable  bond  existed  from  the  time  that  the  defenders  were 
willing  to  be  in  advance  for  Mr.  King  to  that  extent^  in  consi- 
deration of  his  granting  them  an  heritable  security  for  their 
indemnification.  If  the  records  were  inspected,  the  estate  would 
appear  burdened  to  that  amount.  It  is  difiicult,  therefore,  to 
conceive  how  the  creditors  of  the  grantor  of  the  security  could 
be  insnared,  or  how  any  loss  could  ever  result  from  the  dis- 
covery that  in  fact  the  burden  was  of  no  less  extent  than  whai 
appeared  on  the  record. 

The  transaction  was  precisely  of  the  same  nature  with  the 
allowing  a  cash  account  to  the  extent  of  £2500,  as  practise*! 
by  banks,  and  private  bankers  in  Scotland.  In  practice  nothing 
is  more  common  than  for  a  person  who  gets  a  cash  account  to 
give  heritable  security  for  repayment  of  what  sliall  be  due  upt»n 
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the  cash  account,  at  the  date  wheu  it  is  ultimately  closed.  If, 
however,  the  pursuer's  plea  be  sustained,  an  heritable  security 
cannot  be  granted  for  the  balance  of  a  cash  account,  as  the 
heritable  security  must  necessarily  be  executed  at  the  time  when 
the  cash  account  is  agi-eed  to,  and  the  purpose  of  the  transac- 
tion is,  that  the  holder  of  the  cash  account  shall  only  draw  out 
the  money  from  time  to  time,  as  his  occasions  may  require. 


PlOKERUia 

SmTH. 


1788. 


"  The  Lords  Sustained  the  reasons  of  reduction  of  the  herit-  Joi>«iMENT^ 
able  bond,  so  far  as  respected  the  sums  advanced  posterior  to  *"*    '  '    ' 
the  date  of  the  sasine  thereon." 

Lord  Eskgrove  observed, — "  Were  I  to  make  an  Act  of   ^^^^'°'''*- 
Parhament,  I  would  have  no  objection  to  making  it  so  far  an  Lord  President 
alteration  as  to  allow  future  sums  where  extent  was  ascertained.  s^£n  pfpera 
But  the  Act  is  clear  against  it.     We  cannot  give  effect  to  what 
was  contracted  after  infeftment." 

Lord  Hailes  observed, — "  In  the  case  of  the  Bank  of  England 
there  was  no  new  loan,  but  only  renewal  of  bills.'' 

Lord  Justice-Clerk  M'Queen  observed, — "  I  am  not  for 
narrowing  the  construction  of  the  Statute.  I  do  not  agree  with 
the  defender  s  construction.  Case  of  M'Lellan.  Decisions  of 
House  of  Lords  right.  The  Act  strikes  against  every  debt  not 
contracted  at  the  date  of  infeftment.  The  Statute  is  founded 
on  principles  of  common  law  ;  for  where  nothing  is  advanced 
infeftment  cannot  be  good.  An  infeftment  is  not  to  dance 
backward  and  forward.  If  extinguished  to-day  it  cannot  revive 
to-morrow." 

Lord  President  Miller  observed, — "  I  am  of  the  same 
opinion.  It  is  dangerous  to  go  out  of  the  general  rule  of  Statute, 
because  it  is  difl&cult  to  point  out  precise  fraud.  Cannot  dance 
backward  and  fonvard,  one  day  vassal  and  superior,  the  other 
not.     No  obligation  to  advance." 


The  opinions  of  Lord  Justice- 
Clerk  McQueen  and  Lord 
President  Miller,  in  the  case 


of  Pickering  v.  Smith,  are  thus 
given  bv  Lord  Hailes.  Lord 
Justice  McQueen, — "  The  Act 
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]  696  is  an  excellent  Statute,  and 
I  shall  never  try  to  limit  it.  The 
Act  strikes  against  every  debt  not 
existing  at  the  date  of  the  infeft- 
ment ;  this  is  no  new  law,  it  goes 
upon  feudal  principles;  for  how 
can  there,  upon  feudal  principles, 
bean  infeftment  on  a  subject  which 
did  not  exist  ?  That  would  be  a 
shadow  without  a  substance.  The 
notion  of  an  infeftment  on  a  cash 
account  is  not  agreeable  to  feudal 
principles.  For  example,  infeft- 
ment is  granted  on  a  cash  ac- 
count, and  an  advance  is  made  of 
£10,000;  next  day  £5000  are 
paid,  and  then  the  security  re- 
maining is  for  £5000 ;  then,  again, 
£5000  are  advanced,  and  then  the 
security    remains    for    £10,000  ; 


£8000  are  paid,  and  there  remains 
a  security  for  £2000.    Infeftments 
must  not    dance    backward  and 
forward  this  way."    Lord  Presi- 
dent Miller, — "  An  interprets 
of  the  laws  must  not  take  such 
liberties.    The  Act  1696  does  not 
deviate  from  the  principles  of  the 
feudal  law.    In  the  case  of  Demp- 
ster,  that  very  eminent   lawyer, 
Lord  Elchies,   differed  from  the 
opinion    of  the   Court,    but   hb 
doubt  does  not  occur  in  this  case: 
there  is  no  specific  obligation  here, 
as  there  was  in  that  case,  which 
made  Lord  Elchies  hold  that  there 
was   an   antecedent   debt    Here 
there  was  no   obligation  on  the 
London  merchants  to  advance  the 
whole  monev." 


IL— STEIN'S  CREDITORS  v.  NEWNHAM  AND  COMPANY. 


March  10, 1794.     In  1787  Robert  Stein  granted  an  heritable  bond  for  £12,000 
XARBATrvB.  over  his  lands  of  Kincaple,  in  favour  of  his  brother  James  Stein, 
on  which  he  was  infeft. 

In  1788  James  Stein  conveyed  to  the  defenders,  Messrs. 
Newnham,  Everett,  and  Company,  bankers  in  London,  the  said 
heritable  bond  and  infeftment  in  his  favour,  "  as  a  corroborative 
and  collateral  security  for  them,  and  in  farther  security  and 
repayment  to  them  of  such  sum  of  money  as  shall  be  drawn 
from  them  by  Messrs.  John  Buchannan  and  Company,"  in  con- 
sequence of  a  credit  on  an  account-current  to  be  granted  to  them 
by  the  defenders.  The  deed  contained  the  proviso,  that  the 
defenders  should  be  obliged  to  make  just  count  and  reckoning 
and  payment,  either  to  Messrs.  Buchannan,  or  to  James  Stein, 
his  heirs  and  assignees,  for  the  said  sum  of  £12,000,  or  of  such 
I)arts  as  the  defender  should  secure,  in  virtue  of  the  conveyance 
of  the  bond  in  their  favour.     The  deed  further  declared  that 
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the  debtor  in  the  heritable  bond  should  have  no  concern  with      Stbui's 
the  application  of  the  sum,  or  any  part  thereof,  "  but  that  the         r. 

simple  receipts,  discharges,  and  renunciations  of  the  defenders,  ^^c^ 


1794. 


should  be  suflScient  extinctions  of  the  debt,  in  whole  or  in  part, 
to  all  intents  and  purposes,  so  far  as  concerns  the  original  debtor 
and  his  heirs." 

The  deed  also  contained  a  reversionary  clause  in  these  terms, 
"  But  redeemable  always,  and  under  reversion,  conform  to  the 
clause  of  reversion  contained  in  the  said  heritable  bond,  and 
also  redeemable  by  me,  my  heirs  and  assignees,  or  by  the  said 
Messrs.  John  Buchannan  and  Company,  in  name  of  me,  my 
heirs  and  assignees,  upon  our  or  their  making  just  count  and 
reckoning,  and  payment,  to  the  said  Messrs.  Newnham,  Everett, 
and  Company,  of  such  sums  as  shall  be  due  to  them  by  the  said 
Messrs.  John  Buchannan  and  Company,  upon  the  credit  or  cash 
account  granted,  and  to  be  ascertained  as  aforesaid,  and  that  at 
any  period  I,  or  my  foresaids,  or  the  said  John  Buchannan  and 
Company,  in  name  of  me  and  my  foresaids,  shall  demand  a  set- 
tlement of  the  credit  or  cash  account,  andshall  offer  payment  of  the 
balance  that  shall  be  due  thereon,  to  be  ascertained  as  aforesaid." 

Upon  this  conveyance  by  James  Stein  the  defenders  were 
infeft  on  Feb.  4,  1788,  and  thereafter  Messrs.  Buchannan  and 
Company  became  indebted  to  them  on  the  cash  credit  granted 
by  them,  to  the  amount  of  £16,253.  In  this  position  of  matters 
James  Stein  and  Messrs.  Buchannan  became  bankrupt. 

The  pursuer,  as  trustee  on  the  bankrupt  estate  of  James  Stein, 
brought  an  action  of  reduction  for  setting  aside  the  conveyance 
by  Stein  to  the  defenders,  upon  the  ground  that  it  was  a  security 
for  a  debt  to  be  contracted,  which  the  Act  of  Parliament  1696 
declared  should  be  of  no  force  as  to  debts  which  might  be  con- 
tracted after  the  date  of  the  sasine. 

Lord  Swinton,  Ordinary,  Found,  "  That  the  infeftmeut  for  interiocntor  of 
security  could  not  avail  the  defendei^  for  any  sums  paid,  or  "^' 

obligations  undertaken  by  them,  posterior  to  the  4th  February 
1 788,  and  appoints  the  defenders  to  give  in  a  state  of  all  sums 
paid,  or  obligations  undertaken  by  them  anterior  to  that  date." 

The  defenders  having  reclaimed,  and  Lord  President  Caaip-  interlocutor 
BBLL,  as  Lord  Probationer,  having  reported,  the  following  in-  Nov.  14,  i789. 
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Stum's      terlocutor  was  pronounced, — "  The  Lords,  upon  report  of  the 

t.         Lord  President  Probationer,  having  advised  this  petition,  with 

ato'co^     the  answers  thereto,  and  heard  parties'  procurators  viva  voce, 

^y^        they  Adhere  to   the  Lord  Ordinary's  Interlocutor  reclaimed 

against,  and  refuse  the  desire  of  the  petition,  and  remit  to  the 

Lord  Ordinary  to  proceed  accordingly/' 

Opinions.  Lord  PRESIDENT  CAMPBELL  obscrved, — "  I  am  for  adhering. 
Baron  Hume*s  The  amount  of  the  security  here  is  indefinite,  and  so,  in  terms 
Session  Papers.  ^£  ^^^q  dccision  in  1734,  is  uot  good  to  any  extent.    There  is  no 

expediency  in  supporting  such  securities,  because  credits  require 
an  instant  mode  of  recovering  payment,  not  by  the  circuit  of 
process  of  sale. 

Lord  Justice-Clerk  M'Queen  observed, — "  According  to 
feudal  principles  there  can  be  no  security  till  there  is  a  debt, 
and  there  is  no  debt  till  the  advance  is  made.  An  agreement 
to  give  credit  is  no  debt.'' 

Lord  Gardbnstone  observed, — "  I  diflfer,  and  think  that  the 
debt  is  coeval  with  the  credit  That  is  substantially  the  debt; 
and  in  case  of  a  cautionary  obligation,  where  the  existence  of  the 
debt  is  even  more  uncertain,  the  security  is  always  sustained.'' 

Lord  Dreghorn  observed, — "  I  so  far  agree  with  Lord  Gu^ 
denstonc  as  to  think  that  the  Bank  cannot  refuse  a  diaaglt 
after  granting  the  credit.  But  still,  a  power  to  draw  Mere 
from  an  actual  advance  in  this,  that  there  is  still  no  obligadon 
on  the  debtor  to  repay.  In  this  sense  the  debt  secured  is  a 
future  debt.    Therefore  I  am,  though  reluctantly,  for  adhering." 

Lord  Gardenstone. — "  In  the  case  of  Dunbar  the  infeft- 
ment  was  held  good,  though  the  money  was  not  advanced  tiD 
after." 

Lord  Justice-Clerk. — "  Because  there  the  infeftment  was 
deposited  only  to  be  effectual  on  the  advance." 

Baron  Hume  in  a  note  adds, — "  The  Lords  adhered,  but  re- 
mitted to  the  Ordinary  to  consider  the  plea  of  indefinite  secu- 
rity stated  by  the  President,  and  which  the  parties  had  omitted." 
No  mention,  however,  of  this  remit  is  made  in  the  intwlocutor 
of  the  Court, 
sir'iily*^  On  the  Session  Papers  Lord  President  Oampbell  lias  writ- 

sripapers.  ten,—"  Qucstiou  upon  the  clause  in  the  Act  1696,  c.  5,  concem- 
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ing  real  securities  for  future  debts.     The  evil  meant  to  be  re-      Srmi'a 
luedied  by  the  clause  was  grauting  such  securities  without  value         «. 
actually  existing  at  the  time,  but  upon  the  expectation  or  chance      ^So'ca' 
of  value  to  exist  afterwards.     This  had  sometimes  been  prac-      "17^ 
tised,  and  was  always  liable  to  be  used  as  a  cover  of  fraud,  by 
deceiving  honest  creditors,  and  enabling  the  common  debtor  to 
collude  with  confidential   creditors,  i.e.,  excluding   some   and 
taking  in  others,  and  ranking  and  preferring  them  at  pleasure. 

"  The  words  of  the  Statute  are  explicit  and  clear.  No  evidence 
that  it  arose  from  the  case  of  Langton,  where  the  debt  was  in- 
definite as  well  as  future,  and  at  any  rate,  the  enactment  is  not 
confined  to  that  case,  but  is  broad  and  general,  and  makes  out 
the  futurity  as  the  great  criterion. 

"  The  circumstance  of  being  indefinite  as  to  the  sum  is  not 
mentioned  at  all  in  the  Act.  Perhaps  it  was  thought  there  was 
less  occasion  to  provide  a  remedy  for  that  case,  as  an  uncertain 
and  unknown  encumbrance  could  not  be  sustained  even  at 
common  law,  being  inconsistent  with  feudal  principles  and  the 
security  of  the  record.  Yet  it  continued  a  disputed  point  down 
to  1734,  when  it  was  settled  by  House  of  Lords,  in  the  case  of 
M'Lellan's  Creditors,  Diet.,  vol.  ii.  p.  67,  at  foot ;  and  see  case 
of  M'Dowal  V.  Rutherford,  p.  68  ;  Erskine,  2,  3,  50. 

"  Act  1696,  therefore,  was  made  not  for  case  of  uncertainty, 
but  for  case  of  futurity  ;  and  as  to  this  last,  it  could  make  no 
difiference  as  to  the  principle  of  the  Act,  or  as  to  the  possible 
mischief,  whether  the  precise  sum  which  was  to  be  the  ne  plus 
ultra  of  the  contraction  was  fixed  or  not ; — e.ff.,  suppose  I  have 
an  estate  worth  £2000,  and  I  grant  a  security  upon  it  to  a  friend 
for  debts  to  be  contracted  not  exceeding  £20,000,  i.e.,  not  ex- 
ceeding my  whole  fortune  ;  this  is  just  as  much  liable  to  abuse  as 
if  the  sum  was  not  specified  at  all.  It  is  even  nearly  as  much 
indefinite.  Suppose  it  was  £100,000,  would  this  be  considered 
as  a  definite  security  ? 

"  Not  necessary  to  subsume  fraud.  Sole  question  under  the 
Act  is,  Whether  it  is  for  a  debt  already  existing,  or  for  a  debt 
to  be  contracted  1  Case  of  Dempsteb  v.  Lady  Kinlooh  was 
attended  with  great  difiSculty,  on  account  of  the  obligation  which 
Dempster  had  granted  to  advance  the  balance  at  any  term, 
upon  requisition  of  40  days.     Lord  Elchies  argued  with  some 
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force,  that  this  was  equal  to  an  actual  advance,  but  Lord  Arnistoa 
&c.,  observed  that  the  other  party  was  not  bound — ergOy  no  debt 
actually  contracted. 

"  Present  case  attended  with  much  less  difficulty.  Neither 
party  is  bound,  for  it  is  understood  that  the  party  giving  a  cash 
credit  is  not  obliged  to  continue  it  one  moment  longer  than  he 
pleases. 

"  A  great  deal  has  been  said  about  the  utility  of  such  seca- 
rities.  But  this  I  greatly  doubt.  The  operations  of  banking 
ought  to  be  as  little  connected  with  land  security  as  possible. 
Permanent  loans  of  money  stand  upon  quite  a  different  footing. 

"  The  case  of  Niblie  was  that  of  an  absolute  conveyance  «r 
facie.  It  was  thought  that  the  receiver  of  the  right  was  not 
obliged  to  denude  till  fully  indemnified.  Case  of  Bank  of  Eng- 
land and  Bank  of  Scotland  is  more  applicable.  Case  of  Sniith 
V.  Pickering  is  in  point. 

"  But  the  present  case  does  not  rest  here  ;  for  upon  lookii^ 
into  the  security,  Le.y  the  conveyance  granted  by  James  Stein 
to  Everett  &  Co.,  it  is  clearly  indefinite.     The  original  securitj 
by  Robert  to  James  was  indeed  definite,  viz.,  iJ  12,000.    But 
this  estate,  so  vested  in  James,  was  conveyed  to  Everett  A  Co. 
in  security  of  money  to  be  advanced  upon  a  cash  credit,  witfconi 
any  mention  at  all  of  the  extent.     In  fact,  £16,000  appears  to 
have  been  advanced  in  whole  under  this  credit.     Everett  4  Co.. 
therefore,  if  the  security  be  good  at  all,  must  rank  for  £16,000 
to  the  credit  of  drawing  in  proportion  to  that  sum,  and  not  in 
proportion  to  £12,000.     This  must  be  admitted  on  all  ban Js 
to  be  an  insuperable  objection.     Case  of  a  security  for  feithftd 
discharge  of  an  office  is  the  same  with  this,  and  equally  struck 
at  by  the  Act  1696.     Case  of  real  warrandice  different    It  is 
a  conditional  sale  of  the  lands,  and  no  money  transa<:tion." 

The  defenders  having  appealed  to  the  House  of  Lords,  LoRi> 
March 26,  179i!Thurlow  presiding  as  Chancellor,  "It  was  Ordered  and  Ad- 
judged that  the  interlocutors  complained  of  be  Affirmed." 


JUDGMJCNT. 


The  case  having  returned  to  the  Court  of  Session,  the  pur- 
suer was  advised  that  the  last  reason  of  reduction  should  not 
have  been  limited  to  the  sums  advanced  after  the  date  of  tht* 
infeftmeut  in  1 784,  and  that  the  action  should  not  have  l>eeu  laid 
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exclusively  ou  the  Act  1696,  but  that  it  ought  to  have  been      Stmn's 
contended,  that  at  common  law  the  conveyance  of  the  bond  by  f. 

Stein  was  altogether  invalid,  as  being  granted  for  a  debt  which  ^c^ 
not  only  had  no  existence  at  the  time,  but  which,  from  its  in- 
definite nature,  could  not  be  the  object  of  an  heritable  security 
at  all.  The  pursuer,  therefore,  now  insisted  on  this  additional 
ground  for  a  total  reduction  of  the  conveyance  by  Stein  to  the 
<iefender. 

Pleaded  for  Pursuers. — The  proprietor  of  a  moveable  sub-  aroumiht  fob 
ject  may  effectually  impignorate  it  for  a  future  as  well  as  for  a 
present  debt,  and  for  a  debt  of  a  definite,  as  well  as  for  one  of  an 
indefinite  extent.     The  reason  of  this  is  that  moveable  subjects 
are  capable  of  being  delivered. 

The  case,  however,  is  totally  different  with  regard  to  heritable 
property,  upon  which  a  pledge  is  attempted  to  be  created  by 
means  of  an  infeftment.  There,  no  actual  possession  of  the 
subject  in  pledge  does  or  can  from  the  nature  of  the  thing  take 
place.  The  borrower,  after  the  contract,  remains  in  possession 
as  before.  There  is  no  outward  mark  by  which  the  public, 
afterwards  contracting  with  him,  could  be  put  upon  their  guard 
as  to  a  previous  burden  on  the  subject,  if  it  were  allowed  to  rest 
on  secret  written  pactions  between  him  and  the  lender.  Ac- 
cordingly, in  order  to  give  an  effectual  security,  consistently 
with  the  nature  of  heritable  rights,  and  the  faith  of  the  records, 
heritable  bonds,  and  other  dispositions  in  security,  have  been 
introduced.  These,  requiring  an  infeftment  recorded  in  the 
Register  of  Sasines  to  make  them  effectual,  completely  certiorate 
the  pubUc  of  every  burden  that  lies  upon  the  property. 

It  is  therefore  de  essentia  of  an  heritable  security,  that,  at 
the  time  it  is  granted,  there  should  be  an  actual  existing  debt 
to  be  secured,  and  that  its  nature  and  extent  should  fiiUy  ap- 
pear. No  perpetual,  unknown,  and  indefinite  burden  upon  lands 
can  be  effectually  created  for  any  purpose.  A  party  searching 
the  records  with  a  view  to  contract  with  the  proprietor,  must 
be  able  to  ascertain,  first,  who  is  the  party  in  favour  of  whom 
the  burden  is  created  ;  second,  whether  the  burden  is  certainly 
to  exist,  or  only  eventually,  in  consequence  of  future  transac- 
tions between  the  debtor  and  creditor ;  and,  third,  what  is  the 
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8t«ii*8      precise  extent  to  which  it  does  or  can  possibly  exist  ?    Althondi 

V.         these  principles  were  not  attended  to  in  the  earlier  practice  of 

^^kd'ooT     the  Court,  it  is  now  completely  established,  that  no  indefinite 

j^j^       burden  can  exist  upon  land.     The  conveyance  in  question,  as 

being  clearly  of  that  description,  fells  to  be  reduced. 

The  distinction  ingeniously  stated  by  the  defenders  betweeu 
landed  property,  which  they  admit  cannot  be  impignorated  for 
an  indefinite  sum,  and  an  heritable  bond,  with  which  an  estate 
stands  already  burdened  to  a  precise  extent,  is  unfoimded 
An  heritable  bond  is  in  every  respect  an  heritable  property,  or 
an  heritable  estate.  The  same  regulations  as  to  the  form  of 
conveyance,  of  being  infefl,  and  of  registration,  apply  to  an  herit- 
able bond  as  to  any  other  heritable  property.  An  heritable 
bond  in  every  feudal  view  is  an  heritable  estate,  and  it  makes  no 
difference  that  the  value  of  that  estate  is  certain.  The  objection 
is  to  an  uncertain  debt  being  held  as  a  valid  burden  on  that 
certain  estate. 

aroumsnt  fob  Pleaded  for  the  Defenders. — The  defenders  admit  that  an 
RFINDBR8.  indefinite  and  unlimited  burden  cannot  be  created  upon  a  landed 
estate  in  the  form  of  an  heritable  bond,  or  of  a  disposition  in 
security.  In  order  to  render  such  deeds  effectual  to  the  cradf- 
tor,  even  for  the  suras  to  be  advanced  by  liim  prior  to  his  tiiin? 
infeftment,  it  is  necessary  that  the  extent  to  which  the  security 
is  in  any  event  to  go  be  precisely  limited  and  ascertained. 

The  doctrine  that  general,  uncertain,  and  indefinite  burdens, 
upon  a  grant  of  real  estate,  do  not  make  a  real  lien,  and  are  not 
available  in  competition  with  posterior  charges  regularly  made 
by  the  proprietor  of  the  estate,  is  inapplicable  in  tlie  present 
case.  The  present  is  not  the  case  of  a  burden  charged  on  the 
property  of  the  granter,  Avhen  the  possession  is  in  one  person, 
and  the  alleged  lien  is  another.  It  is  the  case  of  a  total  con- 
veyance of  the  subject  intended  to  be  the  security.  James  Stein 
was  not  the  owner  of  the  lands  burdened,  but  was  himself  merely 
an  encumbrancer.  The  entire  encumbrance  he  conveyed  to  the 
defenders,  leaving  in  himself  nothing  but  an  equity  of  redemp- 
tion or  right  of  reversion. 

The  burden  or  charge  upon  the  lands  is  allowed  to  be  unex- 
ceptionable.    It  is  out  of  James  Stein's  person  completely,  and 
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therefore  the  right  in  the  defenders  does  not  partake  of  the      STmH'§ 
nature  of  a  burden  on  his  estate,  for  in  the  present  case  he         r. 
cannot  be  considered  as  having  any  estate  whatever.  ^^ 

A  burden,  when  the  person  infeft  Ls  uncertain  or  undescribed,  ^^^ 
and  the  extent  is  undefined,  would  tend,  if  sustained,  to  put  the 
subject  Cifftra  commerciu7?i,  and  is  inconsistent  with  the  proper 
nature  of  a  real  security,  or  charge  upon  land,  for  it  ought 
always  to  be  discoverable  with  certainty  from  the  records.  By 
a  total  conveyance,  however,  Uke  the  present,  the  entire  domi- 
nium  is  transferred  from  the  grantor  to  the  grantee,  and  nothing 
remains  with  the  former  but  an  equity  of  redemption.  The 
grantee  is  not  prevented,  by  this  equity  of  redemption,  from 
exercising  every  act  of  absolute  ownership.  And  after  such  a 
grant,  no  person  can  be  ensnared  to  contract  with  the  former 
grantor,  because  the  records  give  complete  notice  that  he  is 
such  no  longer.  The  conveyance  to  the  defenders  declares  that 
they  should  have  right  to  receive  the  whole  debt,  which  was 
constituted  by  the  original  heritable  bond  and  infeftment,  and 
to  discharge  or  transfer  it  without  the  debtor  or  the  assignee 
having  any  concern  with  the  application  of  the  money.  All 
the  right  that  remained  in  Stein,  the  original  creditor  in  the 
bond,  was  that  of  calling  the  defenders  to  an  account. 

Assuming  that  an  indefinite  or  unlimited  burden  cannot  be 
created  upon  a  landed  estate,  in  the  form  of  an  heritable  bond 
or  disposition  in  security,  it  does  not  follow  that  an  heritable 
bond,  with  which  an  estate  stands  already  burdened  to  a  certain 
and  precise  extent,  may  not,  as  well  as  a  personal  bond,  be 
conveyed  in  security  of  sums  to  be  contracted  to  an  indefinite 
extent.  It  is  equally  capable  of  being  actually  delivered  to  the 
person  who  only  was  to  advance  the  money  upon  the  faith  of 
it^  as  if  it  contained  a  personal  obligation  only  on  the  granter 
for  payment  of  the  sums  mentioned  in  it,  and  unless  the  assign- 
ment contains  a  declaration  that  it  is  only  granted  in  security 
of  a  sum  less  than  its  contents,  every  person  who  reads  it  must 
be  satisfied  that  it  is  conveyed  and  impignorated  to  its  full 
amount.  The  fallacy  of  the  pursuer's  argument  lies  in  con- 
founding the  creation  of  an  indefinite  or  unlimited  burden  upon 
a  land  estate,  and  conveying  a  real  security  to  a  limited  extent, 
already  created  upon  such  land  estate.    A  landed  estate  cannot 
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be  irapledged  for  an  indefinite  suiil  Such  a  burden,  if  permit- 
ted, would  effectually  place  it  extra  commerciumy  because  the 
records  would  not  show  the  true  state  of  it.  But  the  case  is 
difiFerent  when  a  burden  already  created,  limited  in  its  extent, 
is  conveyed  over,  although  in  security  of  an  indefinite  future 
and  uncertain  debt.  The  burden  so  conveyed  is  completely 
definite,  and  every  person  looking  at  it,  or  at  the  record  of  tlw 
infeftment,  must  be  satisfied  that  the  conveyance  is  limited  be- 
cause the  thing  conveyed  is  limited  and  definite.  The  estate 
burdened  can  never  be  chargeable  with  more  nor  with  less  than 
the  sum  mentioned  in  the  original  security,  and  as  that  original 
security  is  completely  made  over  to  the  assignee,  to  its  precise 
and  full  amount,  every  person  is  put  upon  his  guard  against 
entering  into  any  new  contract  with  the  cedent,  upon  the  feith 
of  his  interest  in  the  landed  estate  over  which  the  securitv  ex- 
tends.  The  subject  assigned  being  definite  in  its  extent  and 
value,  it  can  be  of  no  consequence  to  what  amount  the  debts  in 
security  of  which  it  is  impledged  may  amount.  They  may  be 
less  or  may  be  more,  but  as  they  never  can  exceed  the  siun  in 
the  heritable  bond,  the  conveyance  of  the  bond  necessarily 
imposes  a  consent  upon  the  part  of  the  cedent  that  it  shaD 
stand  impledged  to  its  full  extent. 

The  conveyance  of  the  bond  for  £12,000  is  declared  to  iefcr 
securing  the  repayment  of  whatever  the  defender  shall  advance. 
This  is  precisely  the  same  thing  as  if  it  had  said,  for  securing 
the  repayment  of  £12,000,  in  case  they  should  advance  that  or 
a  larger  sum,  and  for  securing  the  repayment  of  any  sum  ad- 
vanced less  than  £12,000. 


Judgment. 
Fob.  1,  1798. 


The  Court  Found,  "  That  the  conveyance  granted  by  James 
Stein,  of  the  heritable  bond  granted  by  Robert  to  James  Stein, 
over  the  lands  of  Kincaple,  belonging  to  Robert,  was  an  inde- 
finite security,  and  therefore  cannot  be  sustained  so  as  to  create 
a  preference  to  Messrs.  Newnham,  Everett,  &  Co.,  in  a  question 
with  the  other  creditors  of  James  Stein,  and  therefore  reduce, 
and  decern  and  declare  accordingly." 


In  the  Faculty  Report  it  is  stated  to  have  been  observed  on 


Opinions. 
Faculty  Colleo-    ,      t*        ,  «  ,, 

lion.  the  Bench  as  follows : — "  It  has  long  been  established  that  no 
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iudefinite  burdeu  on  land  can  be  supported.  There  is  no  room  btein's 
for  distinguishing  between  a  landed  estate  and  an   heritable  e. 

bond.  Both  are  held  by  feudal  tenures,  and  the  burdens  on  'JJJ^co* 
both  ought  to  be  public.  Although  the  bond  assigned  is  defi-  j^^" 
nite,  the  security  created  on  it  is  indefinite." 

Od  the  Session  Papers  Lord  Campbell  lias  written, — "  Inde-  MS.  Noict, 
finite  security.     The  sum  is  indefinite.     See  notes  on  former  cimjibrirs 
case,  14th  November  1789.     Argument  in  petition  very  inge- l^^,^'"^' 
nious,  but  doubt  if  it  be  solid."  r-  "^- 


Eldoh  presiding  as  Chancellor, — "It  was  Ordered  an<l  Adjudged 
that  the  appeal  be  dismissed,  and  tliat  the  interlocutors  com- 
plained of  be  Affirme<l." 


1.  In  Maxwell  e.  Drum- 
mobd's  TmrsTEEs,  July  2,  lS2o, 
a  bond  and  disposition  in  security 
was  granted  for  £500.  Of  the 
same  date  with  tlie  bond,  the  cre- 
ditor granted  a  back-letter  in  the 
following  terms  : — "  Although  you 
have  this  day  granted  me  an 
heritable  bond  for  £500,  yet  1 
hereby  declare  that  it  is  only 
granted  me  for  security  of  certain 
sums  in  which  I  am  bound  for 
you  by  bills  or  otherwise,  and  that 
so  soon  as  these  and  my  accounts 
betwixt  us  are  settled,  tlie  said 
heritable  bond  to  he  of  no  effect, 
and  to  be  discharged  and  renoun- 
ced." At  the  time  of  receiving 
the  security,  the  creditor  was  cau- 
tioner for  the  bankrupt  in  a  cash 
credit,  the  full  amount  of  which 
had  been  then  drawn  out.  A  short 
time  after  the  security  was  granted. 


the  granter  became  bankrupt,  and 
the  creditor  was  obliged  to  pay 
the  bank  £430,  and  he  had  a 
farther  claim  of  £45  resting  on 
other  grounds.  A  reduction  was 
afterwards  brought  of  the  disposi- 
tion in  security,  on  the  Act  1G96, 
as  being  granted  lor  a  future  debt. 
The  action  was  defended  on  the 
ground,  that  the  sum  in  the  dis- 
position was  definite,  and  was, 
with  the  exception  of  about  JTS.^, 
actually  due  at  its  date.  The 
Court  repelled  the  reasons  of  re- 
duction, on  the  ground  that  the 
sum  in  the  Bank  credit  being 
actually  drawn  out  at  the  date 
of  the  bond,  the  case  did  not 
fall  under  the  Statute,  and  that 
the  bond  was  therefore  effectual 
to  cover  all  that  was  <lue  at  its 
date. 

2.  In  Bruce  r.  Spencb,  June 
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30,  1835,  a  tenant  having  fallen 
into  arrcar  of  his  rent  to  the  extent 
of   £434,   his   landlord    required 
security  both  as  to  that  arrear  and 
as  to  the  future  rents.     The  te- 
nant agreed  to  grant  an  heritable 
bond  over  some  houses  he  pos- 
sessed to  the  amount  of  £1500, 
and  after  the  parties  had  settled 
accounts,  in  which  the  tenant  ob- 
tained credit  for  the  £1500  under 
deduction  of  the  £434,  the  heri- 
table bond  was  executed  and  the 
landlord  was  infeft.     No  part  of 
the  balance  arising  on  these  ac- 
counts was  paid  by  the  landlord 
to  the  tenant,  the  object  of  the 
transaction  being  that  each  future 
year's   arrear  of  rent  should  be 
stated  as  a  farther  advance  to  the 
landlord   under  the   bond.     The 
tenant  having  afterwards  granted 
a  trust-deed  for  behoof  of  his  cre- 
ditors, it  was  objected  on  the  part 
of  the   other   creditors,  that   the 
landlord  was  entitled  to  be  pre- 
ferred to  the  sum  of  £434  only, 
as  beinff  the  debt  actually  due  at 
the  date  of  the  bond.     Pleaded 
for  the  Creditors — The  bond  gave 
no  preferable  real  right,  except  to 
the  extent  of  £434.     Tlie  rest  of 
the  £1500  having  been  a  contin- 
gent future  debt  at  the  date  of  the 
bond  and  sasine,  the  landlord,  who 
was  the  creditor  in  the  bond,  was 
not  even  liable  to  advance  the  full 
sum  at  the  pleasure  of  the  tenant, 
but  it  was  merely  to  be  made  up 
from  year  to  year  of  such  arrears  as 
should  be  incurred  by  the  tenant. 
The    bond    was    therefore    void 
under  the  Act  1696.     Pleaded 
for  the  Landlord — It  is  not  neces- 
sary to  make  an  instant  advance 


of  cash  to  the  debtor  to  the 
extent  of  an  heritable  bond 
order  to  save  it  from  the 
1696.  In  the  present  case 
value  was  given,  for  the  ten 
was,  in  consideration  of  the  be 
allowed  to  remain  in  possessioi 
the  subjects,  and  he  had  full  po' 
to  draw  the  subrents.  The  d 
cannot  be  held  future  in  its  c 
traction,  although  the  day  of  p 
ment  had  not  then  come.  At 
events,  the  bond  should  be  s 
tained  as  to  the  rents  then  cum 
as  well  as  in  regard  to  the  am 
past  due. 

3.  Lord   Corehouse,  Oi 

nary,  "  Found  the  heritable  \n 

of  18th  August  1823,  menti(N 

in  the  Record,  ineffectual,  exc 

to  the  extent  of  the  sum  due  i 

payable  at  its  date."     The  It 

lord  having  reclaimed,  the  Co 

"  Adhered."       Lord    Balgb 

observed, — "  I  should  like  to  hi 

what  steps  the  tenant  couUki 

taken  to  compel  instant  pmM 

of  the  balance  of  £1066,  wl« 

was  not  advanced   to  him  rftl 

date  of  the  bond."     Lord  Pb 

8IDENT  Hope, — "  An  attempt  li 

been  made  to  plead,  that  the  boi 

should  give  a  good  real  ri^t, 

least  for  the    rents    which  wc 

current  at  the  date  of  the  hoc 

and  which  fell  due  three  mont 

afterwards.     But    surely  a  de 

composed  of  an  arrear  which  d 

not  exist  till  three  months  afl 

tlie  date  of  the  bond,  was  a  fain 

debt."    Lord  Mackenzie,— •* 

it  could  have  been  said  that  tl 

landlord,  besides  being  in  advtiH 

to  the  amount  of  £434,  gave 

bill  for  the  balance ;  or  that  tt 
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s  the  value  of  grassuin 
}  Bnace  for  the  lease ; 
ive  been  a  totally  dif- 
stion  from  that  which 
3.  But  nothing  of  that 
lone,  and  I  think  the 
nary's  interlocutor  well 

)D  i\  DuNLor,  Decem- 
38,  a  party  granted  an 
bond  for  £1180  to 
11  n lop,  on  which  infeft- 
r'ed.  Dunlop  conveyed 
y  to  James  Dunlop  for 
iessrs.  John  and  James 
lerchants  in  London, 
y^ance  narrated  that  the 
s  indebted  to  these  par- 
ain  sums  of  money  con- 
five  acceptances,  the 
lich  were  therein  speci- 
lat  it  was  in  security  of 
ue  on  these  acceptances 
mveyance  was  granted, 
etition  of  the  creditors 
iter  of  the  original  se- 
was  objected  that  the 
Iessrs.  Dunlop  was  in- 
neffectual  in  the  com- 
i  respect  that  it  was  a 
i  of  an  heritable  subject 
iir|)ose  of  creating  an 
security,  as  it  did  not 
amount  of  any  of  the 
itances  in  security  of 
as  granted,  and  that  it 
y  invalid  whether  the 
the  security  was  an 
ond  or  a  landed  estate. 
JLLERTON,  Ordinary, 
the  objection,  and  sus- 
claim  of  preference  of 
dop."  The  Court  alter- 
•"ound  that  the  convey- 
eorge  Dunlop  to  James 


Dunlop,  being  granted  as  a  secu- 
rity for  an  indefinite  sura,  is  not 
valid  and  effectual  to  transfer  to 
James  Dunlop  the  bond  in  secu- 
rity in  favour  of  George  Dunlop 
therein  mentioned." 

5.  At  the  advising  Lord  Gil- 
lies observed, — "The  conveyance 
by  George  Dunlop  to  James 
Dunlop  appears  to  me  to  be  wholly 
inefiectud.  There  is  no  distinc- 
tion between  lands  and  heritable 
bonds,  in  regard  to  the  role  which 
applies  alike  to  both,  that  you 
cannot  create  an  indefinite  security 
over  them.  This  cannot  be  done 
over  the  one  of  these  two  species 
of  heritable  estate,  more  than  over 
the  other.  But  if  the  claimant 
James  Dunlop  holds  nothing  but 
a  bad  conveyance  to  the  right  on 
which  he  founds,  how  cbh  we  give 
effect  to  it  ?  I  feel  the  greatest 
doubt  respecting  that  matter,  and 
I  think  the  interlocutor  of  the 
Lord  Ordinary  should  be  altered 
in  so  far  as  it  has  allowed  effect  to 
that  conveyance."  Lord  Mac- 
kenzie.— "  I  am  of  the  same  opi- 
nion. What  may  be  the  effect  of 
our  sustaining  the  objection  to  the 
conveyance  in  favour  of  James 
Dunlop,  I  cannot  at  present  fore- 
see. Whether  George  Dunlop, 
the  granter  of  the  conveyance, 
may  himself  appear  and  claim,  or 
what  other  steps  may  be  taken,  I 
cannot  anticipate  now.  But  I 
think  the  conveyance  from  George 
Dunlop  to  James  Dunlop  is  not 
efiectual  to  warrant  the  Court  in 
sustaining  the  claim  of  James 
Dunlop.  In  so  far,  therefore,  the 
interlocutor  of  the  Lord  Ordinary 
should  be  altered.    As  to  the  other 
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point,  the  view  of  the  Lord  Ordi- 
nary is  clearly  right." 

6.  Lord  Corehouse. — "  The 
conveyance  to  the  claimant  James 
Dunlop  is  just  the  constitution  of 
an  indefinite  security.  To  this  it 
is  answered,  that  the  original  se- 
curity held  by  George  Dunlop 
was  not  indefinite,  and  was  and  is 
unobjectionable,  and  preferable  to 
any  right  in  the  claimant  Tod. 
Of  that  I  know  nothing.  George 
Dunlop  is  not  here  as  a  party. 
The  bond  held  by  him  may  be 
discharged  for  anything  that  ap- 
pears. This  conveyance  to  James 
Dunlop,  if  it  were  sustained,  would 
just  be  an  easy  method  of  avoiding 
all  restrictions  against  indefinite 
securities.  Perhaps  the  result  of 
a  judgment  invalidating  the  con- 
veyance held  by  James  Dunlop, 
may  be  that  George  Dunlop  him- 
self will  appear  in  the  ranking  and 
claim.  But  however  that  may  be, 
I  think  we  cannot  sustain  the 
claim  of  James  Dunlop,  which  is 
based  upon  an  invalid  convey- 
ance." Lord  President  Hope. 
— "  I  am  of  the  same  opinion. 
There  is  no  distinction  between 
lands  and  heritable  bonds,  in  re- 
gard to  the  rule  that  an  indefinite 
heritable  security  cannot  be  creat- 
ed over  either  of  them." 

7.  It  may  be  doubted  whether 
the  Court  did  not  proceed  too 
strictly  in  holding  that  the  con- 
veyance by  George  Dunlop  was 
ineffectual  to  transfer  the  bond 
and  security  in  his  favour  to  James 
Dunlop.  In  a  competition  of  the 
creditors  of  George  Dunlop,  the 
conveyance  was  unquestionably 
ineffectual,   but   the    competition 


was  not  among  the  crcdito 
George  Dunlop,  but  among 
creditors  of  the  granter  of 
original  security.  As  thcrefc 
was  not  alleged  that  the  bond 
been  paid  by  the  original  de 
and  as  the  competition  was 
among  the  creditors  of  the  orit 
debtor,  it  would  rather  seen 
have  been  jus  tertii  to  the  o 
creditors  of  the  ori(;inal  debt( 
plead  any  objection  to  the  • 
veyance  by  tlie  original  credit( 
his  assignee.  This  was  the  ^ 
taken  by  Lord  Fullerton, 
repelled  the  objection,  and 
tained  the  claim  of  James  Dm 
In  the  Note  to  his  Interlocuto 
observes, — "  The  com])eting  c 
of  James  Dunlop  appears  to 
Lord  Ordinary  to  be  unobjeci 
able.  There  is  on  the  recon 
objection  offered  to  the  orif 
heritable  bond  in  favour  of  Ga 
Dunlop,  to  w^hich  the  claiiuii 
the  assignee.  The  assigoKaoi 
granted  in  security  of  ceftiin  i 
ccptances  by  George  D«nl 
which  appear  from  the  acco 
produced  to  be  still  due,  to 
amount  of  the  sum  now  dain 
It  is  true  the  assi^ation  and 
real  title  made  up  on  it,  are 
such  as  might  have  rendered  it 
effectual  real  right  in  competit 
with  any  other  party  who  had 
quired  right  from  the  orip 
creditor,  George  Dunlop.  and  1 
made  up  a  complete  real  title 
the  heritable  bond  on  that  c 
veyance ;  but  there  is  no  si 
competition  here.  The  assip 
tion,  then,  is  quite  sufficient 
place  the  assignee  in  the  ri^t 
the  cedent,  to  the  extent  o(  t 
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iebt  in  security  of  which  the  as-  objection  on  the  part  of  Mr.  Tod, 

signationwas  granted,  and  as  there  who    has  no    claim   on    George 

is  no  objection  to  the  cedent's  real  Dunlop's  bond,  and  whose  right 

securitj,  there  is  no  room  for  such  flows  from  a  different  source." 


An  Infeftment  of  Relief  granted  to  a  Cautioner  in  a  cash  account,  is 
ineffectual  at  common  law,  in  respect  of  tlie  obligation  being  future, 
contingent,  and  indefinite. 

SELBY  V.  BROUGH. 

In  1788  John  Brough  obtained  a  cash  credit  from  Sir  Wil-  Dec- 12.  n94. 
liam  Forbes  and  Company,  to  the  extent  of  £500,  on  a  joint  Narbativi. 
bond  granted  by  him  and  John  Selby.  Of  the  same  date 
Brough  granted  to  Selby  an  heritable  bond  of  relief.  The  deed 
proceeded  on  a  narrative  of  the  bond  of  credit,  and  Brough 
boand  himself  to  free  and  relieve  Selby  from  payment  of  the 
contents  of  the  bond  of  credit  or  any  part  thereof,  and  to  de- 
IiTer  up  the  bond  cancelled  to  Selby,  or  to  report  a  valid  dis- 
charge thereof,  duly  registered,  against  Whitsunday  next,  or 
looner  if  required.  Infeftment  was  taken  on  the  bond  on  the 
same  day  that  it  was  granted. 

Brough  became  afterwards  bankrupt,  having  previously  ope- 
rated on  the  cash  credit  to  the  full  amount. 

Selby  having  paid  the  debt  due  on  the  cash  account,  he 
claimed  a  preference  in  virtue  of  his  heritable  bond  of  relief. 
Phe  other  creditors  objected,  that  as  at  the  date  of  the  infeft- 
nent  no  part  of  the  debt  had  been  contracted,  the  security  was 
roid,  as  having  reference  to  a  future  debt. 

Pleaded  for  the  General  Creditors. — By  the  common  laAv,  argument  for 
n  infeftment  granted  for  security  of  money  cannot  be  effectual  ^^tok^^^  ^  ^* 
su^iher  than  to  the  extent  of  the  money  then  advanced.     To 
arry  it  farther,  would  in  fact  be  giving  a  security  for  a  debt 
hat  did  not  exist.     The  decisions  in  the  cases  of  Pickering  v. 
iMiTH,  and  of  Stein's  Creditors  ?a  Newnham  &  Company, 


security,  on  which  surely  it  can  make  no  variation 
claim  under  the  security  be  made  in  the  one  cbara 
other.  If  the  contracting  of  the  debt  be  subseque 
feftment,  the  security  is  equally  unavailing  to  a 
relief  aa  to  a  principal  creditor.  Nor  is  there  any 
to  the  nature  of  the  debt,  for  relief  of  which  the 
comes  a  creditor.  For  as  upon  the  money  being  a 
not  sooner,  the  principal  debt  arises  to  the  princ 
80  at  the  same  instant,  the  accessory  debt  arise; 
tioner,  as  creditor  for  relief.  Before  the  actual  a 
money,  he  is  no  more  to  be  considered  as  such, 
vancer  of  it  was  to  be  regarded  as  principal  credito 
not  stamp  either  of  them  with  the  character,  tl 
come  under  obligations  to  do  what  is  futui-e,  the  o 
ing  the  money,  the  other  in  becoming  surety  for  ; 

abohmbnt  poa      Pleaded  fob  the  Hbbitablk  Creditor. — If  i 

lIlBITARLI  ,,...  -Ill 

cbiditob.  argument  be  well  founded,  it  is  impossible  by  tlu 
land  to  grant  an  heritable  security  in  relief  of 
obligation  for  credit  on  a  cash  account.  In  lit 
must  be  admitted  that  a  cautioner  for  a  person  liol 
where  it  is  necessary  to  find  security  to  the  p 
effectually  obtain  an  infeftnient  for  relief  from 
debtor.  Such  being  the  consequences  of  the  d< 
tained  by  the  objectora,  the  Court  will  be  dispose' 
the  case  well  before  any  judgment  be  pronounce* 
establish  a  rule  so  inexpedient,  and  apparently  so 
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is  110  room  eveii  for  a  doubt  on  the  poinL     The  claimant,  as       ^^^^ 
cautioner  for  Brough,  came  under  a  legal,  a  valid,  and  an  ef-     Bbouqu. 
factual  obligation  to  Sir  William  Forbes  and  Company  ;  and  so      TtST 
far  froni  being  restrained,  Brough  on  the  plain  and  obvious 
principles  of  justice  was  bound  to  secure  Selby  from  sustainmg 
any  loss.     How  have  the  creditors  of  Brough  been  injured  ? 
They   are   gainers  by  the  credit  obtained  from  Sir  William 
Forbes  and  Company.     By  that  he  was  enabled  to  build  those 
houses,  the  prices  of  which  will  now  be  applied  in  payment  of 
his  debt.     Brough  was  therefore  bound  in  justice  to  relieve  his 
cautioner.     At  common  law  then  there  is  not  a  doubt  that  the 
security  obtained  by  Selby  was  in  every  respect  most  unexcep- 
tionable. 

As  to  the  object  of  the  Statute  1696,  the  granting  securities 
for  cash  credits  was  not  the  evil  intended  to  be  removed  by 
that  Statute.  Cash  credits  were  not  then  known.  The  evil 
intended  to  be  removed  had  often  presented  itself  to  the  Court. 
It  was  customary  at  that  time  to  charge  lands  not  only  with  a 
definite  sum,  but  in  general  with  all  debts  which  might  there- 
after be  due  to  the  granter,  and  to  relieve  a  j)arty  of  all  engage- 
ments he  might  afterwards  come  under  for  the  granter.  There 
was  an  instance  of  the  fraud  arising  from  this  species  of  secu- 
rity in  the  case  of  Sir  John  Rutherford  ;  and  it  is  generally 
understood  that  a  glaring  instance  of  the  same  species  of  fraud 
was  the  occasion  of  passing  the  Act  1696.  From  the  terms  of 
that  Act  it  clearly  appears  that  the  intention  of  the  Statute  was 
to  put  an  end  to  that  style  of  securities,  at  least  to  limit  the 
operation  by  the  date  of  the  infeftment. 

In  the  present  instance,  the  objectors  are  attempting  to  ex- 
t-end  the  enactment  of  the  Statute  to  a  case  which  the  legisla- 
tion neither  had  nor  could  possibly  have  in  view,  and  where  it 
would  be  detrimental  to  the  interest  of  the  country  to  give  eftect 
to  the  Act.  Cash  credits  are  necessary  to  traders :  whatever 
tends  to  limit  these  must  check  the  commerce  and  manufac- 
tures of  the  countrv.  The  Court  will  not  therefore  extend  the 
words  of  the  Act  to  a  case  not  in  view  of  the  legislature,  and 
which  does  not  fall  under  the  spirit  of  the  Act.  From  a  search 
of  the  records,  it  appears  that  in  cash  credits  and  in  cautionary 
obligations,  infeftments  in  relief  similar  to  the  present  are  in 


664  TRANSMISSION  OP  LAND  IN  SECURITY. 

Selbt       practice.    Eleven  instances  were  produced  from  the  General 
Bboucu.      Register,  and  from  the  Particular  Register  for  the  county  of 

■^^^  Edinburgh,  from  15th  February  1783  to  23d  November  17S7. 
The  arguments  urged  against  sustaining  a  bond  of  relief  in  the 
case  of  a  bank  credit,  apply  with  equal  force  to  the  case  of  a 
cautioner  for  a  person  obtaining  an  oflSce  of  trust  where  secu- 
rity must  be  found.  In  such  a  case,  it  could  not  seriously  be 
maintained  that  the  security  was  reprobated  by  the  Act  1696, 
or  that  it  could  be  challenged  by  the  creditors  of  the  granter, 
who  saw  from  the  record  that  the  estate  of  their  debtor  was 
burdened  with  an  express  obligation  to  relieve  the  cautioner. 

Further,  this  case  does  not  come  within  the  enactment  of 
the  Statute.  The  obligation  w^hich  the  claimant  came  under 
was  from  the  first  moment  a  real  and  substantial  engagement ; 
and  on  the  other  hand,  Brough,  by  engaging  to  free  and  reUeve 
him,  and  to  deliver  up  the]  bond  cancelled,  came  under  an 
obligation  clear  and  explicit,  and  in  every  respect  legal  and 
unexceptionable. 

The  objectors  argue  that  every   advance  by   Sir  William 
Forbes  and  Company  on  the  cash  credit  was  a  future  debt; 
and  in  that  way  bring  this  case  under  the  words  of  the  Statute. 
But  this  is  a  mistake.      From  the  moment  of  receiving  the 
security,  Sir  William  was  bound  to  advance  the  £500  toBrougt. 
It  was  as  much  at  his  command  as  if  he  had  lodged  £500  of 
cash  in  the  hands  of  Sii*  William  Forbes  and  Company.     Brougb 
received  the  full  benefit  of  the  loan  from  the  moment  the  deeAj 
were  signed.     On  the  other  hand,  the  claimant  had  no  control 
over  Brough 's  operations  on  the  cash  credit.     He  was  merelv 
a  cautioner  in  an  effectual  obligation,  and  as  such  is  entitled  to 
relief. 

It  is  therefore  impossible  to  maintain,  in  the  words  of  the 
Statute,  that  the  obligation  which  Mr.  Selby  came  under  was  a 
debt  to  be  contracted  for  the  future.  From  the  first  moment  it 
was  an  effectual  obligation,  to  which  neither  the  spirit  nor  the 
words  of  the  Act  1696  can  apply. 

The  case  of  Dempster  does  not  affect  the  present  question. 
as  all  that  was  found  by  that  decision  was  merelv  that  Li^t 
Kinloch  was  preferable  in  virtue  of  her  infeftment,  except  in  so 
Ikr  as  Dempster  was  truly  a  creditor  to  Sir  James  Kinloch  at 
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the  date  of  his  iiifcftment.     In  the  cases  of  Pickering  and  of      Silbt 
Newnham  and  Everet,  the  question  was  not  with  a  cautioner     brouoh. 
for  a  cash  credit.      In  these  cases,  particularly  in  Newnham      ~i^ 
and  Everet  s,  the  point  was  considered  as  extremely  doubtful, 
both  on  the  bench  and  at  the  bar,  and  is  now  under  appeal. 

Lord  Dreghorn,  Ordinary,  pronounced  the  following  inter- interlocutor  of 
locutor : — "  The  Lord  Ordinary  having  considered  these  objec-     '        ^^^^' 
tioiis,   with  the  answers,  replies,  dupUes,  and  bond  of  relief, 
particularly  that  in  said  bond  John  Brough,  the  principal  debtor, 
is  bound  to  relieve  free  and  harmless,  keep  Robert  Selby,  the 
cautioner,  from  the  payment  of  the  contents  of  the  bond  o 
credit,  and  for  that  effect  to  deliver  it  up  to  him  cancelled,  or 
report  a  valid  discharge  thereof,  duly  registered,  against  the 
term  of  Whitsunday  then  next,  repels  the  objection." 

The  objectors  having  reclaimed,  the  Court  "  Altered,  and  intorioiutor 
Found,  That  the  heirs  of  the  deceased  Robert  Selby  are  only  March  2,  niu. 
preferable  in  virtue  of  his  infeftment,  for  the  sums  they  can 
instruct  to  have  been  advanced  by  the  siiid  Sir  William  Forbes 
and  Company  to  the  said  John  Brough  at  the  date  of  the  said 
infeftment,  and  remitted  to  the  Lord  Ordinary  to  proceed  ac- 
cordingly." 

Lord  Jcstice-Clerk  M'Queen   observed, — "I  am  clearly     opinions. 

.  .  .  BeirH  Cftscs 

against  the  interlocutor.     An  infeftment  in  security  of  a  cash  p.  46. 
credit  extends  no  further  than  to  secure  the  money  advanced 
at  the  date  of  the  infeftment." 

Lord  Dreghorn. — "•  This  case  differs  from  that  of  an  heri- 
table security  granted  in  relief  of  a  cash  account.  The  Act  of 
Parliament  does  not  seem  to  apply  to  the  present  case.  The 
principal  is  taken  to  perform  a  certain  act ;  he  obliges  himself 
to  deliver  up  the  bond  of  caution  cancelled.  It  is  an  act  for 
the  performance  of  which  he  may  grant  an  heritable  security, 
with  equal  propriety  as  for  the  performance  of  any  other  act. 
Unless  therefore  it  be  said  that  a  person  cannot  grant  an  heri- 
table security  ad  factum  prestandum,  it  must  be  allowed  that 
the  security  in  the  present  case  is  competent." 

Lord  Eskgrovb. — "  Had  it  not  been  ascertained  by  a  deci- 
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Selbt  giQn  of  this  Court,  that  an  heritable  security  in  the  present 
Brouou.  form  could  not  be  effectually  given  for  a  cash  account,  it  would 
1794.  have  been  necessary  to  have  tried  that  as  a  preliminary  ques- 
tion. But  this  point  has  been  already  ascertained  ;  and  there 
seems  to  be  no  circumstance  by  which  the  present  case  can  be 
distinguished  from  that  one.  A  diflFerent  decision  here  would 
be  in  efiFect  to  overturn  the  former  decision,  since  by  this  mode 
an  heritable  security  might  be  taken  on  a  cash  account  There 
might  have  been  difficulty  had  this  been  an  absolute  disposition, 
where  every  person  must  have  seen  from  the  record  that  Brough 
had  no  right  whatever ;  but  the  disposition  which  has  been 
granted  is  a  disposition  in  security  only." 

Lord  Pkesident  Campbell. — "  In  the  case  of  Everet  there 
were  two  grounds  on  which  the  security  was  set  aside  :  First, 
Because  the  extent  of  the  obligation  was  indefinite  ;  Second, 
Because  it  was  an  obligation  for  a  future  debt.     But  indepen- 
dent of  that  case,  there  is  the  decision  in  the  question  bet\nit 
the  Bank  of  England  and  the  creditors  of  Alexander,  where 
this  very  question  occurred.     Heritable  security  had  been  giren 
for  a  cash  account  ;  and  so  far  ^  money  had  been  drawn  om 
at  the  date  of  the  infeftment,  the  security  was  held  to  be  effec- 
tual ;  but  as  to  the  sums  drawn  out  after  that  period,  it  wa< 
not.     See  also  Pickering's  case.      If  the  principal   oW^gadiw 
cannot  be  secured  by  an  heritable  infeftment,  neither  can  ilic 
cautionary  obligation.     The  cautionary  obligation  is  an  accessory 
which  must  follow  the  principal,  and  can  be  in  no  better  situa- 
tion.    The  words  of  the  Act  are,  '  Relief  of  an  engagenaent : 
How  can  we  get  over  these  V 

MS  Notej,  On  the   Session   Papers  Lord    President   Campbell  has 

Sir  Hay  Camp-        .  .        ,  ,  .  ,  i 

beirs  Session    Written, — "  The  argument  m  the  petition  seems  to  be  conclu- 
^^^'  sive.     The  accessory  must  follow  the  principal,  and  the  securitv 

given  to  the  cautioner  cannot  be  more  eflFcctual  than  if  it  was 
given  to  the  principal.  As  to  the  case  of  securities  for  the 
faithful  discharge  of  office,  the  same  argument  w^as  used  in  the 
case  of  Everet  and  Company,  and  disregarded.  The  Act  strikes 
directly  against  all  infeftment  for  security  or  relief  for  debts  t' 
be  contracted  in  future,  without  any  distinction  whatever.  It 
is  a  mistake  to  say  that   the  cautioner  in  a  cash  account  has 
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already  come  under  an  engagement,  therefore  ought  to  be  at       s«lby 
liberty  to  take  security  for  his  relief.     It  is  true  he  has  come     Brouqh. 
under  an  engagement,  but  until  the  cash  credit  is  actually  used       1794. 
and  the  money  drawn  out,  it  is  an  eventual  engagement  for  a 
future  debt.     All  that  can  be  said  is,  that  he  runs  a  risk,  as  it 
does  not  any  longer  depend  upon  him  but  upon  third  parties, 
whether  the  debt  shall  be  contracted  or  not,  but  still  it  is  only 
an  accessory  obligation,  and  he  cannot  be  in  a  better  situation  as 
to  the  Act  of  Parliament  than  the  principal,  otherwise  the  words 
relief,  &c.,  in  the  Act  might  have  been  omitted,  and  the  inten- 
tion of  the  Act  would  easily  be  frustrated." 

The  cause  having  returned  to  the  Lord  Ordinary,  his  Lord-  interlocutor  of 
ship  Found,  "  That  although  in  virtue  of  the  general  obligation,  July  9, 1791. 
in  the  bond  of  credit  granted  by  the  late  Robert  JSelby,  along 
with  John  Brough,  to  Sir  William  Forbes,  James  Hunter  and 
Company,  17th  June  1783,  the  representatives  of  Robert  Selby 
may  be  liable  for  the  balance  due  by  Brough  on  said  day  to 
said  Company  on  the  previous  deposit  account  he  had  with 
them  ;  yet  the  said  representatives  cannot  claim  any  preference 
in  virtue  of  the  infeftment  taken  on  said  day  on  the  bond  of 
relief  granted  by  Brough  to  Selby,  also  on  said  day,  in  respect 
no  sums  had  been  advanced  by  the  said  Company  to  Brough  at 
the  date  of  the  said  infeftment  in  consequence  of  the  said  bond 
of  credit,  and  that  it  was  only  such  advances  that  were  in  ques- 
tion before  the  Court  at  pronouncing,  and  must  be  understood 
to  be  meant  in  the  interlocutor  2d  March  last." 

The  heirs  of  Mr.  Selby  having  reclaimed,  the  Court  altered  interlocutor 
and  Found,  "  That  John  Brough  did,  upon  the  1 7th  June  1783,  June27,'i792. 
owe  to  Sir  William  Forbes  and  Company  the  sum  of  £402,  16s. 
sterling,  upon  a  current  account ;  and  that  Robert  Selby, 
claimant,  having,  in  consequence  of  the  bond  of  credit  then 
subscribed  by  him  and  the  said  John  Brough,  become  charge- 
able with  the  said  sura  ;  therefore,  the  sum  must  be  understood 
to  have  been  covered  by  the  infeftment  taken  next  day  upon 
the  bond  of  relief  granted  to  him  by  the  said  John  Brough  ;  but 
remit  to  the  Lord  Ordinary,  before  further  procedure,  to  hear 
parties  upon  this  point.  Whether  the  subsequent  operations  of 
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the  said  John  Brough,  in  drawing  out  or  paying  in  money  to 
Sir  William  Forbes  and  Company,  ought  to  have  the  effect  of 
extinguishing  or  diminishing  the  preference  competent  to  the  heirs 
of  the  said  Robert  Selby,  claimant,  under  the  said  infeftment" 

Lord  Justice-Clerk  McQueen  observed, — "I  am  of  opinion 
that  the  claimant,  in  terms  of  his  cautionary  engagement,  was 
liable  for  what  was  due  ah  ante,  as  well  as  for  after  contractions, 
but  my  doubt  is  what  ought  to  be  the  effect  of  the  heritable 
security  in  relief,  given  by  Brough  to  the  claimant.     The  bond 
by  Selby  to  Sir  William  Forbes  and  Company  was  granted  in 
1783,  and  the  purpose  of  it  was  to  secure  that  Company  for  the 
cash  account  they  had  given  to  Brough.     The  effect  of  a  cash 
account  is  to  enable  the  person  to  whom  it  is  given  to  draw  out 
money  whenever  he  thinks  proper,  and  when  he  is  in  cash  he 
replaces  these  drafts ;   and,  generally  speaking,  a  settlement 
takes  place  once  a  year,  and  with  private  banks  twice  a  year. 
This  obligation,  therefore,  is  of  a  transitory  and  fluctuating  na- 
ture.    At  the  beginning  of  the  cash  credit,  the  whole  sum  may 
be  drawn  out,  of  the  same  date  with  the  infeftment ;  and  if 
there  be  no  more  transactions  on  that  account,  no  payments  to 
the  credit  of  this  advance,  then  my  opinion  is  that  the  heritaUe 
bond  of  relief  would  be  an  effectual  security.     In  the  present 
case,  however,  I  have  a  difficulty,  arising  from  this  circumstance, 
that  the  debt   due  to  Sir  William  Forbes  and  Company  on 
Selby's  bond  varied ;  one  year  the  balance  was  more,  another 
less  :  the  balance,  whatever  it  was,  no  doubt  was  due  by  Brough 
and  his  cautioner,  but  the  prior  advances  were  evidently  paid 
off ;  and  although  the  obligees  were  liable  for  new  contractions, 
yet  as  contractions  posterior  to  the  date  of  the  infeftment  are 
struck  at  by  the  Act  1696,  this  security  can  give  the  claimant 
no  relief.     This  objection  is  founded  not  only  on  the  Act  of 
Parliament,  but  in  the  nature  of  the  feudal  law.     An  infeftment 
is  not  a  right  of  that  kind  that  can  dance  backwards  and  for- 
wards, as  the  balance  of  an  account  current  may  happen  to 
vary.     If  there  be  a  debt  at  the  date  of  the  infeftment,  everr 
posterior  advance  is  so  far  an  extinction  of  that  debt.     ComjKH- 
ing  creditors  may  plead  on  such  a  payment.     Now  if  tho  dcU 
be  once  extinguished,  how  can  we  rear  up  the  infeftment  of 
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relief?     It  is  inconsistent  with  the  feudal  law.     An  infeftmcnt       Silbt 
without  money  advanced,  or  after  that  money  has  been  repaid,      bbough. 
is  a  mere  shadow  without  a  substance.     In  practice,  the  banks      "nol" 
do  not  give  a  cash  credit  on  an  heritable  security  ;  the  public 
banks  do  not ;  private  banks  perhaps  may  ;  but  it  is  understood 
in  the  National  Bank  that  a  bank  credit  is  inconsistent  with  the 
nature  of  an  infeftment,  which  cannot  dance  backwards  and 
forwards  as  the  balance  of  the  account  may  chance  to  fluctuate. 
If  the  money  was  advanced,  and  not  afterwards  repaid,  I  should 
think  an  heritable  security  in  that  situation  effectual  ;  but  if 
from  after  transactions  it  appear,  that  the  original  advance  had 
been  repaid,  I  should  be  of  a  contrary  opinion." 

Pleaded  for  the  Heritable  Creditor. — The  question  now  arqumbot  fou 
at  issue  IS  confined  to  this  single  point  of  law,  Whether  an  CREmTOR. 
heritable  bond  and  infeftment,  granted  for  the  relief  of  a  cau- 
tioner in  a  cash  account,  shall  not  be  held  an  effectual  security, 
so  as  to  cover  at  least  the  sum  drawn  out  at  the  date  of  the 
infeftment,  notwithstanding  any  fluctuation  of  the  state  of  the 
balance  which  might  afterwards  have  taken  place,  in  conse- 
quence of  subsequent  operations  upon  the  account  ?  It  is  ad- 
mitted that  Mr.  Selby's  heritable  security,  at  its  date,  covered 
a  debt  of  £402,  1 6s.  Now,  an  infeftment  once  legally  consti- 
tuted cannot  be  extinguished  or  diminished  by  voluntary  pay- 
ments, far  less  by  the  daily  fluctuation  of  a  cash  account,  or, 
indeed,  in  any  way,  unless  by  a  renunciation  duly  recorded,  or 
by  sums  recovered  in  virtue  of  legal  execution. 

Pleaded  for  the  General  Creditors. — As  the  sum  of  argument  fob 
£402,  16s.,  due  by  Brough,  at  the  date  of  Selby's  infeftment,  CRBmrmts. 
was  afterwards  wholly  extinguished,  the  balance  since  paid  by 
Selby  was  entirely  a  new  debt,  contracted  after  the  date  of  his 
infeftment,  and,  consequently,  not  secured  by  it.  Every  partial 
payment  of  a  debt  diminishes  the  debt,  and  when  it  is  wholly 
paid,  the  security  granted  must  necess?irily  be  at  an  end.  A 
,  security  cannot  exist  when  the  debt  it  was  meant  to  secure  is 
extinguished. 

The  Court  pronounced  the  following  interlocutor  : — "  In  re-  ^^^\'j^ 
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Sblby  spect  it  appears  from  the  accounts  of  Sir  William  Forbes  and 
Beouoh.  Company,  that  the  smn  due  to  them  by  John  Brough,  on  his 
1794  cash  account,  antecedent  to  the  date  of  the  infeftment  in  secu- 
rity in  favour  of  the  late  Robert  Selby,  was  afterwards  fiiUy  paid 
up  and  extinguished,  and  that  the  debt  now  claimed  by  Mr. 
Selby's  heirs  was  contracted  posterior  to  the  date  of  said  infeft- 
ment. Find,  that  said  heirs  are  not,  in  virtue  thereof,  entitled 
to  any  preference  on  the  funds  in  medio" 

Opiniohb.         On   the   Session   Papers  Lord   President   Campbell  has 

MS.  Notes,  .  TT     •     1  1  • 

Sir  Hay  Camp-  wnttcu, — "  Heritable   security  to  cautioners  m   cash   account 
Papers.  ^^^    good  to  the  cxtcut  of  what  was  due  at  the  date  of  the  infeft- 
ment.    But  QucerituVy  Whether  it  is  not  extinguished  by  the 
payments  diminishing  the  first  balance,  though  by  subsequent 
drafts  it  is  again  enlarged  and  brought  to  a  greater  balance 
than  before  1     It  is  not  the  meaning  of  the  parties  that  these  in- 
termediate operations  should  have  any  effect  either  to  diminish  or 
enlarge  the  security.     It  is  the  ultimate  balance  that  is  looked 
to,  though  the  Act  1G9G  stands  in  the  way  so  far  as  this  balance 
exceeds  what  was  due  at  the  date  of  the  infeftment.     Suppose 
a  creditor  in  an  heritable  security  should  lose  money  at  play  to 
his  debtor  and  win  it  back  the  same  evening.     Suppose  they 
should  by  subsequent  transactions  have  mutual  grounds  of  com- 
pensation and  recompensation,  which  were  they  to  set  them  off 
against  one  another,  and  bring  matters  to  a  count  and  reckon- 
ing, would  at  one  time  produce  a  larger  balance  and  at  another 
a  smaller.     The  question  is.  Would  this  affect  the  security  unless 
they  settled  an  account  for  that  purpose  or  closed  their  transac- 
tions altogether  ?     See  case  of  Mr.  Pulteney,  in  the  ranking  of 
Alexander's  creditors  concerning  the  £12,000  bond.     At  the 
same  time,  perhaps  it  may  be  safer  in  cases  of  this  kind  to  stick 
to  precise  feudal  rules,  especially  as  the  question  is  now  ren- 
dered of  less  importance  by  the  clause  in  the  last  Bank  Act." 
MS. Notes,  Baron  Hume  on  the  Session  Papers  has  written, — "I  was 

fi^^on"  aperl  ^^t  present  at  deciding  this  case.  But  by  Mr.  Davidson  s  notes 
it  appears  to  have  gone  upon  common  law  and  feudal  principles, 
and  not  on  the  Act  1690.  Judgment  carried  by  a  great  uia- 
jonty. 
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An  Infeftment  in  Security  of  a  Debt  constituted  by  BiUa  is  not  invaii- 

dated  by  Renewals  of  the  Bills. 

I.— BANK  OF  SCOTLAND  r.  BANK  OP  ENGLAND. 

The  Bank  of  England  having  already  discounted  bills  to  a  March  i,  i78i. 
large  amount,  drawn  by  Messrs.  Alexander,  merchants  in  Edin-  Naerati>tb. 
burgh,  on  two  banking  houses  in  London,  agreed  to  continue  to 
discount  their  bills  to  a  farther  extent,  but  "  so  as  the  same 
should  not  exceed,  at  any  one  time,  together  with  the  bills 
already  discounted  by  them,  and  then  remaining  in  their  hands, 
the  sum  of  £160,000/'  In  return  for  this  accommodation,  an 
heritable  security  for  £160,000  was  granted  in  favour  of  trus- 
tees, and  upon  this  security  infeftment  followed,  after  all  the 
money  had  been  paid  by  the  bank. 

In  a  ranking  of  the  creditors  of  Messrs.  Alexander,  the  Bank 
of  England  claimed  a  preference  in  virtue  of  their  infeftment 
iu  security.  The  Bank  of  Scotland  objected,  that  the  convey- 
ance in  security  was  inept  and  ineffectual,  both  on  the  ground 
that  it  tended  to  constitute  a  general  and  indefinite  burden  upon 
the  lands,  and  also  on  the  ground  that  it  was  contrary  to  the 
Act  1696,  as  being  a  security  for  debts  not  already  contracted, 
but  which  were  to  be  contracted. 

Pleaded  for  the  Bank  of  Scotland. — It  is  an  established  aequmert  por 
rule,  that  no  indefinite  or  unknown  encumbrance,  no  general  Scotland. 
burden,  can  be  created  on  lands,  so  as  to  become  a  real  lien  upon 
them.  The  security  in  question  was  not  granted  to  guarantee 
any  precise  or  specific  debt  already  contracted,  but,  on  the 
contrary,  merely  to  guard  against  the  uncertain  result  of  a 
general  credit  given  by  the  Bank  of  England,  which  might 
produce  a  debt,  either  inconsiderably  small,  or  so  great  as  to 
be  almost  without  bounds.  For  its  maximum  can  hardly  be 
considered  as  limited  by  a  sum  so  disproportioned  to  the  value 
of  the  estate  as  is  that  of  £160,000.  Nor,  at  any  future  period, 
could  its  amount  appear  from  the  public  records.  Such  a  secu- 
rity is  a  novelty  in  the  law,  and,  as  a  precedent,  would  be  of 
dangerous  consequence.  Any  circulation  of  bills,  as  well  as  the 
particular  operation  of  discounting,  might  be  protected  by  a 


672  TRANSMISSION  OP  LAND  IN  SECURITY. 

Bark  ov     cover  of  this  kind,  a  powerful  engine  in  the  hands  of  a  raercan- 
*.         tile  creditor.    If,  before  the  infeftment,  he  has  really  paid  sum? 
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Emglakd.     to  the  debtor,  or  discounted  bills  to  the  extent  mentioned  i 
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the  security,  he  will  have  it  in  his  power,  at  any  subsequem 
period,  to  take  in  all  such  bills  as  he  thinks  proper  to  the  same 
amount,  and  no  inhibition,  or  other  diligence,  not  even  a  poste- 
rior infeftment,  can  stand  in  his  way.  In  this  manner,  a  bank- 
rupt p-cting  in  collusion  with  the  creditor  who  holds  such  secu- 
rity, may  give  a  preference  to  any  debts  they  please,  by  having 
them  indorsed  or  transferred  to  that  creditor. 

Although  prior  to  the  infeftment  the  bank  had  actually  ad- 
vanced the  whole  £160,000  by  the  discounting  of  the  bills,  yei 
the  security  was  not  granted  on  account  of  those  specific  bills, 
but,  as  its  tenor  shows,  for  a  progressive  and  continued  seriej 
of  discounting  operations  per  tractum  futuri  femporis.  The 
rules  of  the  bank  did  not  admit  of  a  permanent  loan. 

From  every  succession  of  new  bills  there   arose  a  novaho 
debiti    For  with  respect  to  bills,  the  nomen  debitoris  is  insepar- 
able from  the  written  voucher.     Two  bills  drawn  for  the  same 
sum  would  be  considered  as  vouchers  of  different  debts,  aod 
both  would  be  effectual  as  indorsees.     Thus  they  differ  from 
bonds  of  corroboration,  in  which  the  renewal  or  multiplialiw 
of  the  instrument  of  debt  affects  not  the  nomen  debitoris ;  vsf  is 
it  inconsistent  with  the  preceding  security  ;  whereas,  if  a  secood 
bill  be  granted  on  the  same  account  w^ith  the  first,   this  is  iia- 
mediately  to  be  cancelled.     For  the  second  constitutes  a  nef 
debt  which  extinguishes  the  former,  liberates  indorsees,  and 
every  other  person  concerned  in  it,  and  puts  an  end  to  all  tibe 
diligence  that  has  been  done  upon  it. 

If  the  Bank  of  England  had  raised  inhibition  or  adjudication 
on  the  first  set  of  bills  granted  in  1744,  now  no  longer  existing, 
would  these  diligences  have  availed  in  the  present  ranking?  W 
manifestly  not,  are  bills  in  1775  to  be  considered  as  the  same 
with  those  in  1 774,  in  order  to  give  effect  to  a  voluntary  secu- 
rity granted  by  a  bankrupt  1  Again,  suppose  inhibition  against 
Alexander  prior  to  the  last  set  of  bills,  would  it  not  have  struck 
against  them,  notwithstanding  their  supposed  connexion  ^ith 
preceding  sets  ?  Were  it  not  to  have  that  eflFect,  banking  com- 
panies might  often  put  inhibitions  at  defiance. 
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Pleaded  for  the  Bank  op  England. — The  security  in  ques-     bank  op 
tion  does  not  constitute  in  any  proper  sense  a  general  burden,  r. 

for  in  the  infeftment  its  maximum,  or  utmost  extent,  is  precisely     ^q^I, 
and  specifically  ascertained.     Creditors  or  purchasera  are  thus       y,^^ 
sufficiently  informed  to  guard   against  the  greatest   possible  aegumekt  pob 
hazard.     Accordingly,  it  was  never  doubted  that  a  debt  herit-  England. 
ably  secured  would  be  eiFectual,  though  subject  to  a  progressive 
diminution  by  payment ;  and  yet  in  that  case,  as  well  as  in 
this,  the  records  could  only  with  certainty  show  the  greatest 
possible  amount  of  the  debt,  but  by  no  means  its  actual  extent, 
at  any  period.     If,  in  the  one  instance,  such  information  is  suf- 
ficient, why  is  it  not  equally  adequate  in  the  other  ?    Surely  it 
can  be  of  no  consequence  whether  the  difference  between  the 
actual  debt  and  the  mrOximum  is  produced  by  a  scale  of  increase 
or  of  decrease.     The  same  obvious   principle,  indeed,  which 
governs  both  cases,  also  regulates  various  others ;  those,  for 
example,  of  real  securities  for  relief  of  cautionary  engagements, 
or  for  the  jointures  of  wives,  and  that  of  real  warrandice  ;  in  all 
of  which  instances,  though  the  utmost  possible  hazard  can  be 
easily  known,  yet  its  actual  extent,  whether  even  it  should  at 
all  exist,  may  be  altogether  uncertain. 

The  debt  for  which  the  claimants  seek  to  be  ranked  was  not 
a  future  debt.  Prior  to  the  infeftment  the  whole  sum  of 
£160,000  was  paid,  and  it  has  ever  since  remained  due.  The 
debt  then  constituted  still  continues.  It  is  true  it  subsisted 
according  to  the  peculiar  rules  of  the  bank.  The  debt  itself 
remained  as  much  unextinguished  as  ever.  The  obligation  was 
always  the  same,  the  evidence  of  it  alone  suffered  any  variation. 
Even  though  the  whole  sum  had  not  been  actually  paid  prior 
to  the  infeftment,  that  engagement  which  by  the  original  agree- 
ment the  Banking  Company  came  under,  would  have  formed 
such  a  debt  as  might  have  been  secured ;  because,  as  at  any 
time  they  could  have  been  compelled  to  fulfil  it,  so  they  would 
have  been  equally  entitled  to  the  stipulated  guarantee  against 
that  event.  Accordingly,  it  is  common  in  practice  to  grant 
heritable  securities  for  sums  not  yet  actually  paid. 

Instead  of  viewing  the  bills  as  evidences  or  vouchers  of  the 
debt  previously  constituted,  they  may  perhaps  be  more  properly 
considered  as  pledges  or  deposits,  lodged  with  the  cicditors  in 
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Ba!ik  ot  additional  security,  like  so  many  bags  of  money.  In  this  re 
r.         spect,  then,  it  is  plain,  that  no  change  made  upon  the  bills  could 

foo^MD.  ^^  ^^^  hnst  degree,  invalidate  the  debt  itself.  Nor  does  it  seem 
much  more  difficult  to  perceive  that,  as  vouchers,  they  would 
have  just  as  little  effect.  Hence  the  answer  to  the  observation 
resi)ecting  various  supposed  cases  of  inhibitions  is  obviously  this, 
that  the  bills  not  being  the  ground  of  debt,  it  is  nothing,  as  lo 
the  present  argument,  that  inhibitions  founded  on  them  would 
not  avail. 

^^^^^^Yj^        The  Lords  "  Repelled  the  objections  made  to  the  real  security 

on  which  the  Bank  of  England  claimed  their  preference  in  the 
ranking." 

MS^NatwT         Lord  Monboddo  observed, — "  I  had  formed  a  clear  opinion 
EipMnston's     in  favour  of  the  Bank  of  England.    I  went  upon  the  suppositkHi 
that  the  heritable  bond  had  been  granted  for  a  precise  sum,  and 
did  not  think  the  changing  or  replacing  the  bills,  by  which  the 
personal  security  was  constituted,  was  a  novatio  debiii    Tb»e 
was  no  payment  of  the  bills,  but  only  a  renewal.     But  upon 
reading  the  heritable  bond  granted  by  Alexander,  a  great  doubt 
arose  in  my  mind.     The  bond  is  not  granted  for  any  precise 
sum.     It  is  not  given  in  security  of  bills  already  discoonfini 
but  for  bills  to  be  discounted,  and  it  does  not  appear  whit  biDs 
had  been  discounted  prior  to  the  date  of  the  bond.     It  is  iw^ 
that,  from  a  search  in  bank  books,  it  now  appears  that  the 
£160,000  was  advanced  on  bills  prior  to  the  date  of  the  boni 
but  as  that  does  not  appear  upon  the  face  of  the  bond,  where  it 
is  not  mentioned  what  was  then  advanced,  I  doubt  how  far  tiie 
bond  can  be  sustained.     To  do  so  would  be  contrary  to  the 
decision  in  the  case  of  the  York  Building  Company." 

Lord  Covington. — "  The  plea  upon  the  part  of  the  Bank  of 
Scotland  resolves  into  a  charge  of  fraud  against  Mr.  Alexander, 
as  imposing  upon  the  Bank  of  England  as  a  good  security, 
what  in  fact  was  not  so.  The  Act  1696  only  applies  to  ad- 
vances after  the  date  of  the  infeftraent.  If  we  consider  the 
renewal  of  bills  as  no  new  loan,  then  the  heritable  bond  is  good 
If  we  consider  renewal  of  bills  as  a  nmiatio  debiti  and  payment 
then  the  heritable  security  must  fly  off     I  think  there  was  no 
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new  debt.     No  payment.     The  original  debt  remains  due,  and      Bank  of 
the  heritable  security  must  be  efFectual."  r. 

Lord  Braxpield. — "  This  is  a  difficult  question.  The  diffi-  ^to^md. 
culty  lies  in  two  particulars.  First,  That  the  heritable  bond  is  7^" 
for  no  precise  sum  ;  and,  second,  that  other  bills  were  substituted 
in  place  of  the  original  bills,  and  that  can  only  be  ascertained 
by  evidence  that  these  bills  came  in  place  of  the  original  bills. 
By  the  Act  1696  all  debts  contracted  prior  to  infeftment  are 
eflFectual.  At  date  of  that  Act  of  Parliament  it  had  been  un- 
derstood that  general  burdens  were  good  in  questions  with 
onerous  creditor  and  purchasers.  The  Act  1696  corrected 
this  abuse,  and  declared  such  general  burdens  not  good  as  to 
debts  posterior  to  date  of  infeftment.  But  it  has  been  found 
that  general  burdens  are  not  effectual  against  creditors.  So  de- 
termined by  the  House  of  Peei-s  in  1 737.  From  the  bond  it  docs 
not  appear  what  sum  Alexander  was  debtor  in  to  the  bank  ;  for 
though  a  sum  is  mentioned  which  the  loan  was  not  to  exceed, 
yet  there  is  nothing  in  the  bond  which  shows  what  was  ad- 
vanced at  the  time  it  w^as  granted.  I  doubt  very  much  the 
validity  of  such  indefinite  heritable  securities.  The  infeft- 
ment ought  to  mention  the  sum  of  debt.  The  original  bills 
are  not  now  existing.  I  doubt  the  competency  of  going  into 
extraneous  evidence  to  show  that  new  bills  came  in  place  of 
former  bills." 

Lord  Elliock. — "  There  is  no  doubt  here  that  the  heritable 
bond  was  granted  after  the  whole  £160,000  was  advanced  by 
the  bank.  There  was  no  payment,  and  renewing  the  personal 
security  cannot  hurt  the  heritable  security." 

Lord  Gardbnston. — "  I  am  perfectly  clear  of  the  last  opinion. 
To  find  this  not  an  effectual  security  to  Bank  of  England  would 
be  giving  a  severe  blow  to  the  credit  of  this  country.  There  is 
no  uncertainty  as  to  debt.  It  appears  from  the  bond  that  the 
debt  never  could  exceed  £160,000.  No  more  could  have  ap- 
peared had  bond  been  for  a  precise  sum.  It  could  not  even 
then  have  appeared  that  it  was  not  paid  in  part  by  intromis- 
sions or  otherwise.  No  novatio  here,  no  payment.  This  is  a 
good  security  to  the  Bank  of  England." 

Lord  Kames. — "  Three  points :  First,  a  general  burden  ; 
Second,  a  novatio  debiti ;  Third,  Act  1696.     This  is  no  general 
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burden.  There  is  a  sum  limited.  The  Act  1696  does  not 
apply,  as  the  debt  was  contracted  before  infeftment.  I  doubt 
upon  the  novatio  dehiti.  True,  it  is  the  same  sum  that  is  due, 
but  I  doubt  if  it  is  the  same  debt.  Suppose  I  owe  £1000  byii 
bond  with  one  cautioner,  and  take  up  that  bond  and  grant  an- 
other with  a  different  cautioner  :  although  the  same  sum,  it  is 
a  different  security,  it  is  a  different  debt." 

Lord  President  Dundas. — "  This  an  effectual  security. 
The  Act  1696  does  not  apply.  The  whole  sum  was  advanced 
before  date  of  infeflment.  It  is  no  general  burden — the  sum 
limited.  I  had  some  doubts  on  the  mode  taken  to  keep  up  the 
personal  security,  but  I  have  got  over  it.  The  object  of  the 
heritable  security  was  to  secure  the  debt  then  advanced  till 
payment.  There  never  was  payment  here.  No  new  loan. 
The  sum,  the  debtor,  and  creditor  all  remain  the  same.  This 
is  not  like  the  case  of  new  bond  granted  and  former  bonds  re- 
tired. That  was  the  case  of  the  York  Building  Company.  The 
argument  there  was,  that  the  heritable  bond  was  granted  {(x 
bonds  still  existing.  In  case  of  bonds,  debt  extinguished  by 
bonds  being  retired,  but  here  no  extinction  of  debt.  Only  hilb 
renewed  to  keep  up  personal  security,  but  no  payment.*' 

Lord  Justice-Clerk  Miller. — "  A  bank  cannot  hold  ex- 
pired bills.  The  whole  transaction  shows  that  parties  did  not 
consider  the  giving  new  bills  as  any  extinction  of  the  debt  w 
novatio  debiti.  To  find  so  would  be  going  against  the  express 
covenant  of  parties.  The  plea  of  the  Bank  of  Scotland  leads  to 
dangerous  doctrine  to  mercantile  transactions." 


Judgment.  The  Bank  of  Scotland  having  reclaimed,  the  Court  "  Ad- 

March  1,  1781.  ^^^^^^. 


Opinions.  Lord  Justice-Clerk  Miller. — "  The  personal  bond  ascer- 

Eiphin^ton's  taius  that  a  debt  was  then  contracted,  though  it  does  not  ascer- 
Session  Papers.  Jain  the  precisc  amount  of  the  debt  then  advanced,  but  after 
that  agreement  the  Bank  could  not  refuse  answering  Alexan- 
der's bills  to  the  extent  of  the  £160,000  drawn  in  terms  of  the 
personal  agreement.  The  heritable  security  sets  forth  the  per- 
sonal security  at  full  length,  and  there  is  evidence  that  at  the 
date  of  the  heritable  right  the  full  sum  of  £160,000  was  ad- 
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vanced.  Any  person  going  to  the  record  must  see  that  the 
estate,  though  nominally  remaining  with  Alexander,  yet  the 
burden  on  it  by  this  loan  was  evident.  The  Act  1696  does  not 
apply,  as  here  it  is  clear  that  the  debt  was  contracted  prior  to 
the  heritable  security.  It  was  contracted  by  the  personal  secu- 
rity, and  in  fact  advanced  before  the  date  of  the  heritable  se- 
curity. And  as  to  the  only  other  question,  I  am  satisfied  that 
the  after  bills  came  in  place  of  the  former  bills.  No  new  con- 
traction. No  infringement  in  the  security  of  records  by  ad- 
hering to  the  interlocutor." 

Lord  Monboddo. — "  Suppose  an  heritable  security  given,  not 
for  a  sum  actually  advanced,  but  for  a  sum  to  be  advanced,  not 
exceeding  such  a  sum.  I  would  not  allow  effect  to  such  secu- 
rity. In  this  case  it  is  not  said  in  the  bond  how  much  of  the 
debt  was  advanced  at  the  date  of  the  bond.  It  is  granted  for 
sums  advanced  or  to  be  advanced,  and  I  cannot  admit  it  to  be 
proved  aliunde,  either  from  the  Bank  of  England  books  or  other- 
wise, what  part  of  the  debt  was  advanced  at  the  date  of  the 
heritable  right.  The  Court  has  found  that  where  an  heritable 
security  expressly  referred  to  a  list  of  debts,  it  could  not  have 
effect.  I  think  this  case  does  fall  under  the  Statute  1696.  If 
securities  of  this  kind  were  to  be  admitted,  there  would  be  no 
security  from  records.  All  the  information  the  records  could 
in  such  cases  give  would  be  as  to  the  extent  the  lands  may  be 
burdened,  but  not  the  extent  to  which  they  are  burdened.  The 
Act  1696  says  only  debts  contracted  shall  be  effectual.  I  am 
for  altering." 

Lord  Braxfield. — "  I  was  against  the  interlocutor,  and  I  am 
still  so.  It  is  of  much  consequence  to  this  country  to  preserve 
the  security  of  records,  and  if  such  debts  are  sustained,  a  few 
steps  farther  will  annihilate  that  security.  I  cannot  go  into  the 
plea  of  unhinging  the  feudal  law  upon  mercantile  ideas.  There 
is  no  instance  of  a  security  for  a  cash  account  resting  on  an 
heritable  security.  If  mercantile  credit  is  to  rest  on  land  secu- 
rity, it  would  be  very  narrow  and  limited.  The  judgment  of 
the  House  of  Peers  in  1734  is  a  valuable  judgment.  I  have 
always  held  that  in  constituting  an  heritable  security  the  extent 
of  the  debt  must  appear  from  the  infeftment  put  on  record. 
That  is  not  done  in  this  case.     I  cannot  ascertain  the  extent  of 
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Bank  of  the  JUS  crediti  here  without  resorting  to  extraneous  evidence, 
V.  and  I  deny  that  such  evidence  can  be  admitted  in  any  question 
Kholand.  with  creditors.  The  only  thing  that  can  entitle  a  creditor  to 
rank  on  an  heritable  debt,  is  the  heritable  right  and  infeftmeni 
which  establishes  the  heritable  right,  and  I  have  no  idea  that 
extraneous  evidence  can  be  received.  But  I  think  that  the  Act 
1696  applies  here.  The  original  grounds  of  debt  due  at  the 
date  of  the  heritable  security  are  extinguished.  This  a  novatw 
debiti ;  but  what  chiefly  moves  me  is  the  first  ground,  as  I  con- 
sider this  a  general  burden." 

Lord  Kames. — "  I  am  for  adhering." 

Lord  President  Dundas. — "  I  am  of  former  opinion — ^for  ad- 
hering. I  cannot  see  that  this  cause  can  hurt  the  security  of 
records.  The  debt  here  was  advanced  before  the  date  of  the  heri- 
table right.  I  have  not  the  same  idea  of  the  Act  1696  that  some 
of  your  Lordships  have.  All  that  the  Act  1696  has  said  is,  that 
the  debt  shall  be  contracted,  not  the  money  advanced.  Suppose 
an  heritable  security  given  for  £1000,  and  only  £500  paid  in 
cash,  and  the  other  £500  in  bills,  would  not  this  be  an  eflfectual 
debt  ?  No  man  can  be  deceived  when  he  sees  the  utmost  ex- 
tent that  the  debt  can  amount  to,  or  if  deceived,  it  must  be  that 
debt  is  less.  Therefore  the  Act  1696  does  not  apply.  I  know 
the  case  of  Dempster  v.  Kinloch,  but  that  is  not  similar  to  this 
case.  I  cannot  think  here  that  there  was  any  novatio  dttnti^ 
This  case  is  not  similar  to  giving  up  bonds  and  taking  other 
securities.  I  think  the  decision  in  the  case  of  Kinloch  was  a 
wrong  decision." 

"The  state  of  the  vote  was  as  follows  :  Adhere. — Lords  Jr?- 
TicE-Ci.ERK,  Kames,  Kennet,  Westhall,  Auchinleck,  El- 
LiocK,  Hailes,  Ankerville.  Alter, — Lords  Alva,  Monbodd*). 
Braxfield." 

"  The  Petitioners  took  opinions  of  English  counsel,  with  inteii- 
^5^o"n  papers.  ^^^^  ^^  appeal,  but  they  were  advised  not  to  do  so,  as  the  idea 
in  England  is,  that  you  may  give  security  for  debts  to  be  con- 
tracted, and   that  there  was  nothing  in  the  objection  of  the 
novatio  debiti.     There  was  no  appeal  taken.'' 


MS.  Note, 
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II.— BANK  OP  SCOTLAND  v,  PULTENEY. 

In  1769  the  sum  of  £l2,000  was  raised  by  Messrs.  Alexan- June  19, 1782. 
der  of  the  city  of  Edinburgh  upon  bills  drawn  by  them  upon  Nab&ativi. 
and  accepted  by  Mr.  Pulteney.  The  bills  were  five  in  number ; 
two  for  £1500,  each  dated  December  21,  1769,  and  two  others 
for  the  same  sum,  each  dated  December  29,  1769,  and  all  pay- 
able to  John  Campbell,  Esq.  of  the  Royal  Bank.  The  fifth  was 
for  £6000,  dated  December  30,  1769,  and  payable  to  James 
Sponce,  treasurer  to  the  Bank  of  Scotland. 

In  these  bills  Mr.  Pulteney  was  merely  cautioner  for  the 
Messrs.  Alexander.  He  accordingly  obtained  for  his  security 
an  heritable  bond  over  their  estate  of  Cluny  in  Fife,  in  virtue 
of  w^hich  he  was  infeft.  The  heritable  bond  recited  the  several 
bills,  and  the  grantors  obUged  themselves  to  pay  to  Mr.  Pulteney 
the  sum  of  £12,000,  in  the  sums  and  at  the  terms  therein  men- 
tioned. In  corroboration  of  the  personal  obligation,  they  bound 
themselves  to  infeft  Mr.  Pulteney,  not  only  in  an  annualrent 
corresponding  to  the  sum  of  £12,000  out  of  the  lands  of  Cluny, 
but  also  in  these  lands  themselves,  in  security  and  payment  to 
him  of  the  principal  sum  of  £12,000. 

In  a  ranking  of  the  creditors  of  Messrs.  Alexander,  Mr. 
Pulteney  claimed  a  preference  in  virtue  of  his  heritable  bond  of 
relief.  The  Bank  of  Scotland  objected  to  the  claim  of  prefer- 
ence, on  the  ground  that  the  five  bills,  in  respect  of  which  the 
bond  was  granted,  had  been  paid,  and  new^  bills  accepted. 

Pleaded  pou  the  Objectors. — The  heritable  bond  in  ques- argumknt  fob 
tion  was  granted  solely  for  the  purpose  of  securing  relief  against  ®"^^*®- 
the  five  acceptances,  which  are  therein  particularly  described. 
So  soon  as  the  five  bills  wxre  paid  to  the  holders,  Mr.  Pulteney 
was  thereby  relieved  of  his  acceptance,  and  the  security  gianted 
to  him  became  consequently  determined.  The  five  bills  were 
retired  by  Messrs.  Alexander  when  due.  By  this  n)eans  the 
personal  obhgation  of  relief  and,  of  consequence,  the  accessory 
real  security  was  at  an  end. 

A  right  in  security,  such  as  the  heritable  bond  granted  to 
Mr.  Pulteney,  is  no  more  than  an  accessory  to  the  personal 
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Bank  of      obligatiou,  and  is  capable  of  being  extinguished  with  as  litde 
r.  solemnity.     If  it  can  be  shown  that  the  personal  obligation  has 

poLTKNKY.     1^^^^  ^^Yy  satisfiod   by  payment  or  otherwise,  the    heritable 
1782.       security  falls  of  course,  although  no  formal  discharge  or  renun- 
ciation of  it  has  been  executed. 

An  heritable  security  once  extinguished  in  whole  or  in  part, 
cannot  be  renewed  by  the  creditor  making  new  advances.  This 
is  agreeable  to  the  general  principles  of  law  with  respect  to  in- 
feftments  in  security,  and  to  the  regulation  of  the  Act  1696, 
which  declares  that  an  heritable  security  shall  only  be  sustained 
for  debts  contracted  and  actually  subsisting  at  the  date  of  the 
infeftment. 

An  heritable  security  must  apply  to  a  specific  debt.  There 
cannot  be  created  an  infeftment  in  security  which  is  to  stand 
good  for  the  balance  of  future  transactions,  and  which  shall 
enlarge  and  contract  itself,  so  as  to  keep  pace  with  the  state  of 
the  balance,  and  the  balance  varying  from  time  to  time. 

The  bill  for  £6000,  which  was  endorsed  by  the  Messrs.  Alex- 
ander, to  James  Spence,  treasurer  of  the  Bank  of  Scotland,  vas 
payable  at  six  months  date,  and  became  due  on  June  30,  1770. 
It  was  paid  and  retired  by  Messrs.  Alexander,  and  was  afte^ 
wards  delivered  to  Mr.  Pulteney,  who  produced  it  as  his  interest 
in  the  present  ranking.     It  ainnot  be  disputed  that  Messrs 
Alexander  did  de  facto  retire  the  bill  by  paying  the  contents 
to  the  holders,  and  got  the  bill  delivered  into  their  hands.    Sr. 
Pulteney,  however,  affirms  that  in  retiring  the  bill  the  Messrs. 
Alexander  can  only  be  considered  as  a  hand  employed  by  hinu 
and  that  the  payment  was  made  with  his  money,  and  that  it  was 
thus  the  same  thing  as  if  he  had  gone  to  the  holders  and  re- 
tired the  bill  himself.     In  evidence  of  this  statement  he  refers 
to  three  different  acceptances  by  him,  which  he  alleges  to  have 
come  successively  in  place  of  the  original  bill  for  £G000,  and  tie 
last  of  which  acceptances  was   taken  up  and  settled   by  3Ir. 
Pulteney  himself  in  March  1774. 

The  argument  of  Mr.  Pulteney,  that  notwithstanding  of  the 
retiring  of  the  original  bills,  and  however  much  the  transac- 
tions between  liim  and  the  Messrs.  Alexander  may  have  varied 
and  multiplied,  still  the  heritable  bond  must  isubsibt  ai>  a  pre- 
ferable security  for  the  balance  that  might  appear  ultimatelv 
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due  to  him  upon  a  final  settlement  of  their  aflFairs,  cannot  be     Bahk  <» 
sustained.     The  heritable  bond  in  question  has  no  connexion         «. 
with  any  engagements  which  Mr.  Pulteney  may  have  come      ^^^'^*^' 
under  for  the  Messrs.  Alexander,   except  the  bills  specially       ^^^* 
recited  in  the  bond.     In  a  fitted  and  docqueted  account  between 
Mr.  Pulteney  and  the  Messrs.  Alexander,  he  acknowledged  the 
original  bills  to  have  been  paid  and  retired  by  the  Messrs. 
Alexander,  and  he  discharged  all  claim  against  them  on  that 
head.     The  heritable  security  in  question  was  thereby  entirely 
at  an  end,  and  cannot  now  be  made  use  of  to  cover  other  trans- 
actions.     Mr.  Pulteney  may  still  demand  relief  of  his   new 
acceptances,  with  which  he  alleges  the  Messrs.  Alexander  were 
enabled  to  retire  his  former  acceptances.     It  was  for  the  former 
acceptances,  however,  for  which  the  bond  was  granted.     He  can- 
not therefore  found  upon  that  bond  as  giving  him  an  heritable 
security  for  bis  relief  of  acceptances,  to  which  it  did  not  relate, 
and  which  were  undertaken  subsequently  to  the  date  of  the  bond. 

Pleaded  for  the  Cadtionee. — If  a  party  errant  a  bill  pay- argument  foe 

Cautiokke. 

able  at  a  certain  date,  and  when  the  term  of  payment  comes  he 
is  unable  to  pay  the  bill,  if  he  retires  the  old  bill  by  granting 
a  new  one  for  the  sum  due,  the  debt  is  not  extinguished  in  any 
other  sense  than  that  the  original  voucher  of  it  is  taken  up  and 
another  put  in  its  place.  This  is  the  only  change  which  the 
debt  has  undergone. 

If  upon  accepting  a  bill,  a  party  receives  no  value,  but  grants 
it  for  the  purpose  of  supporting  another  man's  credit,  and  ob- 
tains a  security  for  his  reimbursement  and  relief,  in  case  the 
bill  should  come  upon  him  ;  and  if  in  fact  the  bill  does  when  due 
come  upon  him  for  payment,  and  he  does  not  pay  the  original 
bill,  but  accepts  a  new  bill  for  the  sum  due,  and  the  new  bill 
is  afterwards  retired  by  him  by  payment,  the  renewal  of  the 
bill  can  have  no  effect  in  lessening  the  security  which  was 
granted  coeval  with  the  first  acceptance.  The  security  must 
remain  as  broad  as  it  was  in  the  beginning.  It  is  immaterial 
what  mode  is  taken  to  retire  the  original  bill,  whether  by  pay- 
ment or  renewed  acceptances,  if  it  ultimately  appears  that  the 
acceptor  and  not  the  granter  of  the  security  has  in  fact  paid 
the  debt. 
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Bank  of  Tho  bill  for  £6000,  which  was  indorsed  by  the  Messrs.  Alex- 

fj.         ander  to  the  treasurer  of  the  Bauk  of  Scotland,  was  again  in- 

PuLTEWKY.  ^Qpged  ^y  ]^[jj^  |;q  Mcssrs.  Druuimond,  bankers  in  London.  It 
1782.  became  due  in  July  1770,  and  in  order  to  pay  it  Mr.  Pulteney 
accepted  a  new  bill  for  £6000,  and  subsequent  renewals  were 
afterwards  granted.  The  original  bill  was  then  given  to  ilr. 
Pulteney,  as  soon  as  he  took  it  up  by  means  of  the  renewed 
acceptance.  By  paying  the  several  bills  mentioned  in  the 
heritable  bond,  Mr.  Pulteney 's  Uen  upon  the  estate  of  Cluny 
became  fixed,  but  no  doubt  subject  to  be  diminished  or  extin- 
guished by  showing  that  the  Messrs.  Alexander  did  not  upon 
the  whole  owe  so  large  a  sum  as  that  for  which  the  heritable 
bond  was  granted. 

Judgment.  On  a  report  by  the  Lord  Justice-Clerk  Miller,  the  follow- 

ing interlocutor  was  pronounced : — "  The  Lords  find  sufficient 
evidence  that  the  bill  for  £6000  sterling,  drawn  by  Messrs.  Alex- 
ander upon  and  accepted  by  Mr.  Pulteney,  and  for  relief,  whereof 
the  heritable  bond  of  relief  was  granted  and  infeftment  taken, 
was  afterwards  retired  by  Mr.  Pulteney  and   paid  with  his 
money  :    Therefore  find  that  the  said  bond  and  infeftment  are 
still  in  his  person  a  subsisting  security  for  relief  and  repayment 
of  the  contents  of  said  bill,  at  least  to  the  extent  of  the  balance 
truly  due  by  Messrs.  Alexander  to  Mr.  Pulteney,  upon  a  (air 
stating  of  accounts  between  them  :    Find  it  unnecessary  lo  gi« 
any  determination  as  to  the  other  bills  in  hoc  sfafUj  and  remit 
to  the  Ordinary  to  proceed  accordingly,  and  farther  to  do  as  be 
shall  see  just." 

Opinions.  Lord  Kames  observed, — "  In  equity  Pulteney  lias  a  stronj 

Ei\iilston*8     ^^^^"^'  ^^^  1^^^'^  ^^^  room  for  equity.     It  is  a  question  with  cre- 

Session  Papers,  ditors,  and  as  the  bills  for  which  the  heritable  security  was 

given  is  extinguished,  so  is  the  security.     See  case  of  Duke  i^ 

Norfolk  V.  York  Building  Company's  annualrents." 

LoKD  BiiAXFiELD. — "  Tbis  rcsolvcs  into  question  of  fact.  Mv 
opinion  is  for  Mr.  Pulteney,  as  I  consider  the  debt,  for  which 
this  heritable  security  was  given,  as  still  subsisting.  When  the 
bills  became  due,  neither  Alexander  nor  Pulteney  had  cash  lo 
retire  them.      Pulteney  gave  new  bills.      Those  got  ca:>h  h} 


1782. 
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which  the  bills  for  which  the  heritable  bond  granted  were  re-     ^^^  o» 

^  Scotland 

tired.     That  is  the  same  as  if  Pulteney  had  paid  the  first  bills         ». 
with  bank  notes  out  of  his  pocket.     The  heritable  debt  subsists/' 

Lord  Covington. — "  I  am  of  the  opinion  last  given.  Had 
the  bills  been  paid  by  the  Alexanders,  they  would  have  been  in 
possession  of  the  bills,  or  had  they  delivered  them  to  Pulteney, 
he  must  have  discharged  the  heritable  bond  to  the  extent  of 
the  bills  paid.  That  was  not  done.  The  bills  in  Pulteney's 
possession  were  paid  with  his  cash." 

Lord  Gardenston. — "  I  am  of  last  opinion.  It  may  be  true 
that  the  bills  were  paid,  but  the  debt  was  not  paid.  It  still 
subsists.  The  bills  were  paid  by  Pulteney's  cash.  This  clearly 
proved.  Every  circumstance  points  it  out.  It  is  impossible  it 
could  be  otherwise,  as  the  heritable  debt  is  not  discharged,  but 
is  still  in  force.  This  a  Idche  on  the  part  of  the  creditors.  To 
give  effect  to  the  plea  of  the  creditors  would  be  to  give  way  to 
a  liiche  contrary  to  the  res  vere  gestce!' 

Lord  Kames. — "  I  agree  that  if  there  is  still  due  to  Pulteney 
any  part  of  the  bills  for  which  the  heritable  security  was  given, 
he  is  entitled  to  have  payment  of  it,  but  the  doubt  is,  is  this  the 
same  debtT' 

Lord  Elliock. — "  I  am  not  satisfied  that  there  is  here  proof 
that  these  bills  were  paid  by  Pulteney." 

Lord  Kennet. — "  I  think  there  is  evidence  that  the  bills  in 
the  heritable  bond  were  paid  by  Pulteney,  or  by  liis  cash." 

Lord  Braxpield. — "  Had  the  bills  for  which  the  heritable 
bond  was  granted  not  been  paid  by  Pulteney,  the  heritable  bond 
fell  to  be  discharged  either  in  whole  or  in  part  as  according  to 
the  extent  of  the  payment.  No  discharge  of  the  heritable  bond. 
The  bills  in  Pultency's  custody.  Had  Pulteney  employed  an- 
other person  than  the  Messrs.  Alexander  to  discount  the  new 
bills  he  accepted,  for  the  purpose  of  retiring  the  bills  for  which 
the  heritable  bond  was  granted,  there  could  have  been  no  doubt 
in  this  matter,  as  the  bills  would,  in  that  event,  have  been  still  a 
subsisting  debt  against  Alexanders.  In  reality,  it  makes  no 
difference  that,  in  transacting  the  bills  he  accepted  for  the 
purpose  of  retiring  the  bills  for  which  the  heritable  bond  was 
given,  Pulteney  employed  the  Alexanders.  They  were  act- 
ing for  behoof  of  Pulteney.     I  am  clear,  if  it  could  be  shown 
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1782. 


that  the  debt  that  Pulteney  now  claims  upon  was  not  a  debt 
arising  from  the  bills  for  which  the  heritable  bond  was  granted, 
there  would  be  no  foundation  for  Pulteney's  plea.  The  Ad 
1696  would  be  directly  in  the  face  of  such  a  plea  as  that  Statute 
declares,  that  no  advance  after  the  date  of  the  infeftment  shall 
be  secured  by  the  heritable  security,  but  I  think  there  is  evidence 
that  the  debt  for  which  Pulteney  desires  to  have  his  heritaHe 
security  sustained,  applies  to  the  bills  for  which  the  heritable 
security  given." 

Lord  Justice-Clerk  Miller. — "  Pulteney's  plea  here  is  not 
that  he  is  a  creditor  to  the  extent  of  £12,000,  but  that  he  is 
so  only  in  so  far  as  he  can  show  that  he  is  still  creditor  for  the 
original  bills  which  have  been  retired  by  his  means  or  cash." 


JUDOmilT. 

Dec  12, 1780. 


The  Bank  of  Scotland  having  reclaimed,  the  Court  "Ad- 
hered.^' 


MS ™t^'*         Lord  Braxfield  observed, — "  I  am  of  opinion  the  interlocu- 

Eiphinston's     tor  is  right.    It  is  clear  there  was  no  payment.     The  original 

'  document  of  debt  remained  in  the  hands  of  the  cautioner,  and 

no  discharge  was  granted.     It  makes  no  diflference  whetherMr. 

Pulteney  paid  by  giving  cash  or  granting  new  bills  to  procnre 

cash." 

Lord  Monboddo. — "  I  am  clear,  from  what  is  stated  in  the 
answers,  that  it  was  Pulteney  that  paid  this  debt.  Therrfwe 
the  heritable  bond  is  good.'' 

Judgment.  The  Bank  of  Scotland  appealed  the  judgment  to  the  House 

June  19, 1782.*  of  Lords,  but  did  not  appear  to  support  the  appeal.  The  case 
was  therefore  heard  ex  parte.  Lord  Thurlow  presiding  at 
Chancellor,  when  it  was  "  Ordered  and  Adjudged  that  the 
appeal  be  dismissed,  and  the  interlocutors  therein  complained  of 
be  affirmed,  with  £50  of  costs.'' 


In  Macnair  V,  Macnair,  Fe- 
bruary 16,  1827,  a  party  having 
been     accommodated    with     two 


acceptances  of  £2000  each,  whick 
were  discounted  with  the  R««l 
Bank^  he  granted  to  the  acceptors 
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an  heritable  bond  of  relief  for  the 
sum  contained  in  the  two  bills 
which  were  specially  mentioned  in 
the  bond.  In  a  ranking  of  the 
creditors  of  the  debtor,  it  was  ob- 
jected to  the  security  that  the 
specific  bills  for  which  it  had  been 
granted  had  been  duly  retired, 
and  it  was  contended  that  there 
was  no  sufficient  evidence  to  show 


that  the  bills,  which  were  said  to 
constitute  the.  debt,  were  really 
renewals  of  the  specific  bills  for 
which  the  security  was  granted. 
The  Court,  however,  were  satis- 
fied that  the  bills  founded  upon 
were  truly  renewals  of  the  ori- 
ginal bills,  and  they  repelled  the 
objection. 


When  a  Bond  and  Disposition  in  Security  contains  a  Power  of  Sale, 
the  Power  may  be  exercised  without  a  Declarator,  and  notwithstand- 
ing that  a  Sequestration  lias  been  awarded,  subject  to  the  equitable 
Control  of  the  Court  on  cause  shown, 

I.— BROWN  V.  STORIE. 

Andrew  Storie  disponed  his  lands  to  a  creditor,  redeemable  J^e  ii,  1790. 
at  Martinmas  1782,  on  payment  of  the  sums  then  due.  On  Narbativb. 
this  period  elapsing  the  creditor  was  authorized,  at  any  time 
before  Martinmas  1784,  upon  six  months'  notice,  or  after  that 
time,  without  any  previous  intimation,  to  sell  the  lands  by 
public  roup,  the  time  and  place  being  advertised  at  stated  in- 
tervals in  the  public  newspapers.  It  was  declared  that  the  sale 
might  take  place  without  any  judicial  proceedings,  the  right  of 
reversion  competent  to  the  debtor  being  voided  ipso  facto,  but 
the  surplus  of  the  price,  after  payment  of  the  sums  due,  was  to 
belong  to  him. 

In  1788  the  creditor  sold  the  lands  to  Robert  Brown,  who 
brought  an  action  of  multiplepoinding  and  a  declarator,  in  order 
to  try  the  efficacy  of  the  sale.  Storie  was  cited  as  a  defender, 
and  objected  to  the  sale. 

Pleaded  for  the  Debtor. — The  only  method  by  which  a  abgdment  pob 
creditor  can  dispose  of  a  land  estate  belonging  to  his  debtor,  is 
that  of  a  judicial  sale  under  the  Statutes  of  1681  and  1690,  as 
enlarged  by  the  Act  23d  Geo.  III.  cap.  1 8.     Although  it  were 
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Brown  to  be  agreed,  that  after  a  certain  period  he  should  have  a  power 
Storib.  of  seUing,  the  law,  justly  jealous  of  the  advantage  which  ma? 
179Q,  thus  be  obtained  over  an  indigent  debtor,  has  required  a  pre- 
vious action  of  declarator,  for  the  purpose  of  trying  the  fiumess 
of  the  transaction.  This  is  agreeable  to  the  Roman  law  with 
regard  to  the  sale  of  goods  impledged,  the  creditor,  though 
authorized  to  sell,  being  obliged  to  have  the  sanction  of  the 
Pra)tor. 

PuBOBu^aT*  Pleaded  for  the  Purchaser. — Every  person  having  the 
administration  of  his  own  affairs,  may  either  directly  dispose  of 
his  lands,  or  authorize  another  in  his  name  to  take  the  measures 
which  are  necessary  for  that  purpose.  -It  is  expedient  that 
those  who  are  so  encumbered  with  debts  as  to  be  unable  to  pay 
what  they  owe,  and  whose  property  is  at  the  same  time  too 
inconsiderable  to  bear  the  expense  of  a  judicial  sale,  should  be 
enabled  to  enter  into  agreements  of  this  kind.  Nor  do  the 
authorities  quoted  on  the  other  side  support  a  contrary  doctrine. 
In  the  Roman  law,  a  creditor  in  general  could  not,  without  the 
interposition  of  a  judge,  expose  to  sale  those  subjects  which  had 
been  impignorated  to  him.  But  if  a  power  of  selling  was  given, 
it  might  have  been  exercised  without  any  such  iuterferencft 
And  although  in  all  agreements  of  the  nature  of  the  padum 
legis  commissorice,  it  has  been  held,  that  the  irritancy  being 
truly  penal,  must  be  recognised  in  a  declaratory  action,  an  ex- 
tension of  the  same  rule  to  such  a  case  as  the  present  would  l«e 
equally  inexpedient  and  unjust.  Though  securities  conceived 
in  the  form  of  the  present  one  have  been  in  use  for  many  years, 
this  is  the  first  instance  in  which  their  validity  was  ever  dis- 
puted. 

juDGMBNT.  The  Lords  decerned  in  the  declarator. 

June  11, 1790. 

OraioNg.         Lord  Monboddo  observed, — "  This  is  a  clear  case.     It  i>  a 

MS.  Notes,  1         •    •!  1 

Sir  flay  good  agreement.    Even  accordmg  to  the  civil  law  a  pledge  niav 

Campbeirs         u  u  ?»  o  • 

Session  Papers.  ^6  SOld. 

Lord  Justice-Clerk  M'Queen  observed, — "  Not  a  rigorous 
creditor.  No  hurry.  A  great  deal  of  delay  and  indulgence. 
The  only  purpose  of  a  declarator  is  to  give  the  debtor  time  to 
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purge  irritancy.     Here  he  has  had  that  time,  and  the  proceed-      Browh 
ings  equal  to  a  declarator.    If  a  debtor  come  to  Court  in  a  sus-      Stobi* 
pension,  and  desires  relief,  the  Court  will  listen  to  him.     A       1790. 
bill  of  suspension  is  the  most  proper  step.     Refusal  of  the  bill 
is  saying  that  there  is  no  cause  shown.    But  there  is  no  occasion 
for  a  declarator,  more  than  there  is  for  a  declarator  to  have  it 
found  that  a  creditor  may  poind.     Every  creditor  entitled  to 
lend  his  money  upon  what  conditions  he  pleases,  if  they  be  not 
illegal  or  usurious.    Where  the  subject  is  small  the  clause  is  very 
proper.     It  saves  the  expense  and  delay  of  a  judicial  sale.     A 
conveyance  to  trustees  for  behoof  of  creditors  is  just  the  same. 
When  there  is  any  undue  hardship  to  the  debtor,  or  undue 
advantage  to  the  creditor,  it  is  necessary  to  interfere.     But 
here  the  creditor  cannot  put  a  shilling  more  than  his  own 
money  into  his  pocket." 

On  the  Session  Papers  Lord  President  Campbell  has  writ-  ms.  Notes, 
ten, — "  Question  upon  the  effect  of  a  power  to  sell  in  an  herit-  campbeirs 
able  bond.     Nothing  penal  in  it.    No  reason  why  it  should  not  ^^^^  *^"' 
have  effect.     Suppose  a  trust-disposition  for  behoof  of  all  the 
creditors,  with  a  power  to  sell.     This  is  every  day  exercised, 
and  nobody  ever  doubted.     No  difference  in  principle  between 
that  case  and  the  present.     A  decree  of  declarator  would  serve 
little  purpose  if  common  debtor  abroad,  and  nobody  attending 
to  his  interest.     A  decree  in  absence  would  be  liable  to  be 
opened  in  forty  years.    Better  to  stand  upon  the  bargain,  which, 
if  lawful,  is  not  subject  to  review.     As  to  people  being  cautious 
about  bidding  upon  such  a  title,  no  man  of  business  would  have 
any  doubt,  because  the  seller  is  always  obliged  to  give  a  good 
title." 


IL— BEVERIDGE  v,  WILSON. 


Henry  Bardner  granted  to  Alexander  Wilson  a  bond  and  dis-  Jan.  17,  i82u. 
position  in  security  over  his  estate  of  Saline.     The  deed  con-    nabbativb. 
tained  the  most  ample  powers  of  sale.     In  December  1827  the 
estates  of  Bardner  were  sequestrated  under  the  bankrupt  Statute. 
The  complainer,   Beveridge,  was  appointed  trustee,  and  the 
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BBvraiDOB  usual  decree  of  adjudication  pronounced  in  his  favour.  He 
WiiioN.  thereafter  advertised  the  lands  to  be  sold  by  public  roup  in 
1329.  June  1828,  and  exposed  them  at  the  upset  price  of  £18,826. 
No  person  having  offered,  they  were  subsequently  exposed  at 
the  reduced  upset  price  of  £17,500,  but  still  no  bidders  ap- 
pearing, they  were  again  advertised  for  sale,  in  the  month  of 
October,  at  the  upset  price  of  £16,000. 

In  the  meantime  the  respondent  Wilson  advertised  the  lands 
to  be  exposed  to  sale  by  him,  under  the  powers  of  sale  in  his 
bond.  On  this  Beveridge  presented  a  bill  of  suspension  and 
interdict,  praying  to  have  Wilson  prohibited  from  proceeding 
with  the  proposed  sale,  on  the  ground  that  his  right  to  do  so 
was  suspended  by  the  sequestration.  The  whole  heritable  debts 
amounted  to  £17,000,  and  the  interest  exceeded  the  rent 

Lord  Newton,  Ordinary,  having  refiised  the  bill,  Beveridge 
reclaimed,  and  the  Court,  in  consideration  of  the  case  being  of 
a  novel  description,  and  of  the  circumstance  that  the  creditor 
stated  he  would  be  satisfied  if  the  estates  were  actually  sold  by 
the  trustee  during  the  vacation,  delayed  advising  the  cause,  and 
ordered  Cases.  No  sale  was  effected  by  the  trustee  during  the 
vacation,  and  the  Cases  were  accordingly  given  in. 

AEGnMEOT  FOB  Pleaded  for  the  Complainer. — In  terms  of  the  seqnestn- 
tion  Statute,  the  whole  property  of  the  bankrupt  is  adjudged  to 
the  trustee,  and  power  is  given  to  him  to  expose  the  heritaUe 
estate  to  sale  according  to  the  directions  of  the  creditors,  and, 
after  applying  the  price  in  satisfaction  of  the  heritable  debts^  to 
throw  the  surplus  into  the  common  fund  of  division.  The  ob- 
ject of  the  Statute  is  to  provide  one  general  system  of  manage- 
ment and  distribution  ;  and  accordingly  it  provides  that  judicial 
sales  by  private  creditors  shall  be  barred  by  the  trustee  taking 
steps  for  a  voluntary  sale.  This  general  system  ought  not  to 
be  interfered  with  by  individual  creditors,  and  it  must  be  held, 
therefore,  to  suspend  the  powers  of  sale  in  heritable  bonds, 
which  are  mere  mandates  from  the  bankrupt,  and  so  should  be 
rendered  inept  by  his  supervening  bankruptcy.  Besides,  it  is 
only  by  a  sale  under  the  Sequestration  Statute  that  the  estate 
can  be  disburdened  of  the  securities  which  the  price  may  not 
be  sufficient  to  satisfy,  and  therefore  a  larger  price  is  hkeJv 
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to  be  obtained  by  a  sale  in  this  manner  than  by  one  under  the    BinrBMDoi 
powers  in  a  creditor's  bond,  and  consequently  there  is  a  greater      Wilww. 
chance  of  securing  a  reversion  for  the  personal  creditors-  "isaT 

Pleaded  fob  the  Respondent. — The  operation  of  seques-^RGUMinTFoa 

,  .  ,  Respondent. 

tration  is  merely  to  carry  to  the  trustee  the  estate  as  it  stood 
in  the  person  of  the  bankrupt ;  and  although  the  Statute  em- 
powers the  trustee  to  sell,  there  is  nothing  in  it  interfering  with 
the  exercise  of  the  powers  of  heritable  creditors,  who  have  now 
no  voice  in  the  management  of  the  estate.  The  power  of  sale 
in  a  bond  and  disposition  in  security,  when  followed  by  infeft- 
menty  is  a  real  right  attaching  to  the  lands,  which  cannot  be 
affected  by  any  change  of  circumstances  in  the  situation  of  the 
bankrupt ;  and  as  he  could  not  have  prevented  a  sale,  neither 
can  the  trustee  who  comes  into  his  place  do  so,  except  on 
grounds  of  equity  which  can  have  no  place  here,  as  the  trustee 
himself  exposed  the  property  at  £16,000,  a  price  which  would 
leave  no  reversion  for  the  personal  creditors  ;  while,  on  the  other 
hand,  the  creditor  is  exposed  to  loss,  by  the  accumulation  of 
interest  which  the  rents  are  inadequate  to  pay. 

Lord  Justice-Clerk  Boyle. — "  We  thought  this  question  opinions. 
deserved  deliberate  consideration,  and  therefore  ordered  Cases ; 
and  I  shall  now  merely  state  my  doubts.  This  is  not  a  case  in 
which  the  validity  of  the  bond  and  power  of  sale  are  brought 
into  question.  It  is  clear  that  the  bond  is  legal,  and  the  holder 
entitled  to  exercise  his  power  of  sale  in  the  ordinary  case,  if  he 
follow  the  stipulations  of  the  bond  as  to  intimation,  &c.  This 
question,  however,  arises  as  to  the  case  in  a  sequestration,  where 
iJie  estate,  heritable  and  moveable,  is  vested  in  the  trustee,  and 
he,  with  consent  of  the  creditors,  takes  measures  to  sell.  Then 
Mr.  Wilson,  having  the  bond  with  powers  of  sale,  says,  I  con- 
sider it  more  for  my  benefit  to  bring  the  property  to  sale  under 
the  powers  in  my  bond ;  and  the  question  arises.  Is  he  entitled 
in  this  manner  to  interfere  with  the  trustee  ? 

**  We  must  look  at  the  Sequestration  Statute,  and  the  provi- 
sions of  the  42d  section,  which  are  clearly  brought  before  the 
Court  in  the  case  for  Beveridge ;  and  it  is  evident  that,  in  re- 
gard to  judicial  sales  by  individual  creditors,  the  creditor  is  not 


r» 
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BBVKBiDom    entitled  to  proceed,  if  the  trustee  is  taking  steps  for  that  pur- 
WiLBOK.      pose.    This  is  a  very  important  point ;  and  the  individual  creditors 
1829.       are  even  barred  from  a  judicial  sale,  if  the  trustee  first  takes  steps 
to  a  voluntary  sale.    Now  this  section  certainly  does  not  speciaDj 
include  a  sale  under  powers  contained  in  an  heritable  bond.    1 
had,  however,  a  faint  recollection  that  there  had  occurred  in 
this  Division  a  case  analogous  to  the  present,  and  I  have  dis- 
covered it  in  my  note-book.     It  is  that  of  Fleming  v.  Brown, 
13th  December  1812.    In  that  case  the  Court  were  unanimous; 
and  the  ground  was,  that  whatever  power  the  individual  might 
have  had  to  bring  the  lands  to  sale  tempestiviy  yet  if  he  allowed 
the  trustee  to  take  steps  for  selling,  he  was  not  entitled  afte^ 
wards  to  interpel  the  trustee,  there  being  nothing  in  his  conduct 
to  warrant  interference.     There  is  another  case  alluded  to  in 
the  papers,  of  which  I  have  notes,  and  which  is  a  decisive  aa- 
swer  as  to  one  objection,  if  a  creditor  be  obliged  to  submit  to 
pay  commission  to  the  trustee.     That  was  the  case  of  Brock  v. 
Brown,  where  it  was  found  that  the  trustee  was  not  entitled  to 
any  commission.     This  demonstrates  that  the  heritable  creditor 
will  not  suffer ;  and  as  to  the  upset  price,  &c.,  this  party  wiD 
be  heard  against  it,  if  anything  proposed  by  the  trustee  is  con- 
trary to  his  interests.     But  if  everything  is  correctly  done;  I 
doubt  if  he  can  interfere  ;  and  we  being  bound  to  interpret  the 
Bankrupt  Act  most  beneficially  for  all  concerned,  the  questioo 
comes  to  this,  Are  not  those  proceedings  the  most  ben^aal 
mode  in  which  the  lands  can  be  disposed  of  for  the  interest  of  aU 
parties  ?    I  do  not  think  this  person  can  interrupt  the  proceed- 
ings of  the  trustee ;  but  that,  in  the  circumstances  of  this  case, 
the  trustee  is  entitled  to  go  on,  provided  everything  be  correcth 
done  by  him.'' 

Lord  Alloway. — "As  there  is  here  an  abstract  question  of 
great  importance,  I  think  it  necessary  to  make  some  obsem- 
tions.  It  is  clear  that  no  proprietor,  or  any  person  in  his  ri^t 
can  clear  posterior  encumbrances.  This  is  provided  for  by 
judicial  sale,  to  secure  the  safety  of  purchasers  ;  but  it  required 
two  Statutes  to  accomplish  it.  Where  there  is  no  judicial  sale, 
and  no  sequestration,  if  there  be  securities  beyond  the  value, 
there  is  no  proceeding  by  which  the  infeftments  in  the  later 
securities  can  be  extinguished.     At  all  periods  that  was  the 
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understanding  of  the  law,  and  it  is  illustrated  in  the  case,  not    Bivkwdoi 

quite  accurately  stated  in  the  report,  though  it  is  so  by  Mr.      Wilboh. 

Bell,  Glen  and  Currio  v,  Fleming,  19th  February  1811.     The        1329. 

Sequestration  Statute,  however,  has  introduced  a  new  mode  of 

effecting  this,  and  making  the  purchaser  perfectly  safe.     The 

4 2d  clause  of  the  Statute  gives  effect  to  the  sale,  and  makes 

the  title  effectual ;  but,  independently  of  the  Act,  Wilson  cannot 

give  an  effectual  title.     In  the  case  of  McLean  v.  Robertson, 

there  was  a  defect  in  the  sale,  in  not  following  out  the  Statute 

in  regard  to  paying  the  price  to  the  heritable  creditors.     The 

decision  there  is  quite  right,  but  it  does  not  touch  the  efficacy 

of  the  Statute  when  followed  out  duly.     Sale,  under  the  42d 

section,  is  just  a  short  and  summary  judicial  process,  and  is 

equally  safe  and  effectual.     But  Mr.  Wilson  cannot  grant  a 

sufficient  title ;  and  will  your  Lordships  allow  a  sale  Avhere  a 

good  title  cannot  be  given,  in  preference  to  one  where  a  perfect 

title  can  be  granted  1  I  am  entirely  of  opinion  that  the  creditor 

cannot  interfere  or  interrupt  the  proceedings  of  the  trustee. 

Here  the  trustee  was  allowed  to  go  on  exposing  the  estate  for 

some  time  to  sale ;  and  Mr.  Wilson  cannot  surely  expect  to  get 

more  than  the  trustee,  when  he  cannot  give  a  good  title.     The 

case  of  Fleming,  mentioned  by  your  Lordship,  is  a  decision  in 

terminis" 

Lord  Glenleb. — **  I  cannot  say  that  I  am  satisfied  with  the 
argument  for  the  trustee.  One  thing  is  plain,  that  if  the  Court 
-were  satisfied  that  the  sale  would  be  to  the  injury  of  the  credi- 
tors generally,  and  only  for  the  heritable  creditor's  own  interest, 
they  would  interfere.  But  the  trustee  asks  more,  and  says  he 
is  entitled  to  the  whole  management,  and  entitled,  for  the  mere 
chance  of  a  residue,  to  throw  on  the  heritable  creditor  a  loss 
much  greater  than  the  prospect  of  gain  on  the  other  side.  I 
am  sensible  of  the  difficulty  arising  from  the  circumstance  of 
the  heritable  creditor  not  being  able  to  give  a  proper  title,  and 
therefore  I  think  it  would  be  desirable  to  have  the  opinion  of  the 
whole  Court ;  but  my  own  opinion  is,  that  on  the  mere  matter 
of  law  Wilson  is  right.  This  is  not  an  attempt  to  prevent  the 
trustee  selling ;  on  the  contrary,  Wilson  would  be  glad  if  the 
trustee  sold.  In  the  case  of  Fleming  the  proceedings  were 
under  the  old  Act,  and  under  that  Act  the  heritable  creditor 
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bbvkeidqb  could  appear  at  all  meetings  of  the  creditors,  and  vote  ;  and  he 
WiLBOH.  had  acquiesced  in  all  the  former  proceedings,  and  I  think  that 
ig29.  he  had  barred  himself.  Now  the  heritable  creditor  is  not  en- 
titled to  vote  at  all ;  and  yet  he  is  told  that,  by  force  of  the 
4  2d  section,  he  is  barred  by  the  resolution  of  meetings  of 
creditors  in  which  he  has  no  voice.  I  think  that  this  is  a 
very  extraordinary  stretch  of  the  words  of  the  clause,  and  not 
required  in  the  case  of  a  creditor  with  powers  of  sale.  For 
so  cautious  was  the  Statute  of  interfering  even  with  creditors 
having  no  power,  that  it  only  prevents  process  of  sale  if  the 
trustee  have  previously  raised  it ;  and  the  object  was  to  prevent 
unnecessary  processes  and  expense;  and,  in  the  same  waj, 
voluntarily  sale  under  the  sequestration,  being  equivalent  to 
judicial,  is  a  good  reason  for  stopping  the  process.  The  case  k 
different,  however,  where  there  is  no  need  of  any  process,  as 
when  the  party  has  an  independent  right  to  sell ;  and  I  do  not 
think  that  there  is  any  such  analogy  as  authorizes  us  to  stretdi 
the  clause  beyond  the  words  and  the  true  meaning  and  motive 
of  the  Statute,  which  are  to  prevent  useless  and  needless  pro- 
cesses. 

"  Then  I  agree  with  the  Lord  Ordinary  that  there  is  nothing 
in  the  Statute  that  puts  an  end  to  the  creditor's  right ;  and  I 
cannot  concur  with  the  argument  that  the  power  expires  bj  the 
debtor's  bankruptcy.  The  Act  1693,  as  to  precepts  of  sasine, 
proceeds  on  the  ground  that  a  precept  was  a  mandate,  which, 
though  in  rem  stmrriy  from  its  nature  required  somebody  to 
appear  and  act  for  the  mandant  as  procurator,  and  he  couW 
not  appear  for  a  man  who  was  dead,  and  that  therefore  was 
the  necessity  for  the  Statute.  If  the  heritable  security  was  in 
the  form  of  a  commission  to  sell  in  the  debtor's  name,  it  might 
expire  by  death  ;  but  that  is  not  the  case  in  a  disposition  with 
powers  of  sale.  The  party  there  is  not  a  mandatory,  procurator, 
or  bailie,  but  possesses  a  real  right  to  sell  in  his  own  name,  and 
therefore  I  am  not  moved  by  the  argument  on  the  supposed 
effect  of  the  bankruptcy  ;  for  death  does  not  put  an  end  to  the 
powers  of  sale,  much  less  can  bankruptcy.  Therefore,  on  the 
point  of  law,  I  am  not  prepared  to  alter  the  interlocutor.  But 
on  the  other  hand,  considering  the  difficulties  of  the  creditor's 
giving  a  title,  if  it  can  be  show^  that  he  wiU  not  benefit  him- 
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self,  and  will  injure  others,  the  Court  might  interfere,  and    Beveeidgb 
therefore  I  wish  to  have  the  opinion  of  the  other  Judges."  wnioN. 

LoBD  PiTMiLLY. — "  I  am  much  in  the  same  situation  with  Lord      1^ 
Glenlee.    I  shall  only  say  that  I  have  not  seen  any  grounds  for 
disputing  the  right  of  the  creditor,  unless  it  can  be  done  under 
the  equitable  powers  of  the  Court,  in  the  particular  circum- 
stances of  the  case/' 

The  Judges  in  the  Second  Division  being  equally  divided,  the    R«"t- 
cases  were  directed  to  be  laid  before  the  other  Judges  for  their 
Opinions. 

The  consulted  Judges  returned  the  following  Opinion : — "  The  Opinions  of 
charger  lent  his  monej'  on  the  faith  of  the  disposition  in  secu-  judqks. 
rity  which  he  obtained  from  the  common  debtor,  and  by  which 
there  are  conveyed  to  him  the  lands,  and  a  power  to  sell  the 
lands  for  payment  of  his  debts.  The  object  of  the  charger  in 
obtaining  this  disposition  was  to  secure  himself  against  the 
consequences  of  the  insolvency  or  bankruptcy  of  the  common 
debtor.  The  event  thus  contemplated  has  now  happened.  The 
common  debtor  has  become  bankrupt.  But  we  do  not  think 
that  the  charger  can  be  deprived  of  the  benefit  conferred  on 
him  by  the  disposition,  merely  because  the  event  has  happened 
which  he  contemplated,  and  against  the  effects  of  which  he 
meant  to  protect  himself  when  he  stipulated  that  the  lands 
should  be  conveyed,  and  a  power  of  sale  granted  to  him.  This 
last  is  a  legal  stipulation,  and  it  was  covered  and  rendered 
public  by  the  charger's  infeftment,  just  as  much  as  the  convey- 
ance itself  to  the  lands. 

"  We  do  not  think  that  the  Legislature  could  intend,  nor  do 
we  see  any  words  in  the  Bankrupt  Act  to  indicate  that  it  was 
thereby  intended,  to  affect  the  rights  of  prior  heritable  ci-editors, 
or  that  such  creditors  were,  by  the  sequestration,  deprived  of 
any  preference  or  benefit  secured  to  them  by  their  previous 
infeftment.  The  object  of  the  Statute,  as  it  appears  to  us,  was 
to  vest  in  the  trustee  the  estate  as  it  stood  in  the  person  of  the 
bankrupt,  subject  to  all  the  real  burdens  and  qualifications  imder 
which  the  bankrupt  had  held  it. 

"  It  is  said  that  the  value  of  this  estate  exceeds  the  amount 
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Bkvebidqb  of  the  debt  due  to  the  charger,  and  that  he  can  suffer  no  injury 
Wilson,  by  permitting  it  to  be  sold  by  the  trustee ;  that,  on  the  othff 
1829.  hand,  a  sale  by  the  charger  may  be  attended  with  loss  to  the 
postponed  heritable  and  personal  creditors,  as  the  lands,  if  8oM 
by  him,  may  not  bring  their  full  value,  from  the  difficulty  and 
expense  to  which  the  purchaser  will  be  exposed  in  making  up  a 
good  title  to  the  lands  under  such  a  sale.  Supposing  all  this  to 
be  true,  the  trustee  and  the  other  creditors  have  the  proper 
remedy  in  their  own  power,  by  paying  the  charger  the  dd)t 
due  to  him.  But,  while  his  debt  remains  unpaid,  we  do  not  see 
how  he  can  be  deprived  of  his  right,  because  it  is  possible  that 
the  exercise  of  it  may  eventually  be  attended  with  disadvantage 
to  other  creditors,  who  were  aware,  when  they  coutracted  with 
the  bankrupt,  that  the  charger  had  the  privilege  of  which  thej 
now  wish  to  prevent  him  from  availing  himself. 

"  As  to  the  alleged  difficulty  and  expense  of  making  up  a 
good  title  in  the  person  of  a  purchaser  from  the  charger,  we  are 
not  aware  that  those  are  occasioned  or  increased  by  ^e  seques- 
tration. Had  there  been  no  sequestration,  or  had  the  bankrupt 
been  a  person  whose  estate  could  not  by  law  have  been  seques- 
trated, the  difficulties  as  to  the  title  would  have  been  just  the 
same.  Hence  it  follows  that,  if  this  consideration  is  to  prevail, 
the  disposition  and  infeftment  in  favour  of  a  creditor,  in  so  far 
as  a  power  to  sell  is  thereby  conferred,  must  in  every  case  be- 
come nugatory.  But  the  truth  is,  that  the  supposed  difficulty 
is  altogether  imaginary.  It  can  only  arise  from  the  postponed 
heritable  creditors  acting  against  their  own  interest,  by  refusing 
to  concur  in  a  transaction  which  must  be  for  their  advantage. 
We  do  not  think  that  those  creditors,  or  the  trustee  in  belialf 
of  the  creditors  at  large,  are  entitled  to  found  on  an  objection 
which,  if  it  exist  at  all,  must  be  of  their  own  creatine. 

"  Our  opinion,  therefore,  is,  that  by  law  the  heritable  creiJi- 
tor,  whose  right  is  constituted  by  infeftment  in  the  wav  and 
manner  here  done,  cannot  be  deprived  of  his  right  to  sell  Still, 
however,  it  is  a  right  subject  to  control.  He  is  but  an  encuni- 
brancer,  and  subordinate  rights  may  be  lawfully  created  bv  the 
common  debtor,  to  which  the  creditor  must  pay  a  certain  re- 
gard, provided  they  do  not  injure  his  own  rights.  Further,  ho 
is  to  a  certain  dcjrree  trustee  for  the  common  debtor,  and  of 
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course  for  his  representatives,  and  therefore,  when  he  exercises 
his  right,  he  must  do  so  in  a  way  beneficial,  and  not  hurtfiil,  to 
those  concerned.  If  he  acted  nimiously,  the  Court  would  cer- 
tainly interfere  in  the  exercise  of  this  right  of  sale.  Now,  in 
the  present  case,  although  neither  the  common  debtor  nor  the 
trustee,  his  legal  representative,  can  dejure  deprive  the  creditor 
of  his  right  of  selling,  yet  if  they  can  point  out  to  the  creditor 
that,  by  his  adopting  a  certain  mode  of  sale  noways  injurious 
to  him,  the  highest  possible  price  at  the  least  possible  expense 
may  be  obtained,  it  seems  reasonable  that  the  Court,  ex  eguitate, 
may  so  direct.  In  such  a  situation  both  parties  should  be  ob- 
liged to  concur,  if  the  concurrence  of  both  be  necessary,  to  make 
a  title  to  a  purchaser.  There  seems  to  be  no  solid  objection  to 
the  trustee  lending  his  powers  to  the  heritable  creditors  to 
facilitate  a  proper  sale  of  the  subject,  provided  always  that  the 
expenses  are  defrayed  and  borne  proportionally  by  those  who 
receive  the  benefit.  But,  in  the  present  case,  the  trustee  has 
shown  no  just  ground  for  his  interference  with  the  right  of  the 
heritable  creditor." 


Bevbbidob 

9, 
WiLSOli. 


1821). 


In  conformity  with  the  unanimous  Opinion  returned  by  the  Ji^wJMwrr. 
consulted  Judges,  the  Court  refused  the  Reclaiming  Note,  and 
Adhered  to  the  Lord  Ordinary's  Interlocutor. 


1829. 


1.  In  Kerr  c.  M^ Arthur's 
Trustees,  December  23,  1848, 
it  was  held  that  creditors  having  a 
power  of  sale  in  bonds  and  dispo- 
sitions in  security,  could  not  ex- 
eixiise  it  in  a  reckless  disregard  to 
the  interests  of  the  postponed  cre- 
ditors or  of  the  proprietors  of  the 
property,  by  exposing  it  to  sale  at 
an  insufficient  upset  price,  and 
that  the  Court  had  an  equitable 
right  of  control  over  the  exercise 
of  such  powers  of  sale.     In  that 


case,  an  heritable  creditor  having 
a  power  of  sale,  required  payment 
of  his  bond  at  Whitsunday  1848, 
and  not  having  received  it,  pro- 
ceeded to  take  steps  to  bring  the 
estate  to  sale  under  his  power  to 
sell.  A  postponed  creditor  pre- 
sented a  note  of  suspension  against 
the  sale  being  proceeded  with. 
In  support  of  his  application  he 
stated,  that  the  title  ot  the  former 
proprietor,  Robert  Sharp,  was 
under  challenge,   on  the  ground 
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that  the  property  had  been  en- 
tailed, and  that  he  had  obtained 
the  estate  a  rum  domino^  and  conse- 
quently could  not  sell  to  the  debtor, 
and  that  the  dependence  of  the 
action  of  reduction  was  extremely 
prejudicial  to  a  sale,  as  in  the  face 
of  that  action  the  estate  would  not 
be  purchased,  except  by  a  person 
who  would  be  willing  to  run  the 
risk  of  litigation  in  regard  to  the 
title  of  JVlr.  Sharp  and  the  debtor, 
and  who  consequently  would  not 
buy  it  unless  at  an  under  value. 
The  debts  affecting  the  estate  were 
£10,163,  and  the  lands  were 
offered  for  £6000.  The  Lord 
Ordinary  passed  the  note,  and 
granted  interdict.  The  respon- 
dents reclaimed  and  pleaded, — 
There  are  no  grounds  for  inter- 
dicting the  proposed  sale.  The 
respondents  are  merely  exercising 
a  right  which  they  had  purchased, 
namely,  the  power  to  sell.  They 
have  observed  all  the  conditions 
preparatory  to  sale  contained  in 
their  bond,  and  if  the  interest  of 
postponed  creditors  be  affected  by 
the  proposed  sale  disadvantageous- 
ly,  that  is  just  one  of  the  evils 
consequent  upon  their  postponed 
condition,  but  cannot  be  looked  to 
as  an  element  for  restricting  the 
right  of  a  prior  creditor. 

2.  The  Court  pronounced  the 
following  interlocutor  : — "  The 
Lords  Adhere,  it  being  understood 
that  nothing  herein  contained  is  to 
prevent  the  estate  from  being 
again  advertised  and  exposed  to 
sale  at  an  adequate  upset  price, 
keeping  in  view  the  value  of  the 


lands."  At  the  advising  Losd 
Mackenzie  observed, — "  The  ir- 
gument  of  the  respondents  is  con- 
trary to  the  settled  law,  which 
declares  that  this  Court  have  an 
equitable  control  over  the  proceed- 
ings of  heritable  creditors,  who  are 
in  the  course  of  carrying  into  ef- 
fect powers  of  sale.  These  powen 
must  be  exercised  not  merelvon 
the  conditions  expressed  in  the 
bond,  but  also  on  the  condition 
not  expressed  there,  that  the  sale 
shall  not  be  recklessly  carried 
through  at  such  a  season  cf  the 
year  as  that  purchasers  could  not 
be  procured,  or  at  such  an  upael 
price  as  txi  leave  little  hope  to  post- 
poned creditors  of  getting  payment 
We  ought  to  pass  the  note.*" 
Lord  President  Boyle,— "I 
think  the  Note  should  be  passed 
on  the  caution  offered.  There  can 
be  no  doubt  that  we  can  control 
the  exercise  of  powers  of  aide  like 
this."  Lord  Jeffret, — "It  is 
a  difficult  matter  to  interfere  here, 
even  in  the  remembrance  of  the 
equitable  powers  in  which  we  are 
invested.  The  infliction  of  hard- 
ship on  the  postponed  creditor  b 
the  right  and  privilege  of  the  pre- 
ferable one.  This  is  the  consider- 
ation that  must  have  been  taken 
into  view  when  tlie  postponed  se- 
curity was  taken.  The  true  cri- 
terion appears  to  be  this,  that  if 
the  preferable  creditor  can  show  a 
clear  palpable  interest  to  sell  now, 
and  that  danger  would  ensue  fn>ai 
delay,  he  is  entitled  to  proceed, 
however  hard  it  might  be  on  the 
postponed  creditors." 


j 
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Where  a  power  of  Sale  contained  in  a  Bond  cmd  Disposition  in  Security 
is  exercised,  and  the  Price  is  insufficient  to  satisfy  the  Debt  of  a 
Postponed  Heritable  Creditor^  theSale,  noturithstandingthe  Postponed 
Heritable  Security,  is  a  good  and  effectual  Sale  to  the  Purchaser, 
and  the  Postponed  Creditor  is  not  entitled,  in  competition  with  the 
Purcltaser,  to  enforce  his  Security  against  the  subject  sold  to  any 
larger  effect  than  to  obtain  payment  of  the  balance  of  the  price, 
after  satisfying  the  debts  of  the  first  and  preferable  Creditors. 

WILSON  V.  STIRLING. 

William  Campbell  granted  a  bond  and  disposition  in  seen-  Mar.  14, 1843. 
rity  for  £3700,  in  favour  of  Hunter's  trustees,  over  his  lands  of  narbativx. 
Greenyards,   on   which   infeftment  followed.      He   thereafter 
granted  another  bond  and  disposition  in  security  over  the  same 
lands  for  £2000,  in  favour  of  Lieutenant-General   Stewart's 
trustees,  upon  which  also  infeftment  followed. 

The  bond  and  disposition  in  security  in  favour  of  Hunter's 
trustees  contained  a  power  of  sale,  and  the  grantor  was  bound 
to  ratify  and  confirm  any  sale  which  might  be  made  in  conse- 
quence thereof,  and  to  grant  absolute  and  irredeemable  dispo- 
sition of  the  lands,  and  to  execute  and  deliver  all  other  deeds 
and  writings  that  should  be  thought  necessary  for  rendering 
the  rights  of  purchasers  complete. 

This  bond  and  disposition  in  security  came  afterwards  to 
be  vested  in  James  Wilson,  who  was  duly  infeft  on  the  convey- 
ance in  his  favour.  In  1839  he  brought  the  estate  to  sale  by 
public  roup,  in  terms  of  the  power  of  sale.  At  the  roup  the 
lands  were  bought  for  £5100  by  Archibald  Stirling  of  Keir, 
who  brought  a  suspension  of  a  threatened  charge  of  the  price,  in 
respect  that  he  was  neither  bound  nor  in  safety  to  pay  the  price, 
unless  he  received  a  valid  disposition  ;  and  that  to  render  the 
disposition  valid,  Mr.  Wilson  must  either  obtain  the  concurrence 
of  Stewart's  trustees,  or  extinguish  their  security.  The  note  of 
suspension  was  passed,  and  an  action  of  declarator  was  also 
raised  and  conjoined  with  it,  proceeding  at  the  instance  of 
Wilson  against  Mr.  Stirling  and  the  trustees  of  General  Stewart. 

The  conclusions  of  the  declarator  were,  "  That  the  pursuer  Conclusions  of 
James  Wilson  was  fully  authorized  and  empowered,  by  virtue 
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wiLsow      of  the  foresaid  bond  and  disposition  in  security,  granted  by  the 
Stirlino.     said  William  Campbell  in  favour  of  the  trustees  of  the  said 
1848.       William  Hunter,  and  of  the  infeftment  following  thereon,  and  as 
having  acquired  right  to  the  same,  in  manner  foresaid,  to  seD 
and  dispose  of  the  said  lands,  under  the  foresaid  articles  of 
roup  ;  and  that  the  said  Archibald  Stirling,  upon  receiving  the 
foresaid  disposition  granted  by  the  pursuer,  with  the  concurreDce 
of  the  said  Wilham  Campbell  and  his  said  trustees,  as  therein 
stipulated,  is  bound  to  pay  the  said  price  offered  by  him,  T*-ith 
the  legal  interest  thereof,  in  terms  of  the  foresaid  articles  of 
roup  ;"  That  Stewart's  trustees,  "  in  whose  favour  the  foresaid 
lastmentioned  bond  and  disposition  in  security,  dated  1st  Maj 
1828,  was  made  and  granted,  have  no  right  or  title,  by  virtue 
of  the  said  deed,  or  of  the  infeftment  which  followed  thereon, 
or  on  any  other  ground,  to  interfere  with,  or  object  to,  the  said 
sale,  concluded  ^s  aforesaid  between  the  pursuer  and  the  said 
Archibald  Stirling,  or  to  the  payment  to  the  pursuer  of  the  said 
stipulated  price ;"  That  Stewart's  trustees  "  have  no  right  or  title 
to  the  foresaid  lands  of  Greenyards,  or  to  any  part  or  portion 
thereof,  by  virtue  of  their  said  bond  and  disposition  in  security 
and  infeftment  following  thereon,  or  to  make  any  other  claim 
by  virtue  thereof,  except  for  the  balance  which  may  remain  of 
the  foresaid  price,  payable  by  the  said  Archibald  Stirling  as 
aforesaid,  after  deducting  the  foresaid  principal  sum  of  £3700 
due  to  the  pursuer,  with  the  legal  interest  due  thereon,  and  tbe 
expenses  which  he  has  already  incurred,  or  may  yet  incur,  in 
the  premises  :    And  it  ought  and  should  be  found  and  declared, 
by  decree  foresaid,  that  upon  the  said  Archibald  Stirling  paying 
to  the  pursuer  the  foresaid  price  of  £5100,  and  the  interest 
thereof,  or  otherwise,  upon  his  paying  to  the  pursuer  the  fore- 
said debt  of  £3700,  with  the  whole  interest  due  thereon,  and 
all  expenses  already  incurred,  or  which  may  yet  be  incurred  bv 
the  pursuer  in  the  premises,  and  either  consigning  the  balance 
which  may  remain  duo  of  the  foresaid  stipulated  price  and  in- 
terest in  the  hands  of  the  Governor  and  Company  of  the  Bank 
of  Scotland,  or  otherwise  retaining  the  same  in  bis  own  handi 
and  allowing  the  same  to  be  declared  a  real  burden  upon  tbe 
said  lands,  for  behoof  of  the  trustees  of  the  said  Lieutonam- 
General  Stewart,  the  said  lands  and  others  are  freed,  disenciim- 
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bered,  and  discharged  of  the  said  bond  and  disposition  in  secu-  Wilbon 
rity,  dated  1st  May  1828,  granted  in  favour  of  the  trustees  of  stiblwo. 
Lieutenant-General  Stewart,  and  of  the  infeftment  following  "J^ 
thereon,  dated  3d  May  1828,  and  recorded  in  the  new  General 
Register  of  Sasines  on  the  9th  June  following  ;  and  warrant  and 
authority  should  be  granted  by  our  said  Lords  to  record  this 
decree  of  declarator  and  discharge  in  the  said  General  Register 
of  Sasines :  And  the  said  Archibald  Stirling  ought  and  should 
be  decerned  and  ordained,  by  decree  foresaid,  to  make  payment 
to  the  pursuer  of  the  foresaid  sum  of  £5100,  and  of  the  legal 
interest  thereof,  from  and  after  Martinmas  1839  till  payment ;  or, 
at  all  events,  the  said  Archibald  Stirling  ought  and  should  be 
decerned  and  ordained  to  make  payment  to  the  pursuer  of  the 
foresaid  sum  of  £3700,  being  the  principal  debt  due  to  him  as 
aforesaid,  with  the  legal  interest  thereof,  from  and  after  the 
term  of  Whitsunday  1837  ;  and  of  the  further  sum  of  £500,  or 
such  other  sum  as  shall  be  ascertained  to  be  the  amount  of  the 
expenses  incurred  or  to  be  incurred  by  the  pursuer  in  the  pre- 
mises, and  either  to  consign  the  balance  of  the  foresaid  price, 
and  interest  thereof,  in  the  hands  of  the  Governor  and  Company 
of  the  Bank  of  Scotland,  as  aforesaid,  or  to  retain  the  same  in 
his  own  hands,  as  a  real  burden  upon  the  said  lands,  for  the  be- 
hoof of  the  said  trustees  of  the  said  Lieutenant-General  Stewart ; 
the  said  Archibald  Stirling  always  receiving,  upop  payment  of 
the  foresaid  price,  a  disposition  to  the  said  lands,  in  terms  of 
the  foresaid  original  bond  and  disposition  in  security  and  arti- 
cles of  roup  :  And  further,  it*  should  be  found  and  declared, 
that  the  pursuer  is  entitled  to  be  indemnified  out  of  the  said 
price  of  all  expenses  incurred  by  him  in  the  management  of  the 
said  lands,  or  in  regard  to  the  sale  thereof,  or  in  any  corre- 
spondence or  other  proceedings  in  regard  thereto,  or  in  consult- 
ing counsel  in  reference  to  his  rights  under  his  said  security,  or 
in  the  foresaid  process  of  suspension  raised  by  the  said  Archi- 
bald Stirling,  or  in  this  process,  so  far  as  he  may  not  otherwise 
recover  the  same,  or  in  recording  the  decree  of  declarator  and 
discharge  in  manner  above  mentioned,  or  of  any  other  expenses 
he  may  anyhow  incur  in  making  effectual  his  said  debt,  prin- 
cipal, interest,  and  expenses."  The  action  also  contained  the 
usual  conclusion  for  the  expenses  of  the  declarator. 
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wiuoM  No  defences  were  lodged  by  Stewart's  trustees,  against  whom 

Stuluhq.     decree  in  absence  was  taken,  and  allowed  to  be  extracted  ad 
ig43^       interim.     An  extract  was  accordingly  made  and  recorded  in  the 
Register  of  Sasines. 

Defences  were  lodged  by  Mr.  Stirling,  who  plbadei>— That 
he  was  not  bound  to  pay  the  price  of  his  purchase  so  long  as 
the  title  which  was  offered  to  him  stood  encumbered  by  the 
postponed  security,  and  that  he  was  entitled  either  to  have  that 
burden  discharged,  or  to  withdraw  from  the  bargain  altogether. 

Interlocutor  of  LoRD  IvoRT,  Ordinary,  pronounced  the  following  interlocii- 
^*^*^'  tor : — "  The  Lord  Ordinary  having  heard  parties'  procurators 
in  the  conjoined  processes  of  declarator  and  suspension,  and 
made  avizandum,  and  having  thereafter  resumed  consideration 
of  the  closed  record  in  the  conjoined  processes,  writs  produced, 
and  whole  cause.  Finds  (1),  that  the  pursuer,  charger  in  the 
suspension,  having  acquired  right  under  the  bond  and  dispod- 
tion  in  security  libelled,  was,  by  virtue  of  the  power  of  sale,  dulj 
rendered  a  real  quality  of  the  right  by  the  registered  infefl- 
ment  following  thereon,  entitled  to  sell  and  dispose  of  the  lands 
which  are  the  subject  of  that  security,  in  terms  of  the  articles 
of  roup  libelled  :  and  Finds  (2),  that  notwithstanding  the  post- 
poned security,  subsequently  constituted  over  the  said  subjects 
in  favour  of  the  defenders.  General  Stewart's  trustees,  the  sale 
that  was  actually  effected  under  said  articles  of  roup  is  a  goo«l 
and  effectual  sale  to  the  defender,  Archibald  Stirling,  he  always 
paying  to  the  parties  in  titulo  the  price  stipulated  to  be  paid : 
Finds  (3),  on  the  other  hand,  that,  after  the  said  sale,  the  de- 
fenders, General  Stewart's  trustees,  as  postponed  creditors, 
although  by  force  of  their  infeftment  still  to  certain  effects  heri- 
tably secured,  were  not  and  are  not  now  entitled,  in  competi- 
tion with  the  said  Archibald  Stirling,  as  purchaser  at  said  sale, 
to  enforce  their  said  security  as  against  the  subjects  sold,  lo 
any  other  or  larger  effect  than  might  or  may  bo  necessary  to 
enable  them  to  obtain  payment  of  the  balance  of  the  price,  if 
any,  remaining  over,  after  meeting  the  just  and  lawful  demands 
of  the  pursuer,  as  the  prior  and  preferable  creditor :  Finds 
(4),  therefore,  upon  general  principles  of  law,  as  well  as  in  terms 
of  the  decree  in  absence  already  pronounced  against  the  said 
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defenders,  that  upon  payment  being  made,  as  said  is,  the  said     wimoh 
defenders  shall  have  no  right  or  title,  by  virtue  of  their  said     Stiblwo. 
security  or  otherwise,  to  interfere  with,  or  object  to  the  said      "isiiT 
sale,  or  to  attach,  or  to  affect  in  any  way,  directly  or  indirectly, 
the  subjects  sold,  and  that  the  said  subjects,  on  the  contrary, 
will  thenceforth  stand  free,  disencumbered,  and  discharged  of 
their  said  security,  and  of  all  following  thereon  :     Finds  (5), 
that  in  the  circumstances  of  the  case,  and  having  regard  to  the 
doubts  and  difficulties  attending  the  question,  the  said  Archi- 
bald Stirling  was  warranted  in  withholding  payment  until  the 
said  doubts  and  difficulties  should  be  obviated,  and  the  title 
judicially  clear,  and  that  he  was  entitled  before  actual  payment 
to  insist  on  a  decree,  expressly  declaring  the  subjects  to  be  free, 
disencumbered,  and  discharged,  as  said  is  ;  and  also  to  have  the 
said  decree  duly  recorded  in  the  Register  of  Sasines,  under  the 
warrant  and  authority  of  this  Court :    Finds  (6),  that  a  decree 
to  this  effect  having  already  been  pronounced  in  this  process, 
and  extracted,  and  recorded,  as  said  is,  Mr.  Stirling,  upon  his 
being  duly  infeft  upon  such  a  disposition  as  is  tendered  in  the 
summons,  whether  the  said  disposition  be  concurred  in  by  the 
defenders.  General  Stewart's  trustees,  or  not,  will  be  in  tutOy  and 
will  be  bound  to  pay  to  the  parties  entitled  to  receive  the  same, 
the  price  agreed  to  be  paid  by  him  for  said  subjects,  with  the 
legal  interest  thereof,  in  terms  of  the  articles  of  roup  :     Finds 
(7),  however,  that  the  pursuer  is  not  entitled  to  insist  that  the 
whole  of  said  price  and  interest  shall  be  paid  to  himself,  and 
that,  on  the  contrary,  he  is  entitled  in  his  own  person  to  demand 
payment  only  of  the  debt  secured  under  his  own  bond,  with 
such  interest  and  expenses  as  have  lawfully  accrued,  or  been 
incurred,  or  as  may  still  lawfully  accrue  or  be  incurred  thereon  : 
Finds  (8),  that  the  pursuer  is  accordingly  entitled  to  payment 
out  of  the  price  payable  by  the  said  Archibald  Stirling,  of  the 
sum  of  £4266,  3s.,  being  the  accumulated  sum  and  interest  due 
to  him  under  his  foresaid  security,  as  accumulated  by  virtue  of 
a  denounced  homing,  with  the  legal  interest  of  the  said  accu- 
mulated sum  from  the  3d  of  December  1840,  when  the  debtor 
was  denounced,  and  the  horning  and  execution  recorded,  and 
all  expenses  legally  incurred,  or  hereafter  to  be  incurred,  by  the 
pursuers  in  relation  to  the  premises  :     Finds  (9),  in  respect  of 
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Wilson      the  wholo  circuuistaiices  of  the  case,  and  of  the  necessity  for 
Stiblino.     the  said  Archibald  Stirling's  safety  of  having  due  judicial  var- 
18^        rant  for  payment  of  the  said  price,  in  terms  of  the  present 
judgment,  that  the  said  Archibald  Stirling  is  entitled  also  out 
of  the  said  fund  to  be  indemnified  of  the  expenses  necessarilv 
incurred  by  him  in  reference  to  this  question  :     Finds  (10),  the 
defenders,  General  Stewart's  trustees,  entitled  to  any  balance  of 
the  price  and  interest  which  may  remain,  after  deducting  these 
payments  ;  and  with  these  findings,  appoints  the  cause  to  be 
enrolled,  in  order  that  the  same  maj'  be  duly  applied  and  cau^ 
ried  out  to  the  final  explication  of  the  question  depending  be- 
tween the  parties,  in  so  far  as  not  hereby  disposed  of." 
Note  of  Lord      In  the  Note  to  his  Interlocutor  Lord  Ivory  observed, — "  Kow 
^^**^'     that  the  power  of  sale  in  a  bond  and  disposition  in  security  h 
regarded  in  law,  not  as  a  mere  personal  mandate  or  commissioo 
to  sell  in  the  debtor^s  right,  but  as  a  real  faculty  feudally  vested 
in  the  creditor,  entitling  him  absolutely  to  sell  in  his  own  right, 
such   faculty  being  nowise  affected  by  the  debtor's  death  or 
bankruptcy,  it  seems  impossible  to  avoid  the  conclusion  arrired 
at  in  the  above  judgment.     It  could  not  be  doubted,  for  ex- 
ample, that,  as  against  a  singular  successor  purchasing  absolutely 
from  the  original  debtor,  the  power  of  sale  would  be  equally 
operative,  both  to  the  creditor  selling  and  to  a  third  party  buy- 
ing under  the  power,  as  if  the  estate  had  remained  with  the 
original  debtor  himself     But  if  such  would  be  the  case  where 
*        the  entire  fee  is  disponed,  it  nmst  be  the  same  where  only  a 
limited  interest  in  that  estate  is  given  ;  as,  for  instance,  if  the 
debtor  were  to  convey  to  a  trustee,  or  to  grant  a  feu-right 
liferent,  &c.,   &c.     In  all  these  instances,    the  new  acquirer, 
whatever  the  extent  of  his  interest,  could  only  prevent  the  ex- 
ecution of  the  power  of  sale  by  himself  paying  up  the  debt ; 
and  if  he  allow^ed  the  power  to  be  executed,  he  could  no  other- 
wise impeach  the  radical  right  or  title  thereby  carried  to  the 
purchaser  than  the  original  debtor  himself  could   have  dooe. 
It  is  the  same  with  the  creditor  in  a  postponed  security,  that 
being  just  another  form  in  which  a  limited  estate  may  be  caned 
out  of  that  original  and  primary  estate  which  remains,  subject 
to  the  power  of  sale,  in  the  person  of  the  original  debtor,    JSuch 
postponed  creditor  may  prevent  a  sale  by  paying  the  debt,  noi 
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otherwise ;  for,  as  limited  proprietor,  his  right  in  this  respect  Wimoh 
is  necessarily  not  larger  than  that  of  the  radical  proprietor  from  SnKuiia. 
whom  he  derives ;  and,  so  far  as  it  goes,  it  is,  as  regards  the  IsST 
present  question,  ejusdew  generis.  Accordingly,  if  the  price 
obtained  for  the  subject  when  sold  under  the  power,  is  not 
equal,  or  no  more  than  equal,  to  extinguish  the  debt  of  the 
creditor  who  sells,  it  seems  all  but  admitted,  that  every  interest, 
patrimonial  or  otherwise,  in  the  persons  of  postponed  creditors, 
must  be  held  substantially  extinct  and  at  an  end.  It  is  very 
true  that  there  may  be  diflBiculties  in  formally  clearing  the  re- 
cord ;  but  the  fundamental  right  and  title  of  the  purchaser, 
acquiring  under  a  power  of  sale  duly  executed,  is  impregnable. 
He  has  purchased  the  estate  and  not  the  security  merely  of  the 
creditor  who  sold  it.  And  having  purchased  the  estate,  he  is 
liable  to  pay  the  price  stipulated  for  it,  but  nothing  more.  That 
price,  therefore,  being  exhausted  by  payment,  partial  or  total, 
of  the  debt  vested  in  the  creditor  who  made  the  sale,  neither 
that  creditor  himself  nor  any  creditor  postponed  to  him,  has  or 
can  have  from  that  moment,  at  least  to  any  practical  effect,  a 
claim  upon  the  estate,  which,  on  the  contrary,  becomes  thence- 
forth substantially  free  and  disencumbered.  It  is  somewhat 
different  where,  as  in  the  present  case,  the  price  is  more  than 
equivalent  to  discharge  the  debt  of  the  creditor  who  sells.  For 
in  this  case  there  is  still  a  substantial  interest  remaining  in  the 
creditor  or  creditors  next  in  order.  Stevens'  case,  accordingly, 
was  a  case  of  that  kind,  but  the  difficulty  there  appears  to  have 
arisen,  not  from  the  purchaser  under  the  power,  or  the  estate 
which  he  had  purchased,  being  held  liable  for  more  than  the 
price  stipulated  to  be  paid,  but  from  the  purchaser  s  having 
prematurely  and  incautiously  paid  the  price  over  to  the  common 
debtor,  or  to  some  other  in  his  right,  in  whose  hands,  to  the 
prejudice  of  the  postponed  creditor,  it  was  dissipated,  and  ceased 
to  be  forthcoming.  The  result  whereof  necessarily  came  to  be 
a  demand  of  second  payment  on  the  part  of  that  creditor.  Now, 
the  price  being,  at  all  events,  a  surrogatum  for  the  estate,  the 
purchaser  must,  with  reference  to  the  interest  of  the  real  cre- 
ditors, hold  that  price,  as  the  estate  itself  previously  to  the  sale 
was  held,  subject  to  these  securities.  For  though  the  sale  fixes 
the  price  as  a  pecuniary  substitute  for,  and  limit  to,  the  estate, 
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wiLMM  available  thenceforward  to  the  creditors,  still  to  the  extent  d 
Snujiro.  this  price  the  estate  remains  heritably  burdened  in  their  bvonr. 
^g^g  Accordingly  in  Stevens'  case,  it  was  to  this  effect  alone  that  the 
argument  as  to  the  continuing  subsistence  of  the  postponed 
security  was,  as  the  Lord  Ordinary  understands,  sustained.  The 
Court  did  not  hold  that  the  purchaser  under  the  power  of  sale 
was  a  mere  assignee  to  the  preferable  debt  which  had  belonged 
to  the  creditor  from  whom  he  bought,  or  that  he  was  aught  else 
than  an  absolute  purchaser  of  the  estate.  Neither  did  ther 
hold  that  the  postponed  creditor  was  to  any  effect  entitled  to 
enforce  his  debt  against  the  estate,  after  it  had  passed  into  the 
person  of  the  purchaser,  except  in  so  far  as  the  price,  after  satis- 
fying the  debt  of  the  prior  and  preferable  creditor  who  had 
made  the  sale,  was  equal  to  meet  the  same.  In  other  words, 
as  was  afterwards  intimated  in  a  subsequent  case,  '  the  postponed 
creditor  was  merely  preferred  as  to  the  balance  of  the  price, 
which  in  the  opinion  of  the  Court  had  been  misapplied,'  Mar- 
shall, January  19,  1821,  (Fac.  Coll.  Baron  Hume,  666,)  and 
this  view  of  the  limited  extent  of  the  postponed  creditor's  right 
will  be  found  further  illustrated  and  confirmed  by  the  opinion 
of  the  consulted  Judges,  in  Beveridge,  January  17,  1829.  The 
Lord  Ordinary  will  only  add,  that  he  has  seen  the  late  Lord 
President's  note  of  the  final  advising  both  in  Stevens'  and  Mar- 
shall's cases,  and  their  tendency,  as  he  reads  them, .  is  preciselv 
to  the  same  effect. 

''  When  all  this  is  assumed,  it  must  still  be  conceded  thai  a 
creditor,  selling  under  such  a  power,  cannot  of  himself  give  a 
title  which  shall  stand  formally  clear  upon  the  record.  Because 
this  only  can  be  done  by  the  extinction  and  discharge  of  the 
posterior  securities,  which  though  no  longer  actually  or  to  any 
practical  effect  operative  against  the  estate,  he  cannot  of  couree 
withdraw ;  but  it  docs  not  follow  that,  all  substantial  interest 
in  the  postponed  creditor  being  at  an  end,  there  are  no  means 
of  clearing  the  record.  As  laid  down  in  Beveridge,  the  Court 
may  interfere ;  and  it  is  thought  an  action  of  declarator  like 
the  present  is  a  perfectly  habile  and  highly  expedient  mode  of 
attaining  the  end. 

'*  It  is  plain,  however,  that  until  the  record  comes  to  be 
cleared  in  this,  or  some  other  way,  the  purchaser  is  not  bound 
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to  take  a  title  encumbered  on  the  face  of  it ;  and  therefore  the 
expense,  whether  by  judicial  proceeding  or  otherwise,  of  giving 
him  such  a  title  as  he  is  bound  to  accept,  must  be  borne  by  the 
estate.  So,  accordingly,  the  Lord  Ordinary  has  found  in  the 
present  case.  If  this  burden  fall  upon  the  defenders.  General 
Stewart^s  trustees,  as  the  postponed  creditors,  it  is  their  own 
fault.  Having  no  just  or  legal  right  to  more  than  the  balance 
of  the  price,  they  ought  at  once  to  have  concurred  in  the  con- 
veyance, or  granted  a  voluntary  discharge  upon  receiving  that 
balance.  The  difficulty  was  thus  entirely  of  their  own  creating, 
and  they  must  bear  the  burden  of  the  additional  cost  so  occa- 
sioned." 

In  this  judgment  the  parties  acquiesced. 


Wilson 

V, 

Stislino. 
1843. 


The  law  applied  in  the  case  of 
Wilson  v.  Stirling,  is  now  re- 
cognised in  the  Act  10  and  11 
VictorisB,  cap.  50.  A  sale  carried 
through  in  terms  of  that  Act  is 
declared  to  be  as  valid  and  effec- 
tual to  the  purchaser,  as  if  made 
by  the  granter  of  the  security  him- 
self, and  that  whether  the  granter 
shall  have  died  before  or  after  the 
sale,  and  without  the  necessitv  of 
confirmation  by  him  or  his  heirs, 
and  notwithstanding  the  debtor  in 
the  security  and  in  right  of  the 
lands  may  be  in  pupillarity,  or 
minority,  or  subject  to  any  legal 
incapacity.  The  creditor,  upon 
receipt  of  the  price,  is  declared 
bound  to  hold  count  and  reckoning 
therefor  with  the  debtor  and  post- 
poned creditor,  if  any  such  there 
be,  and  their  heirs  and  assignees, 
or  with  any  other  party  having 


interest,  and  to  consign  in  bank, 
in  the  joint  names  of  the  seller  and 
purchaser,  the  surplus  which  may 
remain  after  deducting  the  debt 
secured,  with  the  interest  due 
thereon,  and  penalties  incurred, 
and  whole  expenses  attending  the 
sale,  and  after  paying  all  previous 
encumbrances,  and  the  expense  of 
discharging  the  same,  for  behoof 
of  the  parties  having  best  right 
thereto.  On  a  sale  being  carried 
through  in  terms  of  the  Act,  and 
upon  consignation  of  the  surplus 
of  the  price,  the  disposition  by  the 
creditor  to  the  purchaser  has  the 
effect  of  completely  disencumber- 
ing the  lands  sold  of  all  securities 
and  diligences  posterior  to  the 
security  of  such  creditor,  as  well 
as  of  such  security  and  diligence 
of  the  creditor  himself. —  VictoricBy 
10  and  11,  cap.  50. 


2  Y 
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An  Infeftment  in  Security  may  be  extinguished   by  Renunciation, 

Payment,  or  Compensation. 

I.— M'LELLAN  v,  MU8HET. 

Jan.  7, 1680.  JoHN  M'Lellan  having  adjudged  a  bond  of  annuaJrent,  and 
Naerativs.  another  party  having  assignation  to  a  part  of  the  same  sum,  the 
debtor  in  the  bond  raised  double  poinding  against  them  bodi, 
and  alleged  liberation  from  a  part  of  the  sura,  for  which  he  pro- 
duced a  renunciation  from  the  creditor  before  either  of  the 
competitors'  rights,  and  likewise  two  discharges  of  part  of  the 
sum. 

AaauMiNT  FOB      Pleaded  for  the  Assignee. — The  creditor  being  infeft  in  i 

real  right,  his  author's  renunciation  is  not  relevant  against  him, 
unless  it  had  contained  a  procuratory  of  resignation,  and  an  io- 
st rumen  t  of  resignation  ad  remanentiam  had  been  taken  upon 
it.  A  disposition  or  charter  without  a  sasine  cannot  constitute 
an  annualrent ;  so  neither  can  a  personal  renunciation  or  dis- 
charge evacuate  the  same  without  an  instrument  of  resignation 
ad  remanentiam^  the  annualrent  being  held  of  the  debtor. 

abgumentfob  Pleaded  for  the  Debtor. — The  Act  of  Parliament  anent 
registration  of  sasincs  and  reversions,  not  only  sustains  resigna- 
tions, but  also  resignations  of  wadsets  when  duly  registered, 
and  this  renunciation  is  marked  registered  in  the  register. 
And  as  to  the  other  discharges,  there  can  be  no  controversy 
but  that  they  are  valid  as  to  annualrents  resting  at  the  date  of 
the  discharges. 

JirDamwT.  Tlie  Lords  "  Sustained  the  renunciation  being  duly  re^ 

Stair's  Dcci-'    tcrcd,  and  found  it  effectual  against  a  singular  successor,  and 
Bums,  TO  u.  p.  gyg^^ij^Q J  tj^g  otlier  discharges,  in  so  far  as  they  extended  to 

annualrents  then  resting." 
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IL— RANKEN  v,  ARNOT. 

The  pursuer  having  obtained  right  to  an  heritable  bond,  pur-  JuiySj^eso. 
sued  a  poinding  of  the  ground  against  the  defender,  who  was  Nabrative. 
the  grantor  of  the  bond.  The  defender  pleaded  absolvitor,  be- 
cause he  had  made  payment  to  the  pursuer's  author  before  he 
was  denuded,  not  only  pf  the  bygone  annualrents,  but  of  all  or  a 
part  of  the  principal  sum  ;  or  at  least  the  same  was  satisfied  by 
his  author  having  poinded  not  only  for  the  annualrents,  but  for 
the  principal  sum.  He  pleaded  also,  that  ho  had  compensa- 
tion against  the  defender's  author  prior  to  the  defender's  right. 

Pleaded  fob  the  Pursuer. — Non  relevat.  That  the  defender  Arqumknt  for 
had  made  payment  to  the  pursuer's  author,  unless  he  had  ob- 
tained from  him  a  renunciation  of  the  annualrent,  and  the  same 
had  been  duly  registrate,  conform  to  the  Act  of  Parliament 
1617,  without  which,  no  payment  made,  or  satisfaction  obtained, 
by  legal  execution,  much  less  compensation,  is  relevant  against 
a  singular  successor,  acquiring  a  real  right  of  an  annualrent  by 
an  infeftment ;  and  finding  nothing  in  the  registers  to  evacuate 
the  annualrent,  he  was  in  tuto  to  purchase  the  same. 

Every  right  must  be  dissolved  as  it  was  constituted ;  there- 
fore, aj3  the  annualrent  required  a  sasine  registered  for  its  con- 
stitution, so  it  must  have  a  renunciation  registered  for  its  desti- 
tution ;  and  therefore  it  has  always  been  the  common  opinion 
that  infeftments  of  annualrent  must  be  so  evacuate ;  and  where 
lands  are  mentioned,  omne  jits  reale  is  understood,  otherwise  the 
Statute  would  not  reach  to  secure  proper  wadsets. 

Pleaded  for  the  Defender. — The  Act  of  Parliament  anent  argumknt  for 

DbF£NDKB. 

registration  is  only  made  for  securing  purchasers  of  land,  and 
makes  no  mention  of  annualrents,  and  cannot  be  extended  there- 
to, being  a  Statute  stricti  juris,  as  it  could  not  be  extended  to 
renunciations  ad  remaiientiam,  until  the  late  Act  of  Parliament 
extending  the  same  ;  and  albeit  it  could  be  extended  to  an- 
nualrents principally  disponed,  but  under  reversion,  and  with  a 
clause  of  requisition,  yet  it  cannot  be  extended  to  this  case, 
where  the  bond  is  principally  personal  for  payment  of  a  sum, 
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Ranken 

r. 
A  KNOT. 

1680. 


and  there  is  only  an  infeftment  of  an  annualrent  in  security ; 
so  that  the  personal  obligation  may  certainly  be  extinguished 
by  payment,  either  voluntarily,  or  by  legal  execution,  or  by 
compensation  ;  and  therefore  the  infeftment  and  security,  being 
but  accessory,  falls  in  consequence,  and  requires  no  renuncia- 
tion. There  is  no  parallel  with  such  annualrents  and  a  purchase 
of  lands ;  seeing  the  purchaser  of  annualrents  cannot  but  know 
that  it  is  a  security  for  money,  and  may  inform  himself  by  the 
debtor  whether  it  be  resting  or  otherwise  left  upon  his  authors 
warrandice  ;  and  seldom  are  such  annualrents  purchased,  but 
either  of  necessity,  or  for  some  advantage. 

The  brocard,  that  every  right  must  be  dissolved  as  it  was 
constituted,  has  many  exceptions.  Infeftments  upon  apprisings 
are  extinct  without  renunciations,  not  only  by  intromission  by 
the  Statute  1621  anent  apprisings,  but  also  by  payment  by 
the  debtor  and  his  discharge,  which  is  effectual  against  appris- 
er's  singular  successors.  So  also  infeftments  for  relief ;  yea, 
the  infeftments  which  now  are  very  ordinary  for  security  of 
sums,  whereby  the  purchaser  is  to  enjoy  the  profits  to  be  im- 
puted to  his  annualrents,  and  then  to  his  principal  sum.  In 
all  these  cases,  payment  by  intromission,  or  otherwise,  are  rele- 
vant against  singular  successors,  without  any  renunciation,  anJ 
therefore  ought  to  be  so  in  heritable  bonds.  Many  heritable 
bonds  admit  of  summary  execution,  without  requisition ;  and 
before  the  late  Act  of  Parliament,  poinding  might  proceed 
thereupon  without  abiding  the  days  in  the  charge  ;  and  if  this 
were  not  sufficient  against  singular  successors,  no  man  could  be 
secure  from  double  payment.  In  like  manner,  such  bonds  he- 
come  moveable  by  a  charge  or  requisition,  which  looses  the  in- 
feftment, and  makes  the  sums  moveable,  arrestable,  escheatable. 
and  testable  ;  and,  generally,  debtors  think  themselves  secured 
when  they  pay  heritable  bonds,  and  often  do  not  know  whether 
infeftment  be  taken  thereupon  or  not. 


Judgment  rpj^^  j^^j.^^  Found,  "  That  Satisfaction  of  annualrents  by  in- 

July  o,  iDoU.       «  «  ,  ,  . 

Stair's  Deci-     fcftmeuts,   in  security  of  personal   obligements,   obtained  by 
782. '     ' "'  ^*  poinding,  or  other  legal  diligence,  were  thereby  extinct^  with- 
out necessity  of  renunciations,  and  that  against  singular  suc- 
cessors ;  and  likewise  they  admitted  compensation,  upon  debts 
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due  by  tbe  cedent  before  infefkraeut  was  taken,  when  the  bond      Uanken 
was  merely  personal ;  and  that  all  exceptions  against  the  by-      aknot. 
gone  annualrents,  by  payment  or  compensation,  were  relevant        icso. 
against  singular  successors  :    But  found,  That  the   poinding 
used  in  this  case  was  unwarrantable ;  so  had  not  occasion  to 
determine  whether  renunciations  registrate,  in  case  of  voluntary 
payment  of  sums,  whereupon  infeftments  of  anuualrent  followed, 
wherein  the  debtor  might  easily  secure  himself,   by  refusing 
payment  without  renunciation,  were  in  that  case  requisite/' 


IIT.— MACDOWAL  v.  FULLKRTON. 

Robert  FuUerton  of  Craighall  in  1685  granted  an  heritable  June  8, 1714. 
bond  for  2000  merks  to  his  brother  William  FuUerton,  upon  Kakkative. 
which  he  was  infeft  in  1691.  In  February  1702  William  Ful- 
lerton  granted  a  bond  for  the  same  sum  to  Patrick  Macdowal 
of  Freugh,  containing  an  assignation  and  disposition  to  the 
heritable  bond  granted  by  his  brother  Robert  in  security  thereof. 
The  bond  granted  by  WiUiam  contained  no  precept  of  sasine  or 
j)rocuratory  of  resignation.  In  1706  Macdowal  obtained  from 
WiUiam  FuUerton  a  new  bond,  corroborating  the  former  bond 
and  assignation,  and  containing  a  precept  of  sasine  on  which  he 
was  infeft  on  June  22,  1706. 

In  June  1 702  Robert  FuUerton  disponed  his  lands  of  Craig- 
hall to  his  brother  WUliam,  and  the  sum  of  2000  merks,  for 
which  he  had  granted  his  bond  to  WiUiam  in  1685,  was  allowed 
out  of  the  price,  and  expressly  discharged. 

WiUiam  FuUerton  of  FuUerton  acquired  right  by  progress  to 
tw^o  heritable  bonds,  gi-anted  to  his  authors  by  William  Fuller- 
ton  of  CraighaU,  and  completed  by  infeftment  in  1704. 

In  a  ranking  of  the  creditors  of  William  FuUerton  of  Craig- 
hall, Macdowal  craved  to  be  preferred  to  FuUerton  of  FuUerton, 
upon  his  right  by  assignation  to  the  heritable  bond  granted  by 
Robert  FuUerton  to  his  brother  WiUiam  FuUerton  in  1685,  and 
completed  by  infeftment  in  1691,  several  yeara  prior  to  the 
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Macdowal    debt  contracted  by  William  FuUerton  of  Craighall  to  the  authors 
FoLLERTON.    of  Fullcrton  of  FuUerton. 


1714. 

Argument  for      Pleaded  FOR  Macdowal. — Althouffh  MacdowaFs  right  vas 

Macdowal.  ^  ,  ^ 

not  completed  in  his  own  person  by  infeftment,  yet  William 
FuUerton  becoming  proprietor  of  the  lands,  could  not  hinder 
Macdowal  from  infefting  himself  at  any  time  after,  and  when- 
ever he  took  infeftment,  his  infeftment  behoved  to  be  drawn 
back,  ad  suam  causam^  the  old  infeftment  of  1691.  The  dis- 
position of  that  infeftment  to  him,  although  without  a  precept, 
gave  him  a  jus  ad  rem,  upon  which  he  might  adjuc^e  that 
infeftment  from  the  disponer  and  his  heirs  at  any  time.  The 
fact  of  William  FuUerton  becoming  proprietor,  far  from  extin- 
guishing his  right,  rather  strengthened  it,  as  being  jus  superve- 
nieiis  auctori. 

argumbvtioe  Pleaded  fob  Fullerton. — Macdowal  cannot  compete  upon 
ULLBRTOH.  j^j^  ^ssignatiou  to  the  bond  granted  by  Robert  FuUerton  to  his 
brother  William,  because  although  infeftment  thereon  followed 
in  the  person  of  William  FuUertOn,  before  the  date  of  the  bond 
upon  which  FuUerton  of  FuUerton  competes,  yet  before  Mac- 
dowal was  infeft  upon  his  assignation  to  the  bond,  and  before 
that  assignation  w^as  made  public  by  intimation  or  possession, 
the  debt  was  extinguished  by  payment,  or,  which  is  the  same 
thing,  by  the  lands  being  disponed  by  Robert  FuUerton  the 
debtor  in  the  bond  to  WiUiam  FuUerton  the  creditor,  and  the 
sum  in  the  bond  being  aUowed  and  discharged  as  part  of  the 
price. 

The  question  is  not  whether  William  FuUerton  acted  fraudu- 
lently towards  Macdowal  or  not,  in  first  assigning  to  him  the 
heritable  bond,  and  then  extinguishing  it  by  receiving  payment 
or,  which  is  the  same  thing,  getting  the  sum  allowed  to  him  bj 
the  debtor  as  a  part  of  the  price  of  the  lands.  Macdowal  roaj 
recur  against  WiUiam  FuUerton  upon  bis  warrandice,  but  3Iac- 
dowal  having  only  a  pereonal  right  to  the  heritable  bond,  E> 
cedent  WiUiam  FuUerton  was  not  thereby  denuded,  and  there- 
fore the  bond  was  extinguishable  by  payment  made  to  him,  the 
only  person  standing  infeft.  This  principle  is  agreeable  to  the 
nature  of  redeemable  rights.     If  the  question  were  between 
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Macdowal  and  his  cedent,  William  Fullerton,  the  latter  might 
be  debarred,  personali  exceptions,  from  founding  upon  this  dis- 
tinction, but  that  in  no  way  affects  Fullerton  of  Fullerton.  He 
is  a  singular  successor,  in  no  way  answerable  for  William  Ful- 
lerton's  deeds,  and  cannot  be  prejudiced  by  his  granting  a  bond 
of  corroboration  to  Macdowal,  as  if  the  old  infeftment  of  1691 
had  not  been  extinguished  four  years  before,  and  after  the  rights 
in  favour  of  Fullerton  of  Fullerton  had  been  completed. 

Payment  made  to  a  cedent,  and  a  discharge  obtained  from 
him  before  the  cedent's  assignee  is  infeft,  extinguishes  the  right 
assigned.  Any  infeftment  taken  or  title  made  up  by  the  as- 
signee thereafter,  is  a  null  extinguished  right,  and  can  have  no 
effect  against  singular  successors  and  creditors,  whose  rights  are 
completed  by  infeftment.  Macdowal  never  became  a  creditor 
of  Robert  Fullerton,  the  debtor  in  the  bond  granted  to  his 
brother  in  1685,  and  which  was  completed  by  infeftment.  The 
assignation  to  him  by  William  Fullerton  was  never  intimated 
or  completed  by  infeftment  before  Robert  granted  the  disposi- 
tion to  William.  At  the  date  of  that  disposition  the  right  of 
the  bond  stood  in  the  person  of  William  Fullerton.  He,  there- 
fore, being  creditor  in  the  bond,  at  the  date  of  the  disposition 
granted  to  him  by  Robert,  was  entitled  to  extinguish  the  bond 
by  receiving  payment  of  it,  which  he  did  in  getting  the  sum  in 
the  bond  allowed  to  him  as  part  of  the  price  of  the  lands. 


Macdowal 
Fullerton. 


1714. 


"  The  Lords  preferred  William  Fullerton  of  that  Ilk,  accord-  ^^^•*'*'^^T: 
ing  to  the  dates  of  the  sasines,  and  Repelled  the  grounds  of 
preference  pleaded  for  Macdowal  of  Frcugh." 


1  •  In  the  case  of  Hope  v.  Gob- 
don,  January  2, 1705,  Sir  William 
Hope  claimed  in  the  ranking  of  the 
creditors  of  Balcomie,  in  respect  of 
an  infeftment  of  annualrent  out  of 
the  lands  of  Balcomie,  to  which  he 
had  acquired  right  by  progress 
from  Mr.  Robert  Lermont,  the 


original  creditor  in  the  annual- 
rent.  Mr.  William  Gordon,  one 
of  the  general  creditors,  objected 
that  Sir  William  could  not  com- 
pete on  his  infeftment,  because  his 
author  by  progress,  Mr,  Ler- 
mont,  had  had  a  long  possession 
and  intromission  with  the  rents  of 
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the  lands  for  many  years  together, 
by  which  not  only  his  current  an- 
nualrents,  but  also  the  stock,  and 
principal  sum  in  his  infeftment, 
was  more  than  paid.  Pleaded 
FOR  Sir  Willia3i  Hope. — How- 
ever Mr.  Lermonfs  superintro- 
missions  above  his  annnalrents 
may  operate  against  himself  to 
extinguish  his  right,  they  cannot 
prejudice  his  singular  successors 
and  onerous  assignees.  An  in- 
feftment of  annualrent  is  a  species 
feudi,  and  constituted  by  a  sasine 
in  a  public  record.  It  cannot 
therefore  be  destituted  or  taken 
away,  except  by  some  deed  re- 
corded in  a  register.  This  is  neces- 
sary for  the  security  of  purchasers. 
Unumquodque  eodem  modo  dissolvi 
debet  quo  colligaiur.  The  Act 
1617,  c.  16,  imports  the  necessity 
of  registration,  although  it  does 
not  expressly  mention  infeftments 
of  annualrent ;  and  Sir  George 
Mackenzie,  in  his  observations  on 
that  Act,  affirms  that  they  are 
comprehended  under  the  words, 
"  lienunciations  of  wadsets,  and 
grants  of  redemption."  If  it  were 
otherwise  the  records  would  be 
very  defective  and  insecure.  The 
nature  of  the  right  imports  that 
an  annuah'enter  can  intromit  no 
farther  than  for  his  current  an- 
nnalrents. If  he  uplift  ultra,  the 
superintromission  resolves  into  a 
compensation  against  himself  and 
his  heirs,  but  it  can  never  be  ob- 
truded against  his  singular  succes- 
sors. Eedeemable  rights  of  pro- 
perty, wadsets,  and  apprisings,  may 
be  extinguished  by  superintromis- 
sion against  singular  successors. 
But  then  both  the  Statutes  and  the 


nature  of  the  right  allow  intromis- 
sion towards  their  satisfaction,  which 
is  not  so  in  infefi^ments  of  annoal- 
rent.  Pleaded  for  Mr.  Wil- 
liam Gordon. — There  is  no  more 
undisputed  principle  in  law  than 
that  superintromission  extingabhes 
annualrents  in  toto.  In  the  case  of 
WiSHART  t?,  Arthub,  intromis- 
sion with  money  rent  was  foond 
probable  by  witnesses  to  extinguish 
even  the  principal  sum  contained 
in  an  infeftment  of  annualrent 

2.  The  judgment  is  thus  given 
by  Lord  Fountainhall: — "The 
Lords  considered  this  case  had  not 
yet  been  in  terminis  decided ;  for 
that  of  Arthur  was  against  the 
intromitter^s  heir,  and  not  in  the 
case  of  a  singular  successor,  and 
therefore  they  laid  down  these 
points  that  were  uncontroverted, 
that  they  might  come  to  the  pr^ 
cise  and  neat  question.  Fbrsij  It 
was  yielded  that  a  registrate  ny 
nunciation,  without  necessity  of  a 
resignation,  extinguished  an  in- 
feftment of  annualrent  quoad  om- 
nes  effectns  yet  contra  oimies  mortale^ 
as  well  singular  successors  asotheR. 
Second  J  It  was  also  conceded  that 
superintromission  was  relevant  to 
extinguish  against  the  party  him- 
self and  his  heir.  Thirds  The 
question  here  was  not,  where  one 
infeft  in  an  annualrent  gets  pay- 
ment out  of  an  extrinsic  subject, 
and  a  different  fund  fix)m  the  rents 
of  the  lands  out  of  which  the  rent 
is  upliftable ;  but  the  precise  case 
was.  Whether  intromission  of  tn 
annualrenter  with  the  maills  and 
duties  of  the  lands  wherein  he 
stands  infeft,  which  more  than  pa^'s 
his  current  annualrents^   wiU  be 
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imputed  to  absorb  and  exhaust  his 
principal  sum  against  a  singular 
successor?    For  that  it  will  extin- 
guish his  annualrents,  even  in  a 
competition  with  his  assignee  for 
onerous  causes,  was  jrielded;  but 
the  Lords,  by  plurality,  found  such 
superintromission   above    his    an- 
nualrents, was  not  imputable  in 
sortemj  in  prejudice  of  a  singular 
successor;  for  some  thought  it  hard 
that     private     latent    discharges, 
whereof  there  was  no  known  way 
to  bring  them  to  the  knowledge 
of  purchasers  of  such  infeftments 
of  annualrents,  should  extinguish 
the  right  when  it  came  into  their 
persons ;  and  if  so,  then  much  less 
intromission  to  be  proven  by  wit- 
nesses ought  to  do  it,  especially 
after  a  tract  of  thirty  years'  silence. 
Though  Moses' judicial  law  permits 
everything  to  be  established  on  the 
testimony  of  two  or  three  witnesses, 
and  the  delivery  of  victual  falls 
more  under  the  senses  than  pay- 
ment of  money-rent,  which  ican  be 
done  very  clandestinely,  and  re- 
quires the  presence  of  none  but 
the  debtor  and  creditor  allenarly ; 
See  President  Gilmour's  Decisions, 
W  hitekirk  contra  Ednem.   But  the 
Lords  found  nothing  but  a  public 
registrate  writ  could  here  militate 
against  a  singular  successor." 

3.  In  BAiLLiEt?.  Menzies,  Jan. 
25,  1711,  a  party  claimed  a  pre- 
ference in  respect  of  an  infeftment 
of  annualrent,  to  which  he  had 
right  by  progress,  in  competition 
with  a  right  to  a  subsequent  ad- 
judication of  the  lands.  The  ad- 
judger  alleged  that  the  infeftment 
of  annualrent  had  been  extinguish- 
ed by  payment,  as  the  author  of 


the  party  now  in  right  of  the  an- 
nualrent had  entered  into  the  total 
possession  of  the  lands  in   1667, 
and    had    continued    therein   till 
1680,   and   offered   to   prove  the 
intromission  by  witnesses.     "  The 
Lords   found    probation    by   wit- 
nesses of  a  total  intromission  by 
twelve  or  fifteen  years'*  possession 
of  victual  and  money-rent,  where 
there   is   no  intromission  by  the 
common  debtor  or  co-creditor,  and 
the  introraitter  ceding  possession 
to  the  common  debtor  relative  to 
make  the  introraitter  accountable 
for  the  rental,  both  of  money  and 
victual."  It  was  then  pleaded  for 
the   annualrenter, — That  his   au- 
thor's intromission  and  ceding  pos- 
session to  the  common  debtor  could 
not  be  extended  to  extinguish  the 
principal  sum  for  which  the  an- 
nualrent was  granted,  in  prejudice 
of  a  singular  successor,  but  must 
be  limited  to  the  bygone  annual- 
rents,  and  that  a  singular  succes- 
sor could  only  be  debarred  from 
the   principal  sum    by  registered 
renunciation.    Pleaded  for  the 
Adjudger. — No  law   requires  a 
renunciation  of  an  annualrent  to  be 
registered,  and  although  registra- 
tion were  necessary,  an  infeftment 
of  annualrent  may  be  extinguished 
without  a  renunciation  by  the  cre- 
ditor's intromission. — Wi&hart  v, 
Arthur,  Feb.  4,  1671.     Adjudi- 
cations and  apprisings,  though  re- 
corded, may  be  so  extinguished, 
and  the  intromission  in  the  present 
case  was  as  fully  a  public  means 
of  extinction  as  a  registered  renun- 
ciation.   The  Lords  found,  "  That 
the    annualrenter^s    intromissions 
were  not  only  to  be  applied  for 
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satisfying  tho  annaalrents  of  the 
principal  sura  in  the  infeftment, 
but  oven  for  extinguishing  the  said 
principal  sum,  notwithstanding 
that  infeftment  be  now  in  the 
person  of  a  singular  successor." — 
Forbes^ s  Decisions,  p.  488. 

4.  In  the  case  of  Campbell  v. 
The  Creditors  of  Auchin- 
BRECK,  June  19,  1745,  a  part  of 
a  sum  secured  by  an  heritable 
bond  having  been  paid,  a  discharge 
and  renunciation  was  granted  ef- 
feiring  to  that  sum,  with  a  procu- 
ratory  of  resignation  ad  remanent 
tiam.  Some  years  afterwards  the 
debt  having  by  posterior  contrac- 
tions again  amounted  to  the  ori- 
ginal  sum,  the  discharge  was  given 
up.  In  a  ranking  of  the  debtor's 
creditors,  the  creditor  in  the  herit- 
able bond  produced  his  uitei*est, 
when  the  other  heritable  creditors 
objected  that  his  bond  had  been 
partially  paid  and  discharged,  and 
that  the  giving  up  of  tho  discharge 
was  not  a  habile  way  to  create 
an  heritable  security  for  a  new 
sum.  In  support  of  this  objection 
the  creditors  pleaded — All  debts 
are  extinguished  by  payment,  and 
when  the  debt  is  extinguished  the 
creditor  has  no  further  right  to 
the  security.  A  debt  once  extin- 
guished cannot  be  raised  up  again 
to  the  prejudice  of  a  third  party, 
though  an  exception  may  lie 
against  the  debtor  himself  making 
the  objection.  The  creditor  in 
the  bond  pleaded — Unumquod- 
que  dissolvitur  eodem  modo  quo 
colligatur,  Infeftments  are  not 
taken  away  by  personal  deeds. 
There  must  either  be  a  new  in- 
feftment or  a  resignation  ad  re- 


manentiam.     There  are  but  two 
exceptions  from   this   rule.    The 
first  is,  that  in  virtue  of  the  Act 
1617,  c.  16,  a  recorded  renuncia- 
tion is  effectual  against  a  singular 
successor,  althoagh  there  is  neither 
a  procuratory  nor  an  instrument 
of  resignation.     The   second  ex- 
ception  is,  that    intromission  by 
virtue  of  legal    execution  extin- 
guishes the  annual  right  pro  ianlOj 
so  as  to  be  effectual  against  a  par- 
chaser.      Between     a     voluntary 
payment,  and  a  payment  recover- 
ed out  of  the  ground  by  virtue  of 
a  legal  execution,  there  is  an  es- 
sential difference.     A  debtor  who 
makes  voluntary  payment  has  it 
in  his  power  to  make  a  resignatHm 
ad  remaneniiam,   and  to  see  the 
same  executed,  or  at  least  to  re- 
cord the   renunciation,   and  sibi 
imputety  if  he  neglect  the  forms 
required  by  law  to  make  him  se- 
cure.   He  has  not  the  same  oppor- 
tunity when  payment  is  recovered 
by  poinding  the  ground ;  and  yet 
it  would  be  hard  in  this  case,  it 
he  were  not  made  secure.    Here 
strict  principles  yield  to  utiUty,  or 
rather  necessity,  as  they  ought  to 
do  in  every  case.     For  securini: 
the  debtor,  the  annualrent-ri^lit 
is  extinguished   by    intromission, 
upon    poinding    the    ground,  as 
much  as  by  a  resignation  ad  re- 
manentianij    or    by    a    registewJ 
renunciation.     The    Court  '*Be- 
polled  the  objection." 

5.  ^^  An  infeftment  of  annualrent 
redeemable  was  found  extinct 
by  a  renunciation  registnite  in 
the  Register  of  Reversions,  and 
that  against  a  singular  successor, 
though  there  was  no  resignatioD 
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of  the  annualrent. — January  7, 
1680,  M^Lellan.  An  annual- 
rent  was  also  found  extinct  by 
the  annual  renters  intromitting 
^ith  the  rents  of  the  lands  out 
of  which  the  annualrent  was  pay- 
able, equivalent  to  the  principal 
sum  for  security  whereof  the  an- 
nualrent was  constituted,  which 
intromission  was  found  probable 
by  witness,  though  it  was  silver 
rent. — February  4,  1671,  Wish- 
art.  And  therefore  singular  suc- 
cessors succeeding  in  annualrents, 
either  by  voluntary  disposition,  or 
by  apprising  or  adjudication,  can- 
not be  secure  by  inspection  of  regis- 
ters as  they  may  be  for  lands,  but 
they  run  the  hazard  of  satisfaction 
of  the  principal  sum  for  which  the 
annualrent  is  granted,  wherewith 
it  falls  in  consequence.  And  no 
provident  man  will  buy  an  an- 
nualrent given  for  security  of  a 
principal  sum,  but  either  upon 
necessity  for  satisfying  a  prior 
debt,  or  upon  great  advantage,  in 
both  which  cases  he  should  take 
his  hazard  nam  scire  debet  cum  quo 
contrahitj  as  all  purchasers  of  per- 
sonal rights  must  do,  for  as  intro- 
mission with  rents  doth  more 
directly  infer  payment  of  the 
principal  sum,  so  it  extinguisheth 
the  annualrent  as  accessory  there- 
to, even  against  singular  succes- 
sors."— StaiTy  2,  5,  15. 

6.  In  another  passage  Lord 
Stair  observes, — "  If  a  purchaser 
get  a  progress  of  infeftraents  for 
forty  years,  he  may  by  the  re- 
gisters know  if  there  be  any  real 
right  that  can  affect  the  fee  within 
that  time,  and  hath  no  more  to 
inquire ;   but  as  to  interruptions 


within  seven  years,  which  if  the 
Lords  appoint  to  pass  only  upon 
bills,  it  may  be  found  at  the  signet, 
so  that  upon  the  whole  matter  no 
nation  hath  so  much  security  of 
their  irredeemable  land-rights  as 
we  have.  It  is  true  redeemable 
rights  are  not  so  secure,  because 
they  may  be  evacuated  by  order 
of  redemption,  which  proceeds  by 
instruments  of  premonition  and 
consignation,  which  require  no 
registration;  and  therefore  pur- 
chasers of  apprisings  or  adjudica- 
tions during  the  legal  reversion 
are  in  hazard  of  any  order  of  re- 
demption or  summons  for  count 
and  reckoning.  And  likewise, 
those  who  purchase  wadsets  or 
infeftments  of  property  or  annual- 
rent  for  security  of  sums,  run  the 
hazard  of  satisfaction  and  pay- 
ment of  these  sums  by  intromis- 
sion or  otherwise,  wherein  there 
is  little  inconveniency ;  for  no 
man  should  purchase  an  irre- 
deemable right  without  consent 
of  the  reverser,  but  upon  his  haz- 
ard ;  or  if  there  be  any  reversion, 
reservation,  or  real  burden  in  his 
author's  right  sibi  imputetj  it  is 
his  fault  and  negligence  if  he  did 
not  see  to  it  and  secure  himself 
against  it  when  he  bought  it. — 
/Stotr,  2,  3,  22.  Infeftments  for 
satisfaction  of  sums  imply  this 
condition,  that  the  sums  being 
satisfied,  they  are  extinct,  and  the 
author's  infcftment  revives  and 
stands  valid  without  necessity  of 
renovation." — Staivy  2,  3,  48. 

7.  Lord  Elchies,  in  his  An- 
notations on  Lord  Stair,  observes, 
— "  Our  author  here  notices  a 
decision,  where  it  was  found  that 
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a  reiristrate  renunciation  extin- 
guishes  a  right  of  annualrent. 
But  this  certainly  is  contrary  to 
feudal  rights  and  what  formerly 
was  our  law.  For,  as  an  annual- 
rent  cannot  be  constitute  but  by 
a  symbolical  tradition,  that  is,  a 
sasine,  so  neither  can  it  be  extin- 
guished without  a  symbolical  de- 
livery, that  is,  by  resignation. 
Nam  traditionef  non  nudis  pactia^ 
dominia  rerum  tranaferuntur.  And 
it  was  accordingly  so  found,  that 
a  renunciation  was  not  hahilis  mo^ 
du8  to  denude  an  annualrenter, 
and  therefore  w^as  not  effectual 
against  his  singular  successor,  not 
even  to  exclude  the  personal  ac- 
tion of  the  grantor  of  the  annual- 
rent. — 23d  November  1627,  Dun- 
bar V.  Williamson.  And  I  find 
the  reason  of  this  decision,  7th 
January  1680,  M^Lellan  v.  Mush- 
et,  in  M^Kenzie's  Obs.  on  Act 
16,  Pari.  2,  Ja.  VI.,  anno  1617, 
concerning  registration  of  sasines, 
reversions,  and  other  writs ;  where 
among  other  things  it  is  provided, 
'  That  renunciations  of  wadsets 
and  grants  of  redemption  should 
be  rcgistrate ;'  which,  it  was  ar- 
gued, did  necessarily  imply  that 
renunciations,  being  so  registrate, 
were  effectual  against  singular 
successors;  and  though  no  ex- 
press mention  be  made  in  that 
Act  of  rights  of  annualrent,  yet, 
in  effect,  they  are  wadsets,  where- 
by a  yearly  annualrent  is  wadset, 
redeemable  upon  payment  of  a 
certain  stock ;  and,  therefore,  re- 
nunciations of .  annualrent,  duly 
registrate,  should  be  likewise  ef- 
fectual against  singular  succes- 
sors, as  well  as  renunciations  of 


wadsets ;  which  the  Lords  sus- 
tained. And  I  suppose  the  rea- 
son why  the  renunciation  in  the 
decision,  Dunbar  v.  Williamson, 
was  not  sustained,  has  been,  that 
it  was  not  so  registrate.  So  these 
renunciations  are,  by  reason  of 
the  Statute,  effectual  against  all 
singular  successors;  but  yet,  ac- 
cording to  the  nature  of  feudal 
rights,  don't  appear  to  be  a  habile 
way  to  denude  the  annualrenter. 
It  is  true,  if  it  be  held  of  the 
grantor  of  the  annnalrent,  it  maj 
be  sufficient,  because  he  is  infeft 
in  the  property  and  superiority 
already;  and  the  renunciation 
will  be  effectual  against  all  deriv- 
ing right  from  the  annualrenter, 
whether  singular  or  universal  suc- 
cessors. But  then,  if  the  annual- 
rent  be  held  of  the  granter's 
superior,  there  may  be  a  question, 
whether,  notwithstanding  that  re- 
nunciation, all  his  casualties  of 
superiority  would  not  fall  through 
the  person  of  the  annualrenter? 
As,  if  the  annualrenter  held  the 
same  ward  of  him,  the  annual- 
renter's  ward  and  marriage  m^bt 
fall ;  because,  notwithstanding  the 
renunciation,  the  annualrenter  re- 
mains still  vassal ;  and  therefore 
I  think  there  should  likewise  be  a 
resignation,  ad  hunc  effectuni^  to 
extinguish  the  annualrent;  and 
it  should  be  so  expressed  in  the 
resignation. 

8.  "  In  this  1 5th  section  he  also 
observes,  that  an  annualrent  ^"as 
found  extinguished  by  intromis- 
sion with  the  rents  of  the  lands 
out  of  which  it  is  granted;  and 
the  intromission  found  probable 
by  witnesses,  for   satisfying,  not 
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only  the  bygone  annualrents,  but 
likewise  the  stock. — 4th  February 
1671,  Wishart  v.  Arthur.  And 
he  says  this  would  be  effectual 
against  singular  successors.  How- 
ever, I  cannot  but  think  this  con- 
trary to  the  analogy  of  law.  In  a 
right  of  annualrent  there  is  pro- 
perly no  debt, — no  debtor  or  cre- 
ditor, except  as  to  the  bygone 
annualrents,  until  requisition  be 
made ;  nay,  an  annualrent  is  not 
80  much  as  a  habile  title  of  posses- 
sion, nor  to  pursue  the  possessors 
or  introniitters,  except  for  the  by- 
gone annualrents ;  and,  therefore, 
if  one  having  an  annualrent  should 
happen  to  possess  naturally,  or  to 
uplift  the  rents  from  the  posses- 
sors, such  possession  or  intromis- 
sion can  no  more  be  ascribed  to 
the  annualrent,  (except  so  far  as 
concerns  the  bygone  and  current 
year's  annualrents,)  than  it  could 
be  applied  to  a  personal  debt.  It 
is  true,  in  the  case  of  a  personal 
debt,  such  intromission  might 
found  a  compensation.  But  com- 
pensation is  not  competent  against 
the  stock  of  an  annualrent; — 
stiprcu  lib,  1,  tit  18,  Liberation 
from  Obligaiionsj  sect.  6,  «.  4,  No- 
vember 12, 1675,  Home  v.  Home ; 
except  for  the  bygone  annual- 
rents,  which  are  moveable. — 2d 
January  1667,  Oliphant  r.  Ha- 
milton. For  this  very  reason, 
that  the  stock  of  the  annualrent 
is  not  a  debt  before  requisition, 
and,  as  a  proper  wadset,  is  in  all 
things  equiparate  to  an  irredeem- 
able right  of  property  till  requi- 
sition be  used ;  so  a  redeemable 
annualrent,  before  requisition  or 
premonition^  is  of  the  same  nature 


as  an  irredeemable  one,  there 
being  no  difference  betwixt  them 
but  the  clause  of  reversion.  And 
if  these  intromissions  extinguish 
the  annualrent,  that  must  be 
either  as  payment,  or  as  compen- 
sation; and  as  they  cannot  ex- 
tinguish it  by  compensation,  so 
neither  can  they  by  payment. 
First^  Because  an  annualrenter 
having  no  title  to  possess,  nor  even 
to  uplift,  in  payment  of  the  stock, 
an  indefinite  intromission  cannot 
be  imputed  in  payment  of  that 
stock,  no  more  than  if  he  should 
have  intromitted  with  the  rents  of 
other  lands  than  these  out  of 
which  his  annualrent  is  constitute. 
Second,  Because  voluntary  pay- 
ment, accepted  even  expressly  in 
solutum  of  the  stock,  will  not  be 
effectual  against  singular  succes- 
sors, unless  the  discharge  of  re- 
nunciation bo  duly  registrate. — 
7th  January  1G80,  M'Lellan  v. 
Mushet.  And  therefore,  if  a  re- 
ceipt and  discharge  of  money,  to 
the  grantor  of  the  annualrent 
himself,  will  not  be  effectual 
against  singular  successors,  why 
should  a  discharge  of  money  to 
one  of  his  tenants  be  so  ? 

9.  "And  the  difference  betwixt 
an  annualrent  and  an  infeftment 
for  security  and  payment,  or  an 
apprising,  consists  in  this :  That 
in  this  last  case  the  lands  are  ex- 
pressly disponed  (in  the  fii'st  case 
voluntarily — in  the  last  by  the 
course  of  law)  to  the  creditor  for 
payment  of  his  whole  debt,  prin- 
cipal as  w*ell  as  annualrents ;  and 
therefore,  when  they  possess,  they 
do  it  for  payment  of  both;  and 
when,   by   such    possession,   they 


718 


TRANSMISSION  OP  LAND  IN  SECURlTr. 


obtain  pajnfnent^  that  pajonent  is 
agreeable  to  the  very  nature  and 
first  design  of  granting  the  right 
by  virtue  of  which  they  possess ; 
and,  consequently,  by  such  pay- 
ment, that  right  will  be  extin- 
guished, ipso  jurey  the  design  of 
granting  the  right  being  satisfied ; 
and  therefore,  such  intromission 
being  habilcly  proven,  §hould 
militate  against  singular  succes- 
sors, who  cannot  but  know  that, 
by  the  nature  of  the  right,  intro- 
missions will  extinguish  it.  But 
it  is  quite  otherways  in  an  infefl- 
ment  of  annualrent.  No  more  is 
disponed  but  an  yearly  annual- 
rent,  and  that  annualrent  only 
redeemable  by  payment  after  pre- 
monition and  an  order  of  redemp- 
tion duly  used;  but  it  is  not  at 
all  intended  that  the  stock  should 
be  paid  out  of  the  rents,  nor  can 
the  annualrenter  ask  payment  of 
it  out  of  these  rents  ;  and,  there- 
fore, if  the  annualrenter  possess, 
a  singular  successor  has  reason  to 
believe  he  does  it  by  virtue  of 
some  other  right ;  and  so  likewise, 
if  he  u])lift  from  the  tenants  more 
than  his  cuiTent  annualrents,  the 
purchaser  must  presume  it  was  by 
some  other  title,  since  his  annual- 
rent  gave  him  no  title  to  do  so. 
If  a  proper  wadsetter  should  pos- 
sess other  lands  besides  these 
wadset  to  him,  it  would  not  be 
imputed  in  extinction  of  the  wad- 
set sum  ;  and,  therefore,  no  more 
ought  an  annual  renter's  intro- 
mission beyond  his  annualrents, 
for  he  is  infeft  in  no  more  than 
his  annualrents,  to  be  payed  out 
of  the  land.  And  as  to  the  de- 
cision here  cited,  Wisliart  v.  Ar- 


thur, the  question  was  with  the 
heir  of  the  reverser,  and  it  was 
there    pled    as    a   compensation; 
which,  it  is  plain,  would  not  mili- 
tate against  a  singular  successor. 
Yet  I  find  it  has  lately  been  de- 
cided the  same  way  a^inst  a  an- 
gular   successor, — 25th    January 
1711,  Baillie  of  Lamington  v.  Sir 
William  Menzies,  quod  ride ;  and 
it  seems  to  be  now  our  law.** 

10.  In  the  case  of  Macdonald 
V.  Macdonaxd's  Trustees,  Jalj 
3,  1829,  an  heritable  bond  of  an- 
nualrent was  objected  to  on  the 
ground  that  it  contained  no  dis- 
position of  the  lands  in  security, 
but  merely  an  obligation  to  infeft 
and  a  precept  of  sasine.  Infeft- 
ment  was  taken  in  the  annuity  out 
of  the  lands  and  in  the  lands  them- 
selves in  security.  Lord  Mac- 
kenzie, Ordinary,  repelled  the 
objection.  In  the  Note  to  his 
Interlocutor  he  observes, — "  It  is 
far  past  question  that  an  infeft- 
ment  of  an  annualrent  out  of  land 
is  a  competent  and  valid  convey- 
ance of  real  right,  therefore  it 
could  be  of  no  relevancy  even  if 
there  were  no  conveyance  in  the 
lands  contained  in  the  pursuers 
security.  Stair  says  that  precepts. 
^  Either  simple  or  bearing  h- 
cundum  diartam  conjiciendamj  are 
sufficient,  although  these  charters 
never  be  granted,'  ue^  sufficient 
to  create  right  of  feudal  property, 
and  a  fortiori  these  must  be  soifi- 
cicnt  to  convey  a  real  riglit  of 
annualrent.  Mere  want  of  mere 
form  of  dispositive  words,  there- 
fore, seems  not  sufficient  to  inva- 
lidate a  conveyance  even  of  lands 
having  precept  of  sasine  and  sasine 
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thereon,  and  still  less  to  invalidate 
a  conveyance  of  an  annualrent  out 
of  lauds.  Accordingly,  the  prac- 
tice of  conveying  such  annualrents 
without  the  use  of  such  words,  just 
as  it  is  done  in  this  case,  appears 
to  have  existed  without  question 
from  an  ancient  period  down  to 
the  present  day."  The  defenders 
having  reclaimed.  Lord  Cring- 
LETIE  observed, — "  There  can  be 
nothing  clearer  than  that  this  is  a 
good  heritable  security.  The  form 
is  in  our  Style  books  to  this  day. 
A  procuratory  of  ^signation  may 
be  necessary  when  it  is  intended 
to  be  held  of  the  superior,  but 
when  it  is  intended  to  be  hehl 
ander  the  granter,  no  more  is 
necessary  than  what  we  have  here, 
and  it  is  clear  the  pursuer  is  pre- 
ferable. The  Court  adhered." — 
See  vol.  i.  p.  17. 

11.  Infeftment  is  now  no  longer 
necessary  for  the  constitution  of 
heritable  securities.  The  Act  10 
and  11  Victoriao,  cap.  50,  author- 
izes bonds  and  dispositions  in 
security  being  granted  in  a  form 
by  which  lands  are  disponed  in 
secimty  of  the  personal  obligation, 
but  which  contains  no  precept  for 
infeftment.  On  the  registration 
of  such  a  bond  and  disposition  in 
security  in  the  appropriate  register 
of  sasines,  it  is  declared  to  be  ef- 
fectual to  all  intents  and  purposes, 
as  if  it  had  contained  all  the  feudal 
clauses,  and  as  if  infeftment  had 
been  taken  in  favour  of  the  ori- 
ginal creditor  and  an  instrument 
of  sasine  had  been  duly  recorded. 
A  bond  and  disposition  in  security 
granted  in  terms  of  the  Act,  may 
be  registered  at  any  time  during 


the  lifetime  of  the  grantee,  and  if 
it  has  not  been  registered  in  the 
lifetime  of  the  grantee,  it  operates 
as  a  full  and  sufficient  warrant  of 
sasine  in  favour  of  the  party  having 
right  to  the  bond  by  service,  ad- 
judication, or  otherwise,  as  if  it 
had  been  a  bond  and  disposition 
including  precept  of  sasine  and 
other  clauses  in  the  ordinary  form 
now  in  use.  Infeftment  being 
passed  in  the  form,  or  as  nearly  as 
may  be  in  the  form  prescribed  by 
the  Act  8  and  9  Victoria?,  cap.  31, 
and  duly  recorded,  is  declared  to 
be  to  all  intents  and  purposes  a 
good  and  valid  infeftment  in  favour 
of  the  party  so  infeft. —  VictoricBy 
10  and  11,  cap.  50. 

12.  It  is  now  no  longer  neces- 
sary, either,  that  heritable  securities 
should  be  transmitted  by  means  of 
infeftment.  In  virtue  of  the  Act 
8  and  9  Victorian,  cap.  31,  and  10 
and  11  Victoriaj,  cap.  50,  an  heri- 
table security  may  be  transferred 
either  in  whole  or  in  part  by  an 
assignation  or  other  deed  of  con- 
veyance, by  which  the  cedent 
assigns,  dispones,  and  conveys  to 
the  assignee  the  bond  and  dispo- 
sition in  security,  and  also^all  and 
whole  the  lands  as  specified  and 
described  in  the  principal  bond  and 
disposition  in  security.  If  the 
conveyance  is  granted  not  by  the 
original  creditor  in  the  security, 
bat  by  a  person  to  whom  the  se- 
curity has  already  been  assigned, 
or  in  whom  it  has  become  vested 
by  succession  or  diligence,  the  con- 
veyance narrates  the  title  or  series 
of  titles  by  which  the  granter  of 
the  conveyance  has  right  to  it. 
On  the  assignation  or  conveyance 
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being   recorded   in   the   General,  adjudica 

Particular,  or  Bur^h,  Kegister  of  and  reto 

Sasines    applicable    to   the  lands  ponee  of 

contained  in  the  security,  the  heri-  vested   i 

table   security  is  declared  to   be  may  com 

transferred  to  the  assignee  as  ef-  the  inte: 

fectually  as  if  it  had  been  disponed  by  expet 

and  assigned,  and  tlie  disposition  strumeni 

and  assignation  had  been  followed  notary  pi 

by  sasine  duly  recorded  according  in  tbe  at 

to  the  present  law  and  practice.  the  Act 

13.  Upon  the  death  of  a  ere-  being  rei 

ditor  fully  vested  in  right  of  an  register, 

heritable  security,  it  is  competent  disponee 

to  his  heir  to  complete  his  title  to  All  assi^ 

it  by  a  writ  of  acknowledgment  to  of  herita 

be  granted  in  his  favour  by  the  knowled, 

person  duly  infeft,  of  whom  the  or  instru 

security  is  held.     On  the  writ  of  heirs  or 

acknowledgment  being  registered  tered  at 

in    the    General,    Particular,   or  tition  an 

Burgh,  Register  of  Sasines  appli-  the  date 

cable  to  the  lands  contained  in  the  all  quest 

security,  the  heir  in  whose  favour  Acts  th< 

tbe  writ  is  granted  is  held  to  be  are  held 

vested  in  the  full  right  of  the  ere-  strumeni 

ditor  in  the  security,  and  is  held  sition   k 

to  be  entered  with  the  superior  in  infeftmej 

like  manner  and  to  the  same  effect  nounced 

as  the  creditor  himself^     Where  or  in  pa 

an   adjudication   of  an   heritable  form,  or 

security   is    brought  against   the  terms  se 

creditor  in  it  ur  against  his  heir,  neied  in 

it  is  competent  for  the  adjudger  tration  ir 

to  complete  his  titles  to  it  by  re-  of  Sasin< 

cording  in  the  appropriate  Register  declares 

of  Sasines  the  abbreviate  of  the  it  shall  p 

adjudication,  and  tliis  registration  extinetio 

is  declared  to  have  the  same  effect  in  the  fo 

as  if  the  adjudger  had  been  en-  of  the  Ac 

tered  and  infeft  on  a  charter  of  31. 
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SECTION  11. 


ABSOLUTE  DISPOSITION  WITH  BACK-BOND. 


An  absolute  Infeftment,  qualified  by  a  Back-bond  acknowledging  the 
Infeftment  to  be  in  Security  merely,  covers  all  Advances  made  by 
the  Disponee  either  be/ore  or  after  the  Infeftment ;  but  if  the  Back- 
bond be  recorded  or  produced  judicially,  the  Infeftment  will  then 
operate  cw  a  Security  merely  for  the  Sums  advanced  at  the  date  of 
the  recording  or  of  the  judicial  production, 

I.— RIDDEL  V,  NIBLIE'S  CREDITORS. 

In  1 778  Mr.  Jamieson  granted  to  his  agent  Mr.  Niblie  an  Feb.  16, 1782. 
absolute  disposition  of  certain  lauds  on  which  he  was  iufcft.  Nabbativb. 
Of  the  same  date  with  the  disposition,  Mr  Niblie  granted  to  Mr. 
Jamieson  a  back-bond,  in  which  he  acknowledged  that  although 
the  disposition  bore  that  a  price  had  been  paid,  yet  no  price 
had  been  paid,  and  that  the  lands  had  been  disponed  ^'  in  secu- 
rity of  sundry  debts  and  sums  of  money,''  due  by  Mr.  Jamieson 
to  Mr.  Niblie  and  to  sundry  other  creditors  of  Mr.  Jamieson, 
-which  debts  Mr.  Niblie  undertook  to  pay.  On  the  sums  already 
due  to  Mr.  Niblie,  as  well  as  on  those  to  be  advanced  by  him, 
being  paid  at  or  before  the  term  of  Whitsunday  1788,  Mr. 
Niblie  obliged  himself  to  reconvey  the  lands  to  Mr.  Jamieson. 
If,  however,  the  sums  already  due  and  those  to  become  due  were 
not  then  paid,  it  was  declared  in  the  back-bond  that  the  lands 
should  remain  the  absolute  property  of  Mr.  Niblie. 

2z 
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Riddel  Mr.  NibliG  died  in  1779,  and  the  pursuer,  as  trustee  for  the 

Ni  hue's      creditors  of  Mr.  Jamieson,  brought  a  reduction  of  the  disposi- 
Ceeditors.    ^j^^  j^  j^Jj.  Niblie's  favour. 

1782. 

aroubtentpor      Pleaded  for  tjie  Pursuer. — The  point  to  be  determined  is, 

Whether  the  disposition  under  reduction  and  the  infeftment 
following  upon  it  established  in  favour  of  Mr.  Niblie  a  preferable 
security  for  the  money  which  Mr.  Jamieson  owed  him  at  the 
date  of  the  disposition,  and  which  he  afterwards  advanced  to 
him  ?  A  great  part  of  the  money,  for  which  preference  is 
claimed  by  the  defender,  was  advanced  after  the  date  of  the 
infeftment,  and  part  of  the  debt  claimed  consists  of  an  account 
for  business  done  after  that  date.  A  security  of  this  kind  is 
struck  at  by  the  Act  1696. 

Independently  of  the  Act  1696,  the  claim  of  preference  can- 
not be  sustained.  Mr.  Niblie  was  the  ordinary  man  of  busi- 
ness of  Mr.  Jamieson,  and  in  the  full  knowledge  of  his  aflBurs. 
A  security  obtained  for  himself  for  money  advanced  or  to  he 
advanced,  cannot  be  held  a  fair  security,  so  as  to  give  him  a 
la>vful  preference  over  the  other  creditors  of  Mr.  Jamieson. 

Abgumfnt  yoE      Pleaded  FOR  THE  DEFENDERS. — Mr.  NibUo  stood  absolutek 

infcft  in  the  lands  conveyed  by  the  disposition  in  his  favour. 
The  back-bond  granted  by  him  to  Mr.  Jamieson  cannot  preju- 
dice the  defenders  in  regard  to  any  of  the  debts  due  to  Mr. 
Niblie  at  the  date  of  the  infeftment,  or  in  regard  to  the  sums  ad- 
vanced by  him  after  that  date.  These  in  any  view  must  be 
held  to  be  preferably  secured.  The  back-bond  expressly  bears 
that  the  disposition  was  granted  in  security  of  such  debts  as 
were  then  or  which  should  become  due  by  Jamieson  to  Niblie. 
It  is  only  on  receiving  payment  of  these  sums  that  the  lands 
were  to  be  redisponed. 

JuDGBusT.  "  The  Lords,  in  respect  that  this  was  not  an  infeftment  in  relief 

® '  '  '  'or  security,  but  an  absolute  disposition  to  the  property,  sustained 
the  same  to  the  extent  of  the  debts  due  by  Jamieson  to  Kiblic 
at  whatever  time  contracted.^' 


ABSOLUTE  DISPOSITION  WITH  BACK-BOND.  723 


IL— KEITH  V,  MAXWELL. 

In  1779  John  Syme,  W.S.,  was  indebted  to  Mr.  Constable  in  Jaiy  8, 1795. 
the  sum  of  £6000.  For  this  sum  he  granted  a  bond  not  to  nabbativb. 
Mr.  Constable  himself,  but  to  Mr.  Maxwell,  who  was  his  com- 
missioner. Of  the  same  date  with  the  bond,  he  also  executed 
an  absolute  disposition  in  favour  of  Mr.  Maxwell,  bearing  that 
for  a  certain  sum  of  money  paid  to  him  by  Mr.  Maxwell,  he 
had  sold  to  him  heritably  and  irredeemably  the  lands  of  Culloch 
and  Barncailzie. 

Of  the  same  date  Mr.  Maxwell  granted  a  back-bond,  in 
which  he  declared  that  the  disposition  was  only  granted  as  a 
security  to  him  for  payment  of  the  sura  of  £6000,  contained  in 
a  bond  granted  by  Mr.  Syme  to  Mr.  Constable,  and  he  obliged 
himself  when  it  was  paid  to  reconvey  the  lands.  On  the  dis- 
position Mr.  Maxwell  was  iufeft. 

Soon  after  this  transaction  Syme's  affairs  fell  into  disorder, 
and  in  June  1781  he  was  obliged  to  retire  to  the  sanctuary. 
Upon  this  one  of  his  creditors  brought  a  reduction  of  the  dis- 
position and  infeftment  in  favour  of  Maxwell,  and  in  this  pro- 
cess the  back-bond  granted  by  him  was  produced,  and  the  whole 
transaction  was  disclosed.  The  pursuers  of  this  reduction  were 
unsuccessful. 

In  1788  Mr.  Maxwell  became  cautioner  for  Syme  in  a  cash 
account  for  £500.  For  its  security  Mr.  Syme  executed  in  his 
favour  a  bond  of  relief.  In  this  bond  he  narrated  the  disposi- 
tion granted  by  him  to  Maxwell,  and  declared  that  the  disposi- 
tion should  subsist  not  only  in  security  to  Mr.  Constable  of  the 
debt  of  £6000  due  to  him,  but  also  in  security  to  Mr.  Maxwell 
himself  for  the  consequences  of  his  cautionary  obUgation,  and 
to  that  extent  he  discharged  the  back-bond. 

After  Mr.  Syme's  death,  Mr.  Maxwell  paid  a  large  balance  on 
the  cash  account,  and  in  restriction  of  his  own  back-bond  he 
claimed  a  preference,  for  the  balance  paid  by  him  on  the  cash 
account,  over  the  subjects  contained  in  the  absolute  disposition 
in  his  favour.  The  trustee  for  Syme's  creditors  brought  a  re- 
duction of  the  security  on  the  Act  1696, 
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Keith  Pleaded  FOR  THE  PuRSUER. — An  absolute  disposition  quali- 

Maxwbll.     fied  by  a  back-bond  is  supported,  because,  ex  facie  of  the  re- 

1795,       cords,  the  disponer  is  wholly  divested  of  the  property,  and  no 

kBouMKMT  FOB  croditor  will  contract  with  him  on  the  faith  of  it.     But  this  wiD 

not  hold  in  the  present  case,  where  Syme  was  not  only  allowed 

to  remain  in  the  house  of  Barncailzie,  but  where  the  back-bond, 

before  the  defender  obtained  the  restriction   of  it,  had  been 

judicially  produced,  which  made  it  publicly  known  that  the 

lands  were  held  in  security  only  for  a  specific  debt  of  £6000, 

and  that  the  reversionary  value  still  belonging  to  Syme  himself, 

was  consequently  a  fund  on  which  his  creditors  might  rely  for 

payment. 

The  defender  originally  held  the  infeftment  solely  in  trust 
for  Mr.  Constable.  He  could  not  invert  the  nature  of  his  right, 
so  as  to  make  it  a  security  for  a  private  debt  of  his  own,  to  the 
prejudice  of  Syme's  other  creditors,  especially  after  Syme's  bank- 
ruptcy, as  from  that  time  he  was  not  entitled  to  give  partial 
preferences. 

There  were  three  different  parties  concerned  in  the  transac- 
tion in  question.  Mr.  Constable,  the  preferable  creditor  for 
£6000,  Mr.  Maxwell  his  trustee  in  whase  name  the  debt  stood, 
and  Mr.  Syme  the  debtor.  Mr.  Constable's  debt  being  limited 
by  his  back-bond,  it  is  evident  he  had  no  power  to  impose  a 
new  burden  upon  the  estate.  Mr.  Maxwell  had  no  power  or 
interest  whatever  in  the  estate,  except  what  flowed  from  his 
constituent.  He  therefore  could  not  do  what  was  beyond  the 
power  of  Mr.  Constable.  Had  Mr.  Syme,  then  the  debtor  in 
this  state  of  bankruptcy,  this  power?  It  must  be  admitted 
he  could  not  have  granted  an  heritable  bond,  as  Maxwell's 
security  in  the  transaction  of  the  cash  account.  The  deed  now 
challenged  is  the  bond  of  relief  and  declaration  in  security 
whereby  Mr.  Syme  in  1788  attempted  to  increase  the  effect  of 
Mr.  Constable's  infeftment  over  his  estate,  so  as  to  make  it  a 
security  for  £600  more,  not  to  Mr.  Constable  himself,  but  Mr. 
Maxwell  in  his  own  private  character,  and  not  as  commissioDer 
for  Mr.  Constable — the  £500  additional  too  being  a  debt  not 
then  due,  but  one  which  was  to  be  contracted. 

The  case  of  Niblie  was  materially  different  from  the  present 
There,  by  the  constitution  of  the  original  transaction,  the  c% 
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facie  absolute  disposition  was  to  subsist  as  a  security  not  only      Kmth 
for  the  debt  then  actually  due  to  Niblie,  but  for  such  other  debts    Maxwell 
which  he  should  afterwards  transact  with  the  grantor's  creditor.      "vm. 
In  the  present  case,  by  the  original  constitution  of  the  transac- 
tion, the  disposition  was  declared  to  subsist  as  a  security  merely 
for  the  debt  due  to  Mr.  Constable,  and  for  no  other  purpose 
whatever. 

The  question  raised  in  the  present  case  is  not  whether  an 
absolute  disposition  with  back-bond  may  be  rendered  null  in 
consequence  of  the  Act  1 696.  It  is,  Whether  a  man  in  insolvent 
and  bankrupt  circumstances  may  legally  discharge  a  back-bond, 
the  voucher  of  a  considerable  part  of  his  funds,  to  the  eflFect  of 
giving  infeftment  in  relief  of  a  debt  to  be  contracted  ? 

Pleaded  for  the  Defender. — The  Act  1696  does  not  apply  arqumkotfor 
to  the  right  possessed  by  the  defender.  It  is  an  absolute  dis- 
position, quaUfied  by  a  back-bond,  but  if  it  does  not  apply  to 
the  disposition  and  back-bond,  much  less  can  it  apply  to  the 
disposition  and  declaration  of  1788,  that  being  only  a  restric- 
tion or  discharge  pro  tanto  of  the  back-bond,  and  granted,  too, 
in  security  of  a  novum  debitum.  Nothing,  therefore,  can  be  more 
remote  from  the  nature  of  a  disposition  or  infeftment  for  secu- 
rity of  future  debts.  Whatever,  therefore,  may  be  the  nature 
of  the  pursuer's  objection,  if  it  is  good  for  anything,  it  must  be 
an  objection  equally  good,  although  the  Statute  1696  had  never 
been  passed.  The  question,  in  short,  is.  Does  there  Ke  any  good 
objection  to  the  defender's  security  at  common  law  ? 

The  pursuer's  objections  seem  to  amount  to  this — that  the 
original  back-bond,  obliging  the  defender  to  reconvey,  upon 
payment  of  a  debt  which  he  held  only  in  trust  for  Mr.  Con- 
stable, was  security  only  for  a  debt  due  to  Mr.  Constable,  and 
that  no  subsequent  deed  executed  by  Mr.  Syme,  discharging  or 
restricting  the  back-bond,  could  make  the  right  subsist  also  for 
a  debt  due  to  the  defender  himself  The  defender  is  at  a  loss 
to  conceive  any  ground  for  this  objection,  either  in  statute  or 
at  common  law.  The  absolute  right  of  the  lands  stood,  and 
still  stands,  in  his  person  by  a  pure  unqualified  infeftment  duly 
recorded.  He  had  granted,  however,  a  back-bond  of  reversion 
to  the  disponer,  obliging  himself  to  reconvey,  upon  payment  of  a 
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certain  debt  Now,  all  statutory  restra 
question,  is  it  poasible  to  dispute  that  H 
back-bond  was  granted,  might  discharge 
or  qualify  it  in  such  manner  as  he  thoi 
deed,  so  iar  as  his  own  interest  waa  cone 
be  denied,  there  is  an  end  of  the  pursu 
back-bond  was  totally  discharged,  the  t 
as  to  Mr.  Syme,  and  aJl  creditors  or  othe 
remained  with  the  defender,  or  if  dischai 
under  the  absolute  infeftment  remainetj 
right  of  reversion. 

As  regarded  Mr.  Constable's  right,  he  ' 
rate  back-bond  granted  hj  the  defender 
Mr.  Syme  and  his  creditors,  it  is  of  nc 
original  debt  of  £6000  was  a  debt  absoli 
der  himself,  or  due  to  him  as  trustee  fo 
Constable  might  have  discharged  the  bac 
by  the  defender,  if  he  thought  proper,  n( 
his  creditors  be  entitled  to  inquire  whel 
or  not.  And  whether  it  was  dischai^d  < 
in  the  defender  by  the  absolute  infeftn 
reversion  in  Mr.  Syme,  by  the  back-bon 
Any  deed  executed  by  Mr.  Syme,  wit 
under  the  back-bond,  must  have  been  e] 
same  manner,  and  have  had  precisely  th( 

If  Mr.  Syme  had  sold  the  lands  to  the 
sales  would  have  been  completed  by  a  si 
back-boud.  The  defender  being  already 
in  the  property  ex  facie  absolute,  he  cou 
in  it  again.  If,  however,  a  discharge  ol 
have  vested  the  defender  with  the  abi 
lands,  subject  only  to  the  burden  of  Mr.  i 
depended  upon  a  back-bond  granted  to 
how  can  it  be  maintained  that  a  discharj 
be  effectual  to  create  a  lesser  right  corre 
of  the  discharge  ? 

If  Mr.  Syme  had  borrowed  more  moK 
upon  the  credit  of  his  residuary  right  i 
back-bond,  he  could  have  taken  no  oth 
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but  by  assigning  the  back-bond,  and  this  assignation  of  the      Kmn 
back-bond  would  undoubtedly  have  been  a  good  security.     But    Maxwell. 
if  he  was  to  give  a  security  to  the  defender,  who  stood  infeft  in       1795. 
the  lands,  and  who  was  himself  the  granter  of  the  back-bond, 
there  could  be  no  assignation  of  the  bond.     A  discharge  of  tho 
back-bond,  therefore,  came  in  place  of  an  assignation,  and  must 
be  at  least  as  good  a  security  as  an  assignation  would  have  been 
to  a  third  party.    In  point  of  fact  it  was  a  much  more  eflFectual 
security,  because  it  required  no  intimation  to  complete  it,  and 
no  claim  upon  the  back-bond  to  make  it  effectual,  but  it  united 
at  once  with  the  absolute  feudal  right,  which  was  already  in  the 
defender's  person. 

The  argument  that  the  disposition  of  1779,  though  nominally 
in  the  defender,  was  truly  and  substantially  in  Mr.  Constable, 
and. that  the  defender  had  no  power  over  the  security,  but  that 
Mr.  Constable  might  have  renounced  the  security  upon  payment 
or  without  payment,  and,  in  short,  put  an  end  to  it  in  what 
manner  he  pleased,  without  the  concurrence  or  consent  of  the 
defender,  cannot  be  sustained.  The  feudal  right  of  the  lands 
under  the  infeftment  of  1779  was  truly  and  substantially  in  the 
defender,  and  in  himself  only,  and  it  could  not  have  been  put  an 
end  to  by  Mr.  Constable  without  the  concurrence  of  the  defen- 
der, who  alone  could  grant  a  warrant  for  a  new  infeftment. 

Loud  Justice-Clerk  M'Qdeen,  Ordinary,  i)i*onounced  the  interlocutor  of 
following  interlocutor: — "In  respect  that  the  bond  of  relief  May  15^1703? ' 
1 788,  discharging,  pro  tanto,  the  former  back-bond,  was  granted 
tinico  contextu  with  the  bond  of  credit  for  £500  to  Sir  William 
Forbes  and  Company,  found.  That  the  foresaid  deed  is  not 
struck  at  by  the  first  clause  in  the  Statute  1696  ;  and  in  respect 
that  the  deed  3d  December  1779  is,  ex  fucie,  an  absolute  and 
irredeemable  disposition  of  the  lands,  but  qualified  by  a  relative 
back-bond,  found.  That  that  disposition  and  infeftment  does  not 
fall  under  the  second  clause  of  the  Statute  1696,  but  must  sub- 
sist in  favour  of  Mr.  Maxwell,  until  he  is  relieved  of  his  engage- 
ments for  Mr.  Syme,  whether  prior  or  posterior  to  the  date  of 
the  infeftment ;  and,  therefore,  upon  the  whole,  assoilzied  Mr. 
Maxwell  from  the  reduction." 

The  pursuer  having  reclaimed.  Memorials  were  ordered  by 
the  Court. 
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Kkitk  On  tbe  Session  Papers  LoED  Presiden' 

Maxtou  ten, — "  The  reasons  assigned  in  the  Ord 
1795  tor  appear  to  be  founded  in  the  dccisioi 
MS.  Notes,  there  is  something  in  the  objection  of  cha 
(^pwi's  the  truster  and  tlie  trustee.  The  case  o 
Session  Papers,  pg^rg  to  be  founded  on  just  principles,  y 
in  it  which  is  not  altogether  at  one  witi 
Act  1696,  and  which  gives  room  for  eva 
kind,  granted  for  the  purpose  of  securinj 
clearly  reducible  upon  the  first  part  of  t 
is  sustained  as  good  quoad  future  deb 
upon  the  second  part  of  the  Act  1696, 
is  difficult  to  see  why  a  future  contractioi 
the  Statute,  should  be  on  a  better  footi 
of  the  form  of  the  transaction,  than  a  pr 
to  give  every  security  in  this  form.  Hov 
stand  at  present,  and  perhaps  it  is  better 
But  the  present  case  seems  to  be  an  extens^ 
so  far  as  it  admits  two  persons  to  the  pie; 
Maxwell  Constable,  the  person  for  whos 
■waa  held  in  trust,  and  Mr.  Maxwell  of  Ti 
In  80  far  as  an  arrear  of  interest  became 
stable,  retention  was  competent,  or  rathe 
its  own  value  clearly  good,  and  even  a  s( 
by  him,  or  an  accumulation  agreed  to,  mij 
in  to  be  covered  by  the  disposition  upon  i 
&c.  But,  quwre,  if  Mr.  Maxwell,  the  trui 
this  security  on  his  own  account,  woul 
introduce  a  debt  of  his  own  under  the  c 
account  with  Sir  William  Forbes  is  saii 
intended  to  provide  for  an  arrear  due  to 
if  there  be  sufficient  evidence  that  it  w 
support  the  transaction  so  far,  as  Mr.  M 
an  assignation  from  Mr.  Constable  to  so 
But  in  so  far  as  it  was  meant  and  used 
was  a  new  engagement  altogether,  and 
own  legs.  The  case  in  that  point  of  viei 
Mr.  Maxwell  liaving  agreed  to  join  Mr. 
William  Forbes  &  Co.  for  a  cash  account 
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was  entered  into,  by  which  the  benefit  of  the  security  which  Krith 
Mr.  Marwell  held  in  trust  for  another  was  now  to  be  communi-  Maxwkll. 
cated  to  himself.  But  if  the  cash  account  was  not  then  drawn  1795. 
out,  but  only  in  future  to  be  drawn,  it  is  struck  at  by  the  second 
part  of  the  Act  1696.  Suppose  the  infeftment  upon  the  dispo- 
sition had  been  delayed  a  little  longer,  so  as  to  come  within  sixty 
days  of  the  notour  bankruptcy,  and  consequently  to  be  struck 
at  by  the  first  clause  of  the  Act  1696,  so  far  as  regarded  the 
£6000,  but  a  declarator  had  been  executed  by  Mr.  Symc,  in 
favour  of  Mr.  Constable,  relative  to  a  cash  account,  or  any  such 
transaction,  by  which  Mr.  M.  Constable  was,  nevertheless,  to  con- 
tinue to  hold  this  estate  for  j£6000  to  be  contracted,  by  means 
of  which  £6000  had  afterwards  been  drawn  from  the  cash 
account,  and  paid  to  Mr.  M.  Constable,  to  discharge  the  first 
debt,  and  a  new  debt  precisely  to  the  same  amount  contracted, 
would  this  have  been  available  ? " 

On  advisinff  the  Memorials  the  Court  "  Reduced,  decerned,  Judomknt. 

Doc.  12  1704. 

and  declared  in  terms  of  the  libel,  in  so  far  as  respected  the 
security  therein  mentioned,  granted  in  favour  of  the  said  John 
Maxwell  the  defender.'' 

Lord  Eskgrove  observed, — "  This  back-bond  was  the  estate   OraioNs. 
of  Syme.     It  was  the  estate  minus  the  debt  to  Maxwell  Con-  p.  234. 
stable ;  therefore,  when  Syme  did  anything  in  favour  of  the 
former,  or  of  a  new  creditor,  he  was  giving  a  security  contrary 
to  the  Act  of  Parliament,  although  it  was  constituted  by  assig- 
nation ;  for  this  is  a  mode  by  which  a  preference  may  be  given." 

Lord  President  Campbell  observed, — "  The  objection  to 
the  right  is  not  founded  on  the  first,  but  on  the  second  clause 
of  the  Act,  and  the  whole  turns  on  the  words  of  the  Act.  The 
second  clause  declares,  '  That  any  disposition,  or  other  rights 
that  shall  be  granted  for  hereafter,  for  relief  or  security  of 
debts  to  be  contracted  for  the  future,  shall  be  of  no  force  as  to 
any  such  debts  that  shall  be  found  to  be  contracted  after  the 
sasine  or  infeftment  following  on  the  said  disposition  or  right." 
Now  Mr.  Ross's  argument  is,  that  there  was  a  right  granted  at 
the  date  of  this  new  security  of  the  nature  of  an  infeftment ;  it 
had  the  eflFect  of  making  an  old  infeftment  revive ;  but  there 
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■waa  no  new  infeftment,  so  that  the  rig! 
the  words  of  the  Act ;  and  if  there  he 
case,  that  is  it.  The  original  disposition 
and  irredeemahle  ;  hut  at  the  same  time 
bond,  declaring,  that  the  right  was  no  m( 
£6000,  Now,  I  shall  suppose  that  the  ba 
into  the  Register  of  Sasines,  to  qualify  t 
you  will  consider,  and  that  is,  What  eff 
this  "i  Has  it  the  effect  of  creating  the  v 
extent  of  the  £6000  only  ?  But  there  i 
Court,  in  which  the  whole  deeds,  and  thi 
the  rest,  were  produced,  by  which  the 
transaction  was  made  pubhc  to  all  manki 
to  be  no  more  than  a  security  of  tlie  £ 
will  also  attend  to  this,  that  the  present  ii 
Maxwell  Constable  ;  it  is,  in  fact,  letting 
benefit  under  this  heritable  security,  wb 
same  as  if  it  were  in  favour  of  Maxwell 
the  person  favoured  is  his  trustee,  who  st 
in  the  lands." 

Lord  Justick-Clerk  M'Qukbn. — "  It 
again  and  again,  and  the  point  is  now  um 
that  where  there  is  a  disposition  appear 
the  disponee  is  held  to  be  proprietor,  ai 
the  Act  1696.  This  is  a  disposition  to 
and  although  the  right  be  qualified  witl 
taken  altogether  shows  that  it  is  no  mo 
yet  it  is  on  such  rights  that  trustees  adv 
secured  in  their  prcferencea.  It  is  a  mis 
this  right  is  to  Mr.  Maxwell  Constable  ; 
well  of  Terraughty,  the  defender  in  this 
it  is  qualified  by  the  back-bond,  yet  it 
stands  in  the  record  absolute  proprietor. 
thing  to  have  prevented  Maxwell  Consta 
the  estate,  by  making  a  greater  advance  t 
was  nothing  to  have  prevented  it ;  then, 
fender  have  enlarged  it  "i  There  was  n 
the  consent  of  the  reverser,  and  the  Act 
to  such  a  security." 
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Lord  Eskgbovb. — "  I  am  not  yet  so  far  satisfied  of  this,  as      kktu 
to  alter  my  opinion  in  favour  of  the  right,  whether  it  be  granted     maxwill. 
to  the  one  Maxwell  or  the  other.     I  shall  suppose  that  the       1795. 
trustee  obtains  a  right,  and  that  he  should  find  that  there  was 
not  only  sufficient  to  discharge  the  debt,  but  a  surplus  over ; 
could  the  trustee,  before  denuding,  give  a  right  to  the  security  V 
Lord  Justice-Clbrk. — "  He  could ;  it  would  be  be  a  novum 
debitum,'^ 

Lord  Eskgrove. — "  It  appears  to  me  that  he  could  not ; 
because  it  would  be  a  security  for  a  debt  to  be  contracted.^' 

Lord  President. — "  Were  this  the  case  of  an  absolute  right, 
it  could  have  given  rise  to  no  question  ;  but  here  you  are  let- 
ting in  two  persons,  and  the  second  comes  in,  in  a  situation  in 
which  you  would  not  have  admitted  even  Maxwell  Constable  ; 
for,  after  the  back-bond  was  produced  in  this  Court,  and  it  was 
admitted  that  the  disposition  was  not  absolute,  but  a  security 
only  to  a  certain  extent,  and  known  to  all  parties,  it  was  the 
same  as  if  the  deed  had  been  recorded  in  the  Register  of 
Sasines.  But  not  only  was  it  so  produced  and  qualified,  in  a 
case  where  all  the  parties  here  were  parties,  but  you  will  ob- 
serve that  the  right  was  proved  to  have  been  in  Maxwell  Con- 
stable ;  and  though  there  should  be  ground  for  finding  that  the 
debt  might  be  enlarged  in  his  own  favour,  I  am  at  a  loss  to  find 
on  what  grounds  we  are  to  let  in  Maxwell  of  Terraughty,  the 
defender,  by  any  loan  that  he  can  make,  or  by  purchasing  up 
debts.  His  argument  is,  I  stand  in  the  feudal  right  of  the  sub- 
ject ;  and  although  I  have  produced  it  in  the  former  process  as 
a  security  to  a  certain  extent,  yet  I  now  make  use  of  it  to  cover 
a  transaction  which  is  struck  at  by  the  Act  1696.  It  is  a 
security  which  falls  under  the  second  clause  of  the  Act ;  and  I 
would  have  been  of  the  same  opinion  on  the  first  clause ;  but 
whether  the  question  arise  on  the  one  or  on  the  other,  when  all 
tJie  parties  know  the  right  is  a  mere  security,  it  is  not  possible 
to  give  a  new  security  on  it.'' 

Lord  Justice-Clerk. — "  Then  you  overturn  all  the  old  de- 
cisions of  this  Court." 

Lord  President. — "  Mr.  Ross  says,  that  the  first  clause  of 
the  Act  requires  the  bankruptcy  of  the  granter,  but  that  the 
second  does  not ;  and  that  is  a  question  of  importance.    The 
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KiiTH       preamble  of  the  Act  refers  to  the  case  of  a  bankruptcy.    Now, 

Maxwill.    take  the  case  of  Mr.  Syme,  who  was  a  notour  bankrupt,  and 

J795        who  gives  an  absolute  disposition  ;  and  if  that  case  does  not 

fall  under  the  second  clause  of  the  Act,  then,  no  doubt,  there 

is  much  in  the  argument  used  by  Mr.  Ross,  and  I  wish  you  to 

consider  it." 

Lord  Justice-Clerk. — "  If  the  security  be  given  for  debts 
formerly  contracted,  it  is  struck  at  by  the  first  clause  of  the 
Act ;  but  when  the  security  is  not  for  prior  debts,  it  is  not 
struck  at." 

MS.  Notes.  On  the  Session  Papers  Lord  President  Campbell  has  writ- 

beirs  Session    ten, — "  The  argument  is  well  stated  in  the  memorial  for  the 
Papers.  trustee,  and  too  shortly  in  the  other  memorial  for  Mr.  MaxweD, 

and  particularly,  little  or  nothing  is  said  upon  the  material 
point  from  which  the  difficulty  arises,  viz.,  that  this  new  secu- 
rity in  favour  of  the  defender  was  for  a  future  debt,  the  opera- 
tions of  the  cash  account  not  having  actually  taken  place. 
Such  securities  for  cash  accounts  were  always  considered  as  in- 
effectual, except  to  the  extent  of  what  was  drawn  out  prior  to  the 
infcftment,  till  lately  that  a  clause  was  put  into  the  Bankrupt 
Act,  1793,  to  regulate  that  matter  in  future.  But  here  it  is 
said,  that  the  security  given  was  not  a  new  infeftment,  but  a 
discharge  of  back-bond,  for  the  purpose  of  enlarging  the  effect 
of  an  old  infeftment  already  existing.  This  is  true  ;  but  as  the 
old  infeftment  was  qualified  by  a  back-bond,  judicially  produced 
and  made  known  to  all  concerned,  having  been  rendered  litigious 
in  this  Court,  the  question  still  is — Whether  any  operation  what- 
ever to  give  that  infeftment  a  new  and  a  farther  effect,  so  as  to 
make  it  cover  a  new  engagement  for  a  cash  account,  wliich  is 
a  future  debt,  does  not,  both  in  the  words  and  the  spirit  of  it, 
fall  under  the  second  clause  of  the  Act  1696  ?  Suppose  the 
back-bond  had  been  put  into  the  Register  of  Sasines,  which  it 
ought  to  have  been  ;  would  not  this  have  been  the  case,  and  if 
so,  is  the  present  case  materially  different?  It  is  said  that 
the  question  has  nothing  to  do  with  the  Act  1 696.  This  seems  to 
be  a  very  extraordinary  proposition.  For  there  is  no  other  ques- 
tion but  upon  the  second  clause  of  the  Act  1696.  Qucere  as  to 
the  £720  of  interest  paid  to  Mr.  Constable,  Whether  this  is  not 


ABSOLUTE  DISPOSITION  WITH  BACK-BOND.  733 

covered  by  the  original  security,  as  Mr.  Maxwell  may,  if  neces-       Kmth 
sary,  get  an  assignment  of  it  1     What  if  the  deed  1 788  had     Maxwru.. 
never  been  granted;  would  Mr.  Maxwell,  upon  the  original      TtusT 
shape  of  the  transaction,  have  pleaded  retention,  as  in  the  case 
of  Niblie  ?     If  he  could  not,  it  follows  that  the  security  was 
given  by  this  new  deed,  which  was  in  its  nature  a  brevi  manu 
disposition  and  infeftment,  converting  a  nominal  fee  into  a  real 
fee,  as  in  the  case  of  an  executed  procuratory  followed  by  an 
obligation  not  to  execute  it." — See  WigMs  Booky  p.  226. 

The  defenders  having  now  reclaimed,  the  Court  "  Adhered." 

Lord  Justice-Clerk  McQueen  observed, — "I  am  now  for ^^pu^'ows- 

-  -  ,  *>ell  8  Cases. 

adhering.  At  the  same  time  I  am  not  for  encroaching  in  the 
smallest  degree  on  the  principle  of  the  decision  in  the  case  of 
Niblie.  It  would  be  a  loss  to  the  country  if  we  were.  Neither 
am  I  moved  by  the  distinction  that  Maxwell  did  not  stand  in- 
feft  for  the  purpose  of  securing  himself.  The  full  feudal  right 
was  in  him,  and  it  was  in  the  power  of  the  reverser  to  have 
qualified  the  back-bond  ;  it  is  like  an  eik  to  a  reversion.  But 
what  I  go  on  is  this,  a  reduction  was  brought  of  the  security 
for  the  £6000  bond,  and  in  that  action  it  was  established  that 
the  nominal  disponee  had  not  a  right  of  property  in  him,  and 
that  he  was  only  infeft  as  trustee  for  Mr.  Maxwell  Constable,  to 
the  extent  of  securing  the  debt  of  £6000.  Therefore,  I  appre- 
hend, that  it  cannot  afterwards  be  considered  as  an  absolute 
right  of  property,  because  the  contrary  stands  proved  in  the 
records  of  Court.  I  therefore  consider  the  defender  as  stand- 
ing infeft  from  the  first,  not  absolutely,  but  in  security  of  the 
£6000  Sterling,  in  which  case  the  security  could  not  be  ex- 
tended so  as  to  cover  the  new  transaction.'' 

Lord  Eskgrove. — "  I  am  for  adhering.'' 

Lord  President  Campbell. — "My  opinion  rests  on  the 
grounds  which  have  been  stated,  that  the  nature  of  the  right 
was  explained  to  all  concerned  by  the  proceedings  in  this 
Court ;  and  it  is  by  no  means  the  same  with  the  case  of  Niblie, 
where  the  right  of  the  trustee  was  absolute,  and  he  was  called 
to  denude ;  there  the  trustee  very  properly  said,  that  on  the 
faith  of  the  absolute  right  he  had  contracted  debt,  and  was  en- 
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titled  to  be  relieved  of  that  debt.  The  principle  was  rightly 
applied  in  the  case  of  Niblie,  and  where  it  is  so,  the  principle  is 
a  good  one,  though  it  is  very  apt  to  be  misapplied,  and  here  I 
think  it  would  be  so." 


1.  In  the  case  of  Drumhond 
V.  Campbell,  March  2,  1791, 
Sir  James  Cockburn  conveyed 
the  heritable  office  of  Usher, 
and  the  lands  of  Burgham,  to 
Mr.  Stewart,  who  agreed  to  ad- 
vance him  the  sum  of  £4400. 
The  disposition  was  qualified  by  a 
back-bond,  by  which  Mr.  Stewart 
obliged  himself  to  reconvey  the 
subjects  on  payment  of  the  money 
advanced  by  him.  At  the  date  of 
the  infeftment  taken  bv  Mr.  Stew- 
art,  he  had  advanced  £3000,  the 
remaining  £1400  was  advanced 
after  the  infeftment,  but  prior  to 
the  recording  of  it.  The  creditors 
of  Sir  James  Cockburn  afterwards 
objected,  that  as  the  sum  of  £1400 
was  not  advanced  till  after  the 
date  of  the  infeftment,  it  fell  under 
the  Act  1696.  The  Lord  Ordi- 
nary Found  "  That  the  disposition 
granted  by  Sir  James  Cockburn 
to  Mr.  Stewart,  and  the  infeft- 
ment following  tliereon,  though 
ex  facie  absolute  and  irredeemable, 
are  instructed  by  the  relative  mis- 
sive and  back-bond,  to  have  been 
truly  granted  for  security  of  money 
advanced  by  Mr.  Stewart  to  Sir 
James,  partly  prior  and  partly 
posterior  to  the  date  of  the  infeft- 
ment :  Found  that  in  a  question 
with  Sir  James  Cockburn's  other 


creditors,  the  said  disposition,  in 
so  far  as  granted  in  security  of  a 
debt  contracted  after  the  date  ol 
the  infeftment,  is  by  the  Act  1696 
ineffectual  and  of  no  force ;  there- 
fore sustained  the  objection  to  the 
interest  produced,  and  preference 
claimed  for  Messrs.  Dmmmond, 
as  standing  in  the  right  of  Mr. 
Stewart,  in  so  far  as  respects  the 
sum  of  £1400,  being  the  money 
advanced  after  the  date  of  the  in- 
feftment.'* The  assignees  of  Mr. 
Stewart  having  reclaimed,  the 
Court  **  Altered  and  repelled  the 
objection  to  the  interest  produced 
for  Messrs.  Drummond.**  Lord 
Justice-Clerk  McQueen  ob- 
served,— "  It  is  very  common  for 
a  person  whose  affairs  are  in  dis- 
order to  grant  an  absolute  dispo- 
sition to  a  friend  for  the  purpose 
of  extricating  them.  It  is  part  of 
such  a  transaction  for  the  disponee 
to  give  a  back-bond,  obliging 
himself  to  denude  on  reimburse- 
ment of  such  sums  as  may  be  ad- 
vanced ;  that  on  such  a  disposition 
it  was  common  for  the  grantee  to 
borrow  money  and  pay  off  the 
debts,  and  that  to  this  mode  of 
transaction  no  objection  lies.  It 
does  not  fall  under  the  meaning 
of  the  Act  1696 ;  and  the  disponee 
may  with  safety  advance  money  to 
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the  value  of  the  estate.  There  is 
another  ground  on  which  this  se- 
curity may  be  supported.  In  the 
case  of  Sir  George  Abercrombie 
the  Court  sustained  a  conveyance 
in  security,  which  had  been  de- 
posited until  the  money  should  be 
advanced,  and  found  that  all  the 
payments  before  delivery,  though 
after  the  date  of  the  sasine,  were 
good,  on  this  substantial  ground, 
that  the  lender  is  not  in  safety  to 
advance  money  until  the  infeft- 
ment  be  taken,  and  the  bond  with 
the  recorded  infeftment  produced 
to  him.  Now  the  money  was 
given  in  this  case  on  the  day  that 
the  infeftment  was  put  on  record." 
Lord  President  Campbell, — 
"  I  am  clearly  for  repeUing  the 
objection  on  both  grounds." 

2.  On  the  Session  Papers  Lord 
President  Campbell  has  writ- 
ten,— "  Question  upon  the  Act 
IGUG.  The  letter  granted  at  the 
same  time  with  the  disposition  is 
material  to  be  attended  to.  Mr. 
Stewart  was  to  have  a  right  ex 
facie  absolute,  upon  which  he  was 
to  raise  money,  or  in  other  words, 
he  was  to  hold  the  subjects  in 
trust  for  Sir  James  Cockburn. 
Accordingly,  he  was  infeft  appa- 
rently as  absolute  proprietor,  and 
it  was  not  till  the  £1400  as  well 
as  the  £3000  had  been  advanced, 
that  at  the  distance  of  a  week 
thereafter  he  granted  a  formal 
back-bond,  declaring  that  he  held 
the  subject  in  security  of  these 
sums.  This  is  not  a  case  which 
falls  under  the  Act  1696,  for 
tinistee  was  not  obliged  to  denude 
till  he  was  reimbursed,  and  the 
qualities    and   conditions   of    the 


trust  must  be  effectual  in  his 
favour  as  well  as  against  him. 
The  case  of  Niblie  seems  to  have 
been  decided  upon  that  idea,  but 
there  is  still  less  doubt  in  the  pre- 
sent case." — MS.  Notes^  Sir  Ilay 
CampheWs  Session  Papers. 

3.  In  the  case  of  Maitland  v. 
Cockerell,  November  23, 1827, 
Patrick  Maitland  granted  an  ab- 
solute disposition  of  certain  lands 
to  Cockerell,  Traill,  &  Company 
of  London,  they  having  agreed  to 
advance  the  sum  of  £18,000, 
which  was  the  price  of  the  lands. 
They  at  the  same  time  executed  a 
back-bond,  by  which  they  bound 
themselves  to  reconvey  the  pro- 
perty, but  only  upon  this  express 
condition,  that  the  whole  sums 
already  advanced  and  thereafter 
to  be  advanced  by  them  in  pay- 
ment of  the  jirice,  or  otherwise  on 
account,  or  in  consequence  of  the 
purchase,  and  all  relative  expenses, 
should  be  previously  repaid,  and 
that  they  should  also  be  relieved 
of  all  securities,  obligations,  and 
engagements  inconsequence  of  the 
purchase.  Infeftment  followed 
upon  the  disposition,  and  the  sum 
of  £18,000,  which  had  been  paid, 
was  placed  in  the  bank  of  the 
Company  to  the  debit  of  the  gen- 
eral account  with  Mr.  Maitland. 
Various  sums  were  subsequently 
advanced  by  the  Company  on  his 
behalf,  and  he  made  several  in- 
definite payments,  all  of  which 
were  entered  in  the  general  ac- 
count. In  1824  the  lands  were 
sold  by  the  Company  for  £22,000, 
in  virtue  of  the  powers  contained 
in  the  absolute  disposition  in  their 
favour.     At  this  time  the  sum  due 
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by  Mr.  Maitland  to  the  Company 
was  £21,550.     The  pursuer,  who 
was  a  creditor  of  Mr.  Maitland, 
arrested  the  price  of  the  lands  in 
the  hands  of  the  purchaser's  agent 
to  whom  it  had  been  paid,  and  in 
an  action  at  his  instance  he  claim- 
ed to  have  the  price  paid  to  him, 
on  the  ground  that  the  Company 
had  received  full  payment  of  their 
advances  in  relation  to  the  estate. 
The    defenders   pleaded — That 
as  they  had  acquired  a  real  right 
in  the  estate  under  the  absolute 
disposition,  and  as  Mr.  Maitland 
had     merely    a    personal    claim 
against  them  for  reconveyance  of 
the  estate  on  payment  of  the  price, 
they  were  entitled  to  resist   that 
claim,  not  only  till  the  whole  con- 
ditions of  the  back-bond  granted 
by  them  were  performed,  but  till 
the  whole  debts  otherwise  due  to 
them  were  paid,  and  that  as  Mr. 
Maitland  could  not  himself  have 
insisted  for  a  reconveyance  of  the 
estate  or  payment  of  the  price  till 
he  had  satisfied  all  their  claim,  the 
pursuer  could  not  be  in  a  better 
situation.     The  pursuer  pleaded 
— That  as  the  back-bond  expressly 
declared  that  the  defenders  should 
have  right  only  to  hold  the  estate 
in  security  of  the  advances  they 
had  made  or  might  make  in  rela- 
tion to  it,  they  were  not  entitled 
to  insist  in  retaining  the  estate  or 
the  price  in  payment  of  advances 
not  made  in  reference  to  it. 

4.  The  Court  found  the  de- 
fenders liable  to  the  pursuer  in 
the  admitted  balance  of  £450; 
but  quoad  ultra  sustained  the  de- 
fences. At  the  advising  Lord 
Balgray  observed, — "  The   de- 


fences are  well  founded.  There 
was  both  a  legal  and  conventional 
right  of  retention.  By  the  dispo- 
sition an  absolute  right  to  the 
estate  was  vested  in  the  defenders. 
They  were  no  doubt  under  a  per- 
sonal obligation  to  re-convey  on 
the  price  being  repaid ;  but  this 
was  never  done  by  Mr.  Maitland, 
and  the  defenders  were  entitled  to 
retain  the  estate  till  every  fraction 
advanced  by  them,  either  in  rela- 
tion to  the  estate  or  otherwise, 
was  paid."  Lord  Craigie  ob- 
served,— "  I  am  of  the  same  opi- 
nion. There  is  a  recognised  dis- 
tinction between  the  case  where  a 
party  holds  an  undoubted  right  to 
an  estate,  and  a  mere  lien  or  bar- 
den  over  it.  In  the  former  case 
the  party  is  entitled  to  retain  till 
relieved  of  all  of  his  advances,  and 
that  is  the  one  before  us."  Lord 
President  Hope  and  Lord 
Gillies  concurred. 

5.  In  the  case  of  Robertson 
V.  Duff,  January  14,  1840,  a 
party  obtained  a  disposition  of 
lauds  ex  facie  absolute,  but  truly 
in  trust  for  securing  debts  due  by 
the  granter  of  the  disposition  to  a 
bank,  the  disponee  being  also  an 
obligant  to  the  bank  on  account 
of  these  debts.  He  was  found 
entitled  to  retain  the  subjects 
until  he  should  be  indemnified  for 
debts  contracted  subsequently  to 
his  being  vested  under  tlie  dispo- 
sition; but  as  it  appeared  from 
the  evidence  that  other  debts  due 
by  the  granter  to  the  disponee  at 
the  date  of  the  disposition  were 
not  intended  by  the  parties  to  be 
secured  by  it,  he  was  found  not 
entitled  to  retain  the  subjects  on 
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account  of  these  prior  existing 
debts.  At  the  advising  Lord 
Mackenzie  observed, — "  I  think 
this  is  a  special  case.  I  admit 
the  general  principle,  that  where 
a  party  holds  the  property  of 
another  by  a  disposition  ex  facie 
absolute,  but  really  in  trust,  with 
an  obligation  to  reconvey,  he  may 
have  retention  for  debt  due  to  him 
by  that  party,  though  not  ex- 
pressly provided  in  the  trust. 
And  I  am  not  prepared  to  say 
that  this  principle  can  be  abso- 
lutely limited  to  debt  contracted 
subsequently  to  the  ex  facte  abso- 
lute disposition.  I  think,  in  some 
cases,  there  would  be  little  equity 
in  the  distinction,  because  the  con- 
tinuance of  debt  may  have  been 
on  the  faith  of  retention,  as  well 
as  the  contraction  of  it.  And  I 
do  not  think  that,  in  the  cases  re- 
ported upon  this  principle,  that 
distinction  is  much  adverted  to, 
nor  the  decisions  founded  express- 
ly on  the  principle  of  tacit  con- 
tract, by  contraction  of  debt  after 
constitution  of  the  trust  obligation 
to  reconvey.  But  thus  far  can  I 
go,  that  when  a  party  receives  an 
ex  facie  absolute  conveyance,  with 
a  declaration  of  trust  and  obliga- 
tion to  reconvey,  the  circumstance 
that  any  particular  debt  was  al- 
ready due  by  the  truster  to  the 
trustee,  and  yet  was  not  mention- 
ed at  all  in  the  writings  consti- 
tuting the  trust  as  a  debt  for 
payment,  or  security  of  which  the 
trust  was  granted, — this  circum- 
stance, I  say,  leaves  it  more  open 
to  inquiry,  whether  the  true  un- 
derstanding of  parties  was,  that 
the    trust   was   to   form    in   any 


way  a  security  for  this  debt,  or 
the  contrary?  And  that  obser- 
vation applies  with  force  to  this 
case,  where  the  debt  stated  by 
General  Duff  to  have  been  due  to 
him  by  the  Earl  of  Fife  at  the 
time  of  the  constitution  of  the 
trust,  was  too  considerable  to  have 
been  overlooked.  I  think  it  im- 
possible not  to  believe  that  the 
parties  here  must  have  under- 
stood, either  that  this  debt  was  to 
be  secured  by  the  trust,  or  that 
it  was  not.  Attending  to  this  re- 
mark, then,  it  appears  to  me  that 
there  is  good  evidence  under  the 
admission,  or  by  the  writ  of  Gene- 
ral Duff,  to  show  that  the  under- 
standing of  parties  in  this  case 
was,  not  that  the  trust  should  be 
held  by  General  Duff  for  payment 
of  the  debt  due  to  him  by  the 
Earl,  but  was  the  reverse.'*' 

6.  Lord  Fullerton  observ- 
ed,— "  My  opinion  is  very  much 
the  same  with  that  which  has  just 
been  expressed  by  Lord  Macken- 
zie. On  hearing  the  case  argued 
in  the  Outer-House,  my  impres- 
sion was,  that  the  justice  of  the 
case  lay  with  Lord  Fife  and  his 
trustee  Robertson ;  and  my  only 
difficulty  arose  from  the  decisions 
quoted  on  the  part  of  Sir  Alex- 
ander Duff,  and  particularly  from 
the  dicta  ascribed  to  the  Judges 
in  the  reports  of  these  decisions. 
After  the  additional  argument, 
and  a  careful  consideration  of 
these  cases,  however,  I  have  come 
to  the  conclusion  that  the  present 
case  is  a  veiy  special  one,  and  is 
not  ruled  by  any  of  those  cases ; 
for  I  should  be  extremely  unwill- 
ing to  shake  any  rule  in  the  law 
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of  trust  which  had  been  fixed  by 
decisions.  It  is  necessary,  how- 
ever, to  distinguish  carefully  be- 
tween the  points  which  have  actu- 
ally been  adjudged,  and  those 
matters  which,  as  appears  from 
some  of  the  reports,  have  merely 
been,  obiter^  made  the  subject  of 
judicial  remark,  and  were  not  ne- 
cessary for  the  decision  of  the  cases 
before  the  Court.  When  this  line 
is  drawn,  I  think  it  will  be  found 
that  the  opinion  which  I  enter- 
tain does  not  clash  in  any  degree 
with  decided  cases. 

7.  "  The  points  which  appear 
to  me  to  have  been  fixed  by  the 
decisions  referred  to,  are  the  fol- 
lowing:— Firaty  It  is  settled  that 
there  is  an  important  distinction 
between  a  disposition  which,  in 
gremioy  contains  a  trust,  and  sets 
forth  certain  specific  trust-pur- 
poses, and  a  disposition  which  is 
ea  facie  absolute,  but  is  qualified 
by  a  separate  back-bond  by  the 
disponee,  containing  a  general  de- 
claration of  trust.  The  first  does 
not  divest  the  granter,  but  merely 
burdens  his  right ;  the  latter  does 
divest  him,  leaving  him  merely 
the  creditor  on  the  trustee's  obli- 
gation to  reconvey.  Secondy  It  is 
found  that  in  the  latter  case,  the 
disjwnee  who  possesses  under  a 
title  ex  facie  absolute,  may,  when 
required  to  implement  his  obliga- 
tion to  denude  in  favour  of  the 
truster,  retain  the  subject  until 
the  obligations  incumbent  on  the 
proprietor  towards  him  shall  be 
fiilfilled.  That  was  the  principle 
of  the  case  of  Brough  t\  Jolly, 
and  of  the  class  of  cases  similar  to 
it.     In   point  of  form  Jolly  was 


not  the  holder  under  a  trust-con- 
veyance. But  he  held  property 
under  a  title  ex  facie  absolute, 
which  confessedly  he  bought  foi 
Brough  and  not  for  himself,  and 
as  to  which,  therefore,  he  was 
in  substance  a  mere  trustee.  Ac- 
cordingly, he  lay  under  an  oblige 
tion  to  convey  in  favour  of  thi 
truster  when  required.  But  not- 
withstanding that  obUgation,  h< 
was  held  entitled  to  retain  tb 
subjects  on  account  of  debts  01 
obligations  due  by  Brough  to  hia 
before  the  properly  came  into  hi 
hands.  On  the  same  principle 
then,  where  a  party  holds  1 
heritable  subject  under  a  title  e. 
facie  absolute,  while  the  back 
bond  is  perfectly  general  in  it 
tenor,  the  security  created  by  tb 
trust  not  being  limited  either  ex 
pressly  or  by  implication,  sacl 
party  may  refuse  to  denude  onti 
he  be  relieved  of  advances  or  ob 
ligations  for  the  truster,  incurred 
prior  as  well  as  posterior  to  bi 
acquisition  of  the  property.  Oi 
the  general  principle  of  law,  tin 
trustee  may  refuse  to  perform  hi 
obligation  to  denude,  until  tb 
party  requiring  performance  shal 
himself  satisfy  any  obligations  in 
cumbent  on  him  towards  the  tra» 
tee. 

8.  "  Third,  It  appears  to  be  de 
cided,  that  although  the  baiti 
bond  of  trust  should  not  be  qoiti 
general,  but  should  specify  pir 
ticular  obligations,  still,  in  sofai 
as  regards  subsequent  ad>-an« 
by  the  trustee,  to  or  for  the  tro* 
ter,  the  tnistee  may  rt>tain  for  be 
relief  of  these.  There  is  an  ub 
vious  reason  for   this.     It  is  tbc 
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presumption  of  the  law,  and  I 
think  the  fair  and  reasonable  pre- 
sumption, that  the  truster,  in  ob- 
taining these  subsequent  accom- 
medations,  contemplated  the  ex- 
tension of  the  trust ;  that  the 
trustee,  holding  the  subjects  under 
a  title  ex  facie  absolute,  made  his 
subsequent  advances  for  the  trus- 
ter  in  reliance  on  the  security 
actually  held  by  him.  As  be- 
tween these  parties,  it  seems  to 
me  to  be  a  presumption  according 
to  truth  and  justice,  that  any  sub- 
sequent advances  by  the  truster 
to  the  trustee  were  made  on  the 
faith  that  the  security  held  by  the 
truster  should  cover  them. 

9.  "  Fourth^  There  is  another 
class  of  cases  which  support  this 
conclusion,  that  if  the  trustee, 
holding  the  trust-subjects  under 
an  ex  fade  absolute  title,  shall.  In 
the  legitimate  exercise  of  his  trust- 
powers,  become  possessed  of  sums, 
the  proceeds  of  the  trust-estate, 
which  not  only  satisfy  the  special 
obligations  for  relief  of  which  the 
trust  was  granted,  but  leave  a 
surplus  in  his  hands,  he,  if  he  be 
creditor  of  the  truster  in  other 
debts  besides  those  for  securing 
which  the  trust-right  was  granted, 
may  be  entitled  to  plead  compen- 
sation on  these  debts  against  his 
truster,  just  as  he  would  have 
been  entitled  to  do  against  any 
other  debtor  of  his  whose  monev 
had  lawfully  come  into  his  hands. 
He  is  the  lawful  holder  of  money 
to  which  his  debtor  has  a  good 
personal  right ;  and,  though  liable 
to  account  for  it,  he  is  entitled  (if 
required  by  his  debtor  to  pay  it 
over  to  him)  to  pay  himself  in  the 


first  instance,  whatever  debts  are 
already  due  to  him  by  the  party 
so  requiring  him.  That  is  a  case 
where  compensation  comes  into 
operation ;  and  it  is  not  excluded 
by  the  mere  circumstance,  that  it 
was  under  the  operation  of  a  trust- 
right  that  the  parties  were  mutu- 
ally brought  into  that  relative 
position  to  each  other.  Such  I 
take  to  be  the  doctrine  of  the  case 
of  Sturgeon.  The  same  principle 
was  applied  in  the  case  of  Murray, 
but  modified  by  the  circumstance, 
that,  as  the  holder  of  the  money 
was  bound  in  cautionary  obliga- 
tions, it  was  through  the  medium 
of  retention  and  not  of  compensa- 
tion that  his  security  operated. 
Indeed,  the  judgment  in  Murray's 
case  rested  on  the  finding,  tliat 
Chalmer,  the  party  to  whom  Mur- 
ray, before  his  death,  had  deliver- 
ed the  money,  *  was  in  Hie  com- 
mon case  of  one  having  his  debtor^ s 
money  in  his  handj  for  which  he 
was  obliged  to  account ;  and  that, 
therefore,  retention  is  competent 
to  him  until  he  be  relieved  of  his 
cautionary  engagements.' 

10.  "  These  propositions  appear 
to  me  to  exhaust  all  that  has  been 
fixed  by  decisions ;  but  they  leave 
untouched  another  question  in- 
volved in  the  present  case,  viz., 
whether  a  trust  ascertained  by 
back-bond,  or  otherwise  habile 
modo  to  have  been  granted  in  se- 
curity of  a  particular  debt  spe- 
cially named,  can  by  the  operation 
of  the  principle  of  retention  bo 
extended  to  other  debts  previously 
due,  and  known  to  be  duo  by  the 
parties.  For  instance,  a  party 
owing  another  various  debts,  pro- 
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poses  an  additional  loan,  to  be 
secured  by  a  trust  ex  facie  ab- 
solute; grants  such  conveyance, 
and  receives  a  back-bond,  which 
declares  it  is  a  security  for  the  new 
advance,  and  binds  the  trustee  to 
reconvey  on  that  advance  being 
repaid ;  could  the  trustee  there 
plead  retention  until  the  other 
previously  existing  debts  were 
paid  ?  Though  the  dicta  ascribed 
to  some  of  the  Judges  in  the  Re- 
ports seem  to  embrace  this  case, 
it  certainly  has  not  been  decided. 
And  even  when  the  question  is 
thus  stated  in  its  most  general 
form,  I  should  have  the  greatest 
difficulty  in  deciding  it  in  the 
affirmative. 

11.  "In  such  a  case,  the  gene- 
ral principle  rather  appears  to  me 
to  be  excluded.  The  trust  in  that 
case  is  a  new  transaction ;  and  the 
nature  and  terms  of  the  transac- 
tion are  to  be  determined  by  the 
intention  of  the  parties  as  ascer- 
tained by  competent  evidence. 
An  absolute  conveyance  with  a 
back-bond,  though  a  trust  and 
security  most  favourable  to  the 
trustee,  is  at  best  but  a  trust  or 
bjcurity ;  and  its  terms,  like  those 
of  any  other  transaction,  are  a  fit 
subject  of  judicial  inquiry.  It 
may  be  made  a  trust,  limited  to 
any  one  debt  the  parties  choose. 
If,  for  instance,  the  back-bond 
bore  that  it  was  granted  only  on 
security  of  one  specific  debt, 
smd  that  the  trustee  was  to  re- 
convey,  whether  the  other  debts 
due  to  him  bv  the  truster  were 
paid  or  not,  I  presume  there  could 
be  no  doubt  that  the  right  of  re- 
tention for  those  other  debts  would 


be  excluded.  And  I  confess 
even  in  the  case  just  suppose 
a  trust-conveyance  proved  1 
granted  on  a  security  for  a  f\ 
advance,  and  a  back-bond  bii 
the  trustee  to  reconvey  when 
advance  was  repaid,  the 
silence  of  the  parties  in  reg: 
other  previously  existing  ( 
would  go  far  to  support  th 
plication  that  t/iey  were  int 
to  be  excluded  from  the  seci 
12.  "  But  it  is  needless  1 
cuss  supposed  cases.  The 
tion  whether  the  transacti 
limited  or  not  must  depen 
the  circumstances  of  each 
cular  case ;  and  if  the  implii 
is  sufficiently  clear  that  sue 
the  intention  of  the  partie 
intention  being  in  itself  Icj 
Court  must  give  effect 
Now,  I  think  in  this  case  t 
tention  is  made  out  by  com] 
evidence.  I  think  it  is  mac 
by  such  evidence,  that  the 
was  intended  not  for  the  b 
of  the  individual  appointed 
tee  at  all,  but  for  the  bene 
another  party,  the  Comm 
Bank.  The  question,  on  mj 
of  the  case,  comes  to  be, 
was  the  contract  or  agreem< 
the  parties  when  the  trans^ 
was  entered  into,  and  whei 
Alexander  acquired  the  rigl 
which  he  now  founds?  Is 
competent  and  conclusive 
dence,  that  when  Lord  Fife 
and  Sir  Alexander  receivec 
conveyance,  it  was  intendc 
secure  one  special  set  of  ol 
tions,  those  to  the  Bank,  anc 
to  secure  those  due  to  Sir  j 
ander  himself?     Looking  t 


'I 


ABSOLUTE  DISPOSITION  WITH  BACK-BOND. 


741 


the  circumstances  of  this  very 
special  case,  I  am  of  opinion  that 
Sobertson,  as  in  right  of  Lord 
Fife,  should  be  preferred  in  this 
competition,  in  so  far  as  regards 
all  obligations  already  incurred 
by  Lord  Fife  to  Sir  Alexander 
X)aff  at  the  date  of  the  disposition 
to  Sir  Alexander.  It  appears  to 
me  to  be  fully  instructed  that  the 
trust  which  was  created  was  a 
trust  for  the  Bank  alone,  Sir  Alex- 
ander being  merely  the  hand  for 
carrying  the  trust  into  operation 
for  behoof  of  the  Bank. 

13.  "  The  question,  however,  is 
materially  different  in  regard  to 
the  bill  signed  by  Sir  Alexander 
for  behoof  of  Lord  Fife  subse- 
quently to  the  date  of  the  disposi- 
tion. Sir  Alexander's  claim  as  to 
this  does  not  seem  to  be  seriously 
resisted ;  but,  at  any  rate,  on  the 
strength  of  the  decisions,  I  must 
think  it  well  founded,  that  Sir 
Alexander  was  the  holder  of  a 
right  ex  fade  absolute.  Though 
truly  limited,  at  the  date  it  was 
granted,  to  the  bank  obhgations, 
as  appears  from  the  evidence  al- 
ready adverted  to,  yet  it  might  be 
made  to  cover  subsequent  obliga- 
tions undertaken  by  Sir  Alex- 
ander for  Lord  Fife.  This  has 
been  held  upon  the  reasonable 
and  fair  presumption,  that  such 
subsequent   obligations  were  un- 


dertaken on  the  faith  of  the  secu- 
rity arising  from  the  ex  facie  ab- 
solute right.  The  presumption 
is,  that  when  Sir  Alexander  sign- 
ed that  bill  for  Lord  Fife,  he 
looked  to  the  security  then  in  his 
hands.  And  the  understanding 
and  agreement  of  parties,  limiting 
the  disposition,  as  at  its  date,  to 
the  bank  obligations  only,  could 
not  exclude  that  presumption. 
When  Sir  Alexander,  holding  a 
disposition  ex  facie  absolute,  did 
sign  the  bill,  it  is  ruled  by  several 
decisions  that  there  was  a  pre- 
sumed understanding  between 
Lord  Fife  and  him,  to  the  effect 
that  he  was  entitled  to  rely  for  his 
security  on  an  implied  extension 
of  the  trust-purposes,  to  the  effect 
of  including  the  relief  of  that  bill 
among  them.  It  is,  no  doubt,  a 
peculiarity  in  the  present  case, 
that  the  trust-right  founded  on  by 
Sir  Alexander  was  not  originally 
created  for  his  behoof,  but  for  be- 
hoof of  a  third  party,  the  Bank ; 
and  I  am  not  aware  of  any  pre- 
cedent involving  this  peculiarity. 
But  still,  as  the  medium  through 
which  the  trust  was  carried  into 
effect  was  a  disposition  ex  facie 
absolute  in  favour  of  Sir  Alex- 
ander, I  apprehend  that  it  is 
enough  to  admit  him  within  the 
benefit  of  the  rule  laid  down  by 
these  decisions." 
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Absolute  Disposition  with 
Back-Bond. 

1.  An  absolute  infeflment,  qualified 
by  a  back-bond  acknowledging 
the  infeflment  to  be  a  security 
merely,  covers  all  advances 
made  by  the  disponee  either 
before  or  after  the  infeflment; 
but  if  the  back-bond  be  recorded 
or  produced  judicially,  the  in- 
feflment will  then  operate  as  a 
security  merely  for  the  sums  ad- 
vanced at  the  date  of  the  record- 
ing or  of  the  judicial  production, 
721. 

Adjudication. 

1.  An  adjudication  of  lands  held  on 

a  personal  title,  followed  by  a 
charge  to  the  superior,  is  ex- 
cluded by  an  adjudication  of 
the  personal  right  made  real  by 
infeftment,  to  the  effect  of  mak- 
ing the  latter  the  first  effectual 
adjudication,  464. 

2.  An  adjudication  of  lands  held  on 

a  personal  title,  followed  by  a 
charter  of  adjudication  and  in- 
feftment, does  not  vest  the  lands 
in  the  adjudger,  and  is  excluded 
by  an  assignation  of  the  per- 
sonal right  made  real  by  infeft- 
ment, 468. 

3.  A  personal  title  to  lands  may  be 

adjudged   in    implement  of  an 


obligation  to  infeft  in  a  right  of 
annualrent,  473. 

4.  Lands  possessed  under  a  missive 

of  sale,  or  a  disposition  contain- 
ing neither  precept  nor  pro- 
curatory,  may  be  adjudged  in 
implement  from  the  seller  by  a 
creditor  of  the  purchaser,  to 
whom  the  purchaser  has  granted 
a  disposition  in  security  contain- 
ing an  assignation  to  his  per- 
sonal title  to  the  lands,  480. 

5.  When  an  adjudication  of  an  herit- 

able security  is  brought  against 
the  creditor  in  it,  or  against  liis 
heir,  the  adjudger  may  complete 
his  title  to  it  by  recording  in  the 
Register  of  Sasines  the  abbrevi- 
ate of  adjudication,  720. 

Assionation. 

1 .  An  assignation  to  a  personal  right 

to  land  does  not  divest  the 
cedent  until  it  is  followed  bj 
infeftment  in  the  person  of  the 
assignee,  410. 

2.  A  precept  to  infefl  absolutely  may 

be  assigned  for  the  purpose  of 
taking  infeftment  in  security. 
418. 

3.  A  personal  title  to  lands  may  be 

effectually  assigned  for  the  pur- 
pose of  obtaining  infeftment 
under  the  fetters  of  a  strict  en- 
tail, 425. 

4.  Trustees  under  a  trust-settlement 
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of  heritage,  containiDg  powers 
of  sale,  may  assign  to  a  pur- 
chaser the  precept  contained  in 
the  trust-settlement,  460. 

Charter. 

1 .  Charters,  or  other  deeds  in  place 

of  charters,  do  not  become  real 
rights  till  they  be  completed  by 
infeftment,  11. 

2.  A  charter  constitutes  the  relation 

of  superior  and  vassal.  The 
object  of  a  disposition  is  to 
enable  the  disponer  to  have  that 
relation  constituted,  but  is  not 
itself  intended  to  constitute  such 
relation,  13. 

COEPOSITION. 

1 .  A  superior  granting  a  charter  of 

resignation  to  the  heir  of  his 
vassal  in  virtue  of  a  procuratory 
granted  by  the  vassal,  is  entitled 
to  insist  on  the  heir  taking  in- 
feftment on  the  charter,  or  on 
his  paying  composition  as  a  sin- 
gular successor^  166. 

2.  Where  the  lands  are  not  sub-feued 

by  the  vassal,  the  composition 
due  to  the  superior  is  the  rent 
of  the  lands  and  houses,  as  they 
are  or  may  be  set  at  the  time, 
subject  to  deduction  of  the  feu- 
duty,  public  burdens,  burdens 
imposed  with  the  superior's  con- 
sent, and  all  reasonable  annual 
repairs  on  the  houses  and  other 
perishable  subjects,  183. 

3.  In  calculating  the  year's  rent  to 

be  paid  to  the  superior  for  the 
entry  of  a  singular  successor, 
the  vassal  is  entitled  to  deduct 
a  fifth  of  the  rent  as  teind,  al- 
though the  teinds  may  have 
been  valued,  189. 

4.  Wliere  it    is    intended    that   the 

composition  should  be  taxed,  the 


terms  employed  require  to  be 
very  express,  otherwise  the  feu- 
dal contract  will  be  construed 
against  the  vassal,  191. 

5.  Where  a  vassal  sub-feus  his  lands 

for  their  full  adequate  value  at 
the  time,  a  year's  subfeu-duty 
and  not  a  year's  rent  is  due  to 
the  superior  in  name  of  com- 
position, 193. 

6.  Where  a  vassal  has  sub-feued  his 

lands  for  their  full  adequate 
value  at  the  time,  it  is  still  an 
open  question  whether  a  superior 
may  claim  the  casualties  falling 
due  during  the  year  of  the  entry, 
209. 

C0NFIR3LA.TI0N. 

1 .  Infeftment  upon  an  indefinite  pre- 

cept is  base  until  confirmed,  but 
when  confirmed  becomes  pub- 
lic, 1. 

2.  Confirmation  operates  retro  to  the 

date  of  the  infeftment  confirmed, 
notwithstanding  the  death  of 
both  disponer  and  disponee,  127. 

3.  This  rule  applies  also  to  the  case 

of  an  infeftment  proceeding  on 
a  precept  of  clare  constat,  129, 
134. 

4.  At  common  law  it  is  a  question 

whether  in  order  to  constitute 
a  public  holding  the  sasine 
requires  to  be  con  filmed,  or 
whether  a  confirmation  of  the 
disposition  upon  which  the 
sasine  proceeded  is  sufficient, 
132. 

5.  By  the  Act  10  and  11  Victoria;, 

cap.  48,  superiors  may  be  com- 
pelled to  grant  charters  of  con- 
firmation, 133. 

6.  An  infeftment  a  me  unconfirmed 

is  carried  by  a  general  service, 
and  may  be  renounced,  and  the 
renunciation  will  operate  as  a 
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mid  impediment  to  a  subse- 
quent confirmation,  135. 

7.  The  feudal  charter  of  confirma- 
tion is  founded  on  a  deed  of  the 
same  name,  which  was  in  use 
anterior   to  the   feudal  system, 

137. 

8.  Examples  of  the  old  deed  of 
confirmation,  138. 

9.  A  disponee  whose  infeflment  has 
been  confirmed  is  not  barred 
from  resigning  on  the  procura- 
tory  in  his  disposition,  and  tak- 
ing infeflment  on  the  charter, 
expede  upon  the  procuratory, 
157. 

10.  A  change  of  investiture  may  be 
effected  by  means  of  a  disposition 
confirmed  by  the  superior,  272. 

Disposition  in  SBCuRixr. 

1.  An  infeflment  in  security  will 

cover  only  the  sum  actually  ad- 
vanced at  the  date  of  the  infeft- 
ment,  unless  at  the  same  date 
an  absolute  obligation  for  the 
balance  of  the  whole  sum  secured 
has  been  granted  to  the  debtor, 
632. 

2.  Where    the    deeds   constituting 

the  security  are  not  delivered  to 
the  creditor  until  the  sum  for 
which  the  security  was  granted 
has  been  advanced,  the  circum- 
stance of  the  sum  having  been 
advanced  afler  the  date  of  the 
infeflment  will  not  invalidate  the 
security,  638. 

3.  An  infeftment  in  security  cannot 

be  granted  for  an  indefinite  or 
a  contingent  sum,  645. 

4.  An  infeftment  of  relief  granted 
to  a  cautioner  in  a  cash  account 
is  ineffectual  at  common  law,  in 
respect  of  the  obligation  being 
future,  contingent,  and  indefi- 
nite, 661. 


5.  An  infeflment  in  security  of  a 
debt  constituted  by  bills  is  not 
invalidated  by  renewals  of  the 
bilU,  671. 

6.  Where   a  bond  and  disposition 

in  security  contains  a  power  of 
sale,  the  power  may  be  exennsed 
without  a  declarator,  and  not- 
withstanding that  a  sequestration 
has  been  awarded,  subject  to  the 
equitable  control  of  the  Coort 
on  cause  shown,  685. 

7.  Where  a  power  of  sale  contained 

in  a  bond  and  disposition  in  seen- 
rity  is  exercised,  and  the  price 
is  insufficient  to  satisfy  the  debt 
of  a  postponed  heritable  credi- 
tor, the  sale,  notwithstanding  the 
postponed  heritable  security,  is 
a  good  and  effectual  sale  to  the 
purchaser,  and  the  postponed 
creditor  is  not  entitled,  in  com- 
petition with  the  purchaser,  to 
enforce  lib  securitj  against  the 
subject  sold,  to  any  larger  effect 
than  to  obtain  payment  of  the 
balance  of  the  price,  afler  satis- 
fying the  debts  of  the  first  and 
preferable  creditors,  697. 

8.  Where  a  sale  by  a  creditor  in  a 

bond  is  carried  through  in  the 
terms  of  the  Act  10  &  11  Vici,, 
cap.  50,  and  he  has  consigned 
the  surplus  of  the  price,  the  dis- 
position by  him  to  the  purcha.^r 
has  the  effect  of  completely  dis- 
encumbering the  lands  sold  of 
the  security  held  by  the  creditor, 
and  of  all  securities  posterior  to 
the  security  held  by  the  creditor, 
705. 

9.  An  infeflment  in  securitv  mar 
be  extinguished  by  renunciation, 
payment,  or  consignation,  706. 

10.  An  infeflment  is  not  now  neces- 
sary for  the  constitution  of  herit- 
able securities.     By  the  Act  V^ 
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&  1 1  Vict,  cap.  50^  a  bond  and 
disposition  in  security,  recorded 
in  the  appropriate  Register  of 
Sasines,  is  declared  to  be  as  ef- 
fectual as  if  it  had  contained  all 
the  feudal  clauses,  and  as  if  in- 
feftment  had  been  taken  in  favour 
of  the  original  creditor,  and  an 
instrument  of  sasine  had  been 
duly  recorded,  719. 

1 1 .  A  bond  and  disposition  in  secu- 
rity, granted  in  terms  of  this  Act, 
may  be  recorded  at  any  time 
during  the  lifetime  of  the  grantee, 
and  if  it  has  not  been  recorded 
in  his  lifetime  it  operates  as  a 
sufficient  warrant  of  sasine  in 
favour  of  the  party  having  right 
to  the  bond  by  service,  adjudica- 
tion, or  otherwise,  719. 

12.  Heritable  securities  do  not  now  re- 

quire to  be  transmitted  by  means 
of  infeftment.  In  virtue  of  the 
Act  8  &  9  Vict.,  cap.  31.  and 
the  Act  10  &  11  Vict.,  cap.  50, 
an  heritable  security  may  be 
transferred  by  an  assignation, 
which,  when  recorded  in  the  ap- 
propriate Register  of  Sasines, 
constitutes  an  effectual  transmis- 
sion of  the  security,  719. 

13.  On  the  death  of  a  creditor  fully 
vested  in  the  right  of  an  heritable 
security,  his  heir  may  complete 
his  title  to  it  by  a  writ  of  acknow- 
ledgment by  the  person  duly  in- 
feft,  of  whom  the  security  is  held, 
and  on  this  writ  being  recorded 
in  the  Register  of  Sasines,  the 
heir  is  held  to  be  entered  with 
the  superior  in  the  same  manner 
as  the  creditor  himself,  720. 

14.  Where  an  adjudication  of  an  he- 
ritable security  is  brought  against 
the  creditor  in  it,  or  against 
his  heir,  the  adjudger  may  com- 
plete his  titles  to  it  by  recording 


in  the  Register  of  Sasines  the  ab- 
breviate of  the  adjudication,  720. 

15.  An  heir  duly  served  and  re- 
toured,  or  the  general  disponee 
of  any  creditor  who  is  duly  vested 
in  an  heritable  security,  may 
complete  his  title  to  it  without 
the  intervention  of  the  superior, 
by  expeding  and  recording  an 
instrument  under  the  hands  of 
a  notary-public,  in  the  form  set 
forth  in  the  Schedule  annexed  to 
the  Act,  720. 

16.  All  assignations  and  conveyances 

of  heritable  securities,  writs  of 
acknowledgment  in  favour  of 
heirs,  or  instruments  taken  in 
favour  of  heirs  or  disponees,  may 
be  recorded  at  any  time,  and  in 
competition  are  preferable  ac- 
cording to  the  date  of  registra- 
tion, and  in  all  questions  under 
the  Bankrupt  Acts  the  dates  of 
registration  are  held  to  be  the 
dates  of  the  instruments,  720. 

Double  Manner  op  Holding. 

1.  Where  a  purchaser  does  not  stipu- 
late for  a  disposition  with  a  double 
manner  of  holding,  the  seller  is 
bound  only  to  grant  such  a  deed 
as  will  enable  the  purchaser  to 
take  his  place  and  hold  of  his 
superior,  17. 

Double  Titles  to  Land. 

1.  Where  a  party  has  right  to  lands, 
as  heir  under  the  last  investi- 
ture, and  has  also  right  under  a 
personal  title,  and  both  titles  are 
unlimited,  the  personal  title  is 
not  extinguished  by  the  party 
neglecting  it,  and  completing  a 
title  under  the  investiture,  and 
the  succession  to  the  lands  con- 
tinues to  be  regulated  by  the 
personal  title,  577. 
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2.  Where  a  party  has  right  to  lands 
under  the  last  investiture,  and 
has  also  right  under  a  personal 
title,  the  personal  title  is  extin- 
guished by  the  party  neglecting 
it  and  completing  a  title  under 
the  investiture,  and  thereafter 
executing  a  new  conveyance  of 
the  lands,  596. 

8.  Where  a  party  has  right  to  lands 
as  heir  under  the  last  investi- 
ture, and  has  also  right  under  a 
personal  title,  the  personal  title 
is  extinguished  by  the  party  ne- 
glecting it,  and  completing  a  title 
under  the  investiture,  and  there- 
after obtaining  a  new  investiture 
of  the  lands,  619. 

Feudal  Investttube. 

See  Infeftment,  Recording  of  Sa- 
siNE,  Confirmation,  Registra- 
tion IN  FAVOREM,  COMPOSITION, 

Resignation  ad  remanentiam, 
and  Irritancy  of  Feus. 

General  Service. 

1.  An  infeftment  a  me  unconfirmed 

is  carried  by  a  general  service, 
135. 

2.  The  heir  of  a  party  who  is  vested 

with  a  personal  right  to  lands 
cannot  complete  the  personal 
title  without  a  general  service, 
511. 

3.  A  general  service  in  one  charac- 

ter will  not  carry  rights  con- 
ceived in  favour  of  heirs  of  an- 
other character,  although  botli 
characters  may  be  possessed  by 
the  party  served,  522. 

4.  A  general  special  service,  or  gene- 

ral service  for  the  purpose  of 
taking  up  a  special  right,  which 
specifies  the  deed  under  wliich 
the  right  is  claimed,  is  not  inva- 
lidated by  an  inaccuracy  in  the 


character  in  which  the  part] 
claims  to  be  served,  549. 

5.  A  general  disposition  is  equivalen 

to  a  general  service,  554. 

6.  A  general  service  by  an  heir  o 

provision  is  valid,  although  i 
does  not  specify  the  particula 
deed  of  provision,  555. 

7.  Where  one  character  of  heir  ne 

cessarily  includes  another  char 
acter,  rights  conceived  in  favoo 
of  the  latter  character  will  b 
carried  by  a  service  in  the  for 
mer,  564. 

8.  When  a  party  infeft  conveys  i 

another,  whom  failing,  to  thi 
heirs-male  of  his  body;  whoa 
failing,  to  return  to  the  grantei 
himself;  and  the  convevance  re 
mains  personal,  and  the  dispone* 
predeceases  the  granter  withon 
male  issue,  must  the  granter  bt 
served  heir  of  provision  to  tbi 
disponee,  in  order  to  enable  bin 
to  execute  a  new  settlement  oi 
the  lands?  568. 

9.  An  heir  duly  served  and  retourt-<i 

or  the  general  disponee  of  anv 
creditor  who  is  duly  vcs^iod  in 
an  heritable  security,  may  com- 
plete his  title  to  it  without  thv 
intervention  of  the  superior,  by 
expeding  and  recording  an  in- 
feftment under  the  hands  of :: 
notary  public. 

General  Special  Service. 
1 .  A  general  special  service,  or  gt  ne- 
ral  service  for  the  purpose  oi* 
taking  up  a  special  right,  wlii^li 
specifies  the  deed  under  which 
the  right  is  claimed,  is  not  inn- 
lidated  by  an  inaccuracy  in  tl.<? 
character  in  which  the  party 
claims  to  be  served,  549. 

Indefintte  Precept. 
1.  The  indefinite  precept  was  a  *i^' 
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vice  by  conveyancers  intended 
to  obviate  the  necessity  of  two 
separate  charters  being  granted 
by  a  seller — the  one  conveying 
the  lands  to  be  held  of  himself ; 
the  other  conveying  them  to  be 
held  of  his  superior,  13. 

^.  Infeftment  taken  upon  an  indefi- 
nite precept  containing  an  obli- 
gation to  infeft  by  a  double 
manner  of  holding  is  base  until 
confirmed ;  but  when  confirmed, 
becomes  public,  15. 
Infeftment  on  an  indefinite  pre- 
cept, when  confirmed,  cannot  be 
imputed  by  the  vassal  to  a  base 
infeftment,  15. 

1.  The  import  of  an  indefinite  pre- 
cept depends  upon  the  obligation 
to  infeft>  If  the  deed  contain 
no  obligation  to  infeft  by  a 
double  manner  of  holding,  a 
base  fee  will  be  presumed.  If 
it  specify  one  manner  of  holding 
only,  the  indefinite  precept  will 
be  construed  as  directing  infeft- 
ment to  be  given  so  as  to  con- 
stitute that  holding,  and  no 
other,  16. 

Infeftment. 

1.  Infeftment  taken  upon  an  indefi- 

nite precept  in  a  deed  contain- 
ing an  obligation  to  infeft  by  a 
double  manner  of  holding  is  base 
until  confirmed,  but  when  con- 
firmed becomes  public,  1. 

2.  Infeftment  or  Infettdatio  signifies 

the  act  constitutive  of  a  fee,  10. 
o.  Charters,  or  other  writs  in  place 

of  charters,  never  become  real 

rights  till  they  be  completed  by 

infoftmont,  11. 
4.  Infeftment  cannot  bo  given  to  a 

party  not  specially  named,  1 8. 
i").  Infeftment  in  favour  of  the  heirs 

of  a  party,  without  naming  who 


/. 


8. 


9. 


10. 


11. 


12. 


13. 


the  heirs  are,  is  unavailable  to 
establish  a  real  right  in  their 
persons,  23. 

Infeftment  to  the  partner  of  a 
Company  nominatim,  and  the 
other  partners  of  the  Company, 
is  valid,  as  being  to  the  party 
named  for  himself,  and  as  trus- 
tee for  the  other  partners,  23. 
Infeftment  in  favour  of  a  Com- 
pany, and  not  in  favour  of  the 
partners  of  the  Company,  is  in- 
valid, 24. 

A  successive  fee  in  favour  of  two 
parties  cannot  be  constituted  at 
the  same  time.  The  party  post- 
poned must  serve  heir  in  special 
to  the  party  preferred,  and  again 
take  infeftment  on  the  precept 
following  upon  his  retour,  25. 
When  infeftment  is  given  to  one 
party,  whom  failing,  to  another, 
the  infeftment  of  the  latter  does 
not  invalidate  the  infeftment  in 
favour  of  the  former,  25. 
Where  the  warrant  to  infeft  is 
general  in  regard  to  the  lands 
conveyed,  evidence  must  be  pro- 
duced to  the  notary,  instructing 
that  the  lands  in  which  infeft- 
ment is  given  are  comprehended 
in  the  warrant;  and  the  evi- 
dence so  adduced,  must  be  re- 
ferred to  in  the  instrument,  28. 
A  conditional  institute  may  take 
infeftment  on  the  precept  con- 
tained in  a  deed  of  settlement, 
without  expeding  any  service, 
or  obtaining  a  decree  declaring 
the  failure  of  the  prior  insti- 
tutes, 36. 

An  omission  in  essentialibus  in  an 
instrument  of  sasine  is  fatal  to 
its  validity,  65. 

By  the  Act  8  and  9  Vict.,  cap. 
35,  it  is  not  necessary  to  pro- 
ceed  to    the    lands    in    which 
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sasine  is  to  be  given,  or  to  per- 
form any  act  of  infeftment  there- 
on. Sasine  may  be  effectually 
given,  and  iufeflment  obtained, 
by  producing  to  a  notary  pub- 
lic the  warrant  of  sasine,  and 
recording  an  instrument  of  sa- 
sine in  the  Record  of  Sasines, 
76. 

14.  Where  infeftment  is  to  be  com- 

pleted on  a  precept  issued  from 
the  office  of  Chancery,  the  pre- 
cept is  addressed  to  any  no- 
tary public,  and  an  instrument 
of  sasine  thereon  must  be  re- 
corded in  the  Register  of  Sasines 
before  the  first  term  of  Whit- 
sunday or  Martinmas  posterior 
to  the  date  of  the  precept,  77. 

15.  Infeftment  on  an  indefinite  pre- 

cept is  not  evacuated  by  taking 
infeftment  on  a  charter  of  resig- 
nation proceeding  on  a  procura- 
tory  contained  in  the  same  deed 
which  contained  the  indefinite 
precept^  226. 
IG.  An  infeftment  in  security  will 
cover  only  the  sum  actually  ad- 
vanced at  the  date  of  the  infeft- 
ment, unless,  at  the  same  date, 
an  absolute  obligation  for  the 
balance  of  the  whole  sum  ad- 
vanced has  been  granted  to  the 
debtor,  632. 

17.  An  infeftment  in  secunty  can- 

not be  granted  for  an  indefinite 
or  a  contingent  sum,  645. 

18.  An  infeftment  of  relief  granted 

to  a  cautioner  in  a  cash  account, 
is  ineffectual  at  common  law,  in 
respect  of  the  obligation  being 
future,  contingent,  and  indefi- 
nite, 661. 

19.  An  infeftment  in  security  for  the 

faithful  discharge  of  an  office, 
is  struck  at  by  the  Act  1696, 
652. 


20.  An  infeftment  in  security  of  a 

debt  constituted  by  bills  is  not 
invalidated  by  renewals  of  the 
biU8,671. 

21.  An  infeftment  in  security  may 
be  extinguished  by  renunciation, 
payment,  or  consignation,  706. 

22.  An  infeftment  is  not  now  neces- 

sary for  the  constitution  of  he- 
ritable securities.  By  the  Act 
10  and  1 1  Vict,  cap.  50,  a  bond 
and  disposition  in  security,  re- 
corded in  the  appropriate  Re- 
gister of  Sasines,  is  declared  to 
be  as  effectual  as  if  it  had  con- 
tained all  the  feudal  clauses,  and 
as  if  infeftment  had  been  taken 
in  favour  of  the  original  credi- 
tor, and  an  instrument  of  sasine 
had  been  duly  recorded,  719. 

23.  A  bond  and  disposition  in  se- 

curity granted  in  terms  of  this 
Act,  may  be  recorded  at  any 
time  during  the  lifetime  of  the 
grantee ;  and  if  it  has  not  been 
recorded  in  his  lifetime,  it  ope- 
rates as  a  sufficient  warrant  of 
sasine  in  favour  of  the  party 
having  right  to  the  bond  by  ?or- 
vice,  adjudication,  or  otherwirje, 
719. 

24.  Heritable  securities  do  not  now 
require  to  be  transmitted  hj 
means  of  infeftment.  In  vinoe 
of  the  Act  8  and  9  Vict^  cap.  >!. 
and  the  Act  10  and  11  Vict, 
cap.  50,  an  heritable  security 
may  be  transferred  by  an  assii:- 
nation,  which,  when  recorded  in 
the  appropriate  Register  of  Sa- 
sines, constitutes  an  effectu."J 
transmission  of  the  securitj, 
719. 

25.  On  the  death  of  a  creditor  fulk 

vested  in  the  right  of  an  herit- 
able security,  bis  heir  may  com- 
plete his  title  to  it  bv  a  writ  of 
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acknowledgment  by  the  person 
duly  infefl,  of  whom  the  security 
is  held ;  and  on  this  writ  being 
recorded  in  tlie  Register  of  Sa- 
sines,  the  heir  is  held  to  be  en- 
tered with  the  superior,  in  the 
same   manner   as   the   creditor 
himself,  720. 
26.  When    an    adjudication    of  an 
heritable    security    is    brought 
against   the   creditor   in   it,   or 
against  his   heir,  the   adjudger 
may  complete  his  titles  to  it  by 
recording  in  the  Register  of  Sa- 
sines  the  abbreviate  of  adjudica- 
tion, 720. 
2  7.  An  heir  duly  served  and  retoured, 
or  the  general  disponee  of  any 
creditor  who  is  duly  vested  in 
an  heritable  security,  may  com- 
plete his  title  to  it  without  the 
intervention  of  the  superior,  by 
expcding  and  recording  an  in- 
strument under  the  hands  of  a 
notary  public,  in  the  form  set 
forth  in  the  schedule  annexed 
to  the  Act,  720. 
28.  All    assignations    and    convey- 
ances   of   heritable    securities, 
writs     of    acknowledgment    in 
favour  of  heirs,  or  instruments 
taken  in  favour  of  heirs  or  dis- 
ponees,  may  be  recorded  at  any 
time,   and    in   competition  are 
preferable  according  to  the  date 
of  registration  ;  and  in  all  ques- 
tions under  the  Bankrupt  Acts, 
the  dates  of  the  registration  are 
held  to  be  the  dates  of  the  in- 
struments, 720. 

Irrit^vnct  of  Feus. 

1 .  An  irritiincy  of  a  feu  ob  non  solu- 

tuin  canonem  is  not  incurred  ipso 

facto,  and  may  be  purged  before 

decree  of  declarator  is  obtained, 

244. 


2.  An  irritancy  of  a  feu  ob  non  so- 

lutem  canonetn  cannot  be  purged 
after  decree  of  declarator  has 
been  obtained  inforo  contensioso, 
249. 

3.  A  superior  cannot  pursue  a  decla- 

rator of  irritancy  ob  non  solutem 
canonem^  and  at  the  same  time 
pursue  for  arrear  of  feu- duties, 
250. 

Nox-Entry. 

1.  Where    the   last   entered    vassal 

convoys  to  a  singular  successor, 
with  procuratory  of  resignation 
and  precept  of  sasine,  the  singu 
iar  successor  is  not  entitled  to 
call  upon  the  heir  of  the  last 
vassal  to  enter  to  the  lands  con- 
veyed, 301. 

2.  Where  an  entered  vassal  conveys 

to  a  singular  successor,  with 
procuratory  of  resignation  and 
precept  of  sasine,  the  superior 
on  the  death  of  the  vassal  may 
pursue  a  declarator  of  non-entry 
against  the  singular  successor, 
and  is  not  bound  to  call  the  heir 
of  the  vassal,  303. 

3.  Where  a  purchaser  is  infeft  on 

the  precept  in  his  disposition,  it 
forms  no  impediment  to  his  en- 
tering with  the  superior  that  the 
seller's  heir  has  completed  a  title 
to  the  lands  by  taking  an  entry 
from  tiie  supenor,  316. 

4.  A  seller  who  is  unentered  is  bound 
to  enter,  and  the  purchaser  is 
not  bound  to  accept  of  an  assig- 
nation to  an  unexecuted  procur- 
atory, 318. 

5.  A  superior  is  not  bound  to  enter 
a  corporation  as  his  vassal,  320. 

6.  A  vassal  cannot  refuse  to  enter  on 
the  ground  of  an  alleged  defect 
in  the  superior's  title  where  the 
title  is  ex  facie  valid,  and  there 
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is  no  competition  for  the  right 
of  superiority,  329. 

Precepts  of  Clare  Constat. 

1.  By  the  Act  10  and  11  Vict.,  cap. 

48,  precepts  of  clare  constat 
continue  effectual  during  the 
grantee's  life,  134. 

2.  A  precept  of  clare  constat  can  be 

granted  only  to  the  immediate 
heir  of  the  investiture ;  and  if 
granted  to  the  immediate  heir 
in  liferent,  and  to  his  eldest  son 
in  fee,  the  infcftment  taken  in 
these  terms  is  null  as  to  the 
latter,  253. 

3.  A  precept  of  clare  cotistat  does  not 

require  to  set  forth  the  precise 
character  in  which  the  heir  of 
the  last  investiture  claims  an  en- 
try, 272. 

4.  Is  it  competent  for  a  superior  to 

look  beyond  the  last  investiture, 
and  to  enter  a  party  as  heir  who 
is  not  the  heir  of  the  last  inves- 
titure, but  whose  right  to  the 
lands^  is  constituted  by  a  con- 
veyance which  has  never  been 
feudalized?  289. 
T).  Does  an  infeftmcnt  on  a  precept 
of  dare  constat  bar  a  special  ser- 
vice? 296. 

Kecouding  of  Sasine. 

1.  A  sasine  unrecorded   is   null  to 

every  effect,  78. 

2.  Where  an  infeftmcnt  is   not  re- 

corded, the  precept  is  not  ex- 
hausted, 109. 

3.  The  nullity  of  an  unrecorded  sa- 

sine is  not  cured  by  prescription, 
112. 

4.  liecording  deeds  in  public  regis- 

ters was  observed  among  tiie 
Romans,  120. 

5.  All  assignations  and  conveyances 

c»r  htritable  securities,  writs  of 


acknowledgment  in  favour  of 
heirs,  or  instruments  taken  in 
favour  of  heirs  or  disponees, 
may  be  recorded  at  any  time, 
and  in  competition  are  prefer- 
able according  to  the  date  ot 
registration ;  and  in  all  ques- 
tions under  the  Bankrupt  Acts, 
the  dates  of  the  registration  are 
held  to  be  the  dates  of  the  in- 
struments, 720. 

Relief. 

1.  On  payment  of  a  single  compo- 
sition by  a  vassal,  purchaser,  or 
assignee,  a  superior  is  bound  to 
grant  a  charter  in  favour  of 
whatever  persons  the  vassal, 
purchaser,  or  assignee  maj 
please  to  name,  and  to  embody 
in  the  charter,  if  required,  the 
fetters  of  a  strict  entail ;  and  the 
whole  persons  named  in  the  char- 
ter, although  strangers  in  hlood 
to  the  vassal,  purchaser,  or  as- 

I  signee,  or  to  each  other,  arc  en- 

titled, as  heirs  of  the  investi- 
ture, to  obtain  an  entry  on 
payment  of  the  casualties  ut 
relief,  329. 

I  2.  Where  a  vassal  executes  a  strict 
entail  in  favour  of  the  heirs  ot* 
the  last  investiture,  and  also  in 
favour  of  stranger  substitutes, 
the  heirs  of  the  last  investiture 
are  entitled  to  an  entry  undi-r 
the  entail  on  payment  of  relief 
merely :  the  superior  reservinir 
his  right  to  demand  com^xxsition 
from  the  first  stranger-substitutt 
on  the  succession  opening  tc- 
him,  398. 

Renewal  of  Ikvestituli:. 

1.  The  only  exception    to  the  pn- 

position  that   a    supi»rior,  ona- 

<li vested  by  liis   vussaVs  infefi- 


INDEX  OF  MATTEllS. 


767 


iiient,  cannot  make  a  second 
grant  of  the  subject  without 
being  reinvested  by  the  viissars 
resignation,  is  in  the  case  of  the 
heir  of  the  investiture  seeking 
an  entry  on  the  death  of  the 
vassal  last  iufeft.  The  en- 
try then  given  by  the  superior 
is  not  of  the  nature  of  u  new 
gi'ant,  but  merely  a  renewal  of 
the  grant  formerly  made,  272. 

-'.  In  a  renewal  of  the  investiture  in 
favour  of  the  heir,  no  change 
can  be  made  on  the  terms 
of  the  last  investiture.  If  a 
change  of  the  former  inreatiture 
is  desired,  the  heir  must  first 
obtain  iufeftment  under  the  old 
investiture,  and  then  resign  for 
the  purpose  of  obtaining  a  new 
one,  272. 

I).  A  change  of  the  old  investiture 
is  also  effected  by  means  of  a 
disposition  granted  by  the  heir 
af^er  he  is  entered,  followed  by 
infeftment,  and  confirmed  by  the 
superior,  272. 

See  Prkcei»t  of  Clare  Coxstat, 
Special  Service,  Non- Entry, 
and  Relief. 

Resignation  ad  Remanentiam. 

1.  Consolidation    of    property    and 

superiority  does  not  take  place 
ipso  facto,  but  requires  resigna- 
tion ad  remanentiam  in  order  to 
elfect  it,  210. 

2.  A  vassal  cannot  renounce  his  feu 

superiore  invito,  231. 
;{.  Where  a  superior  stipulates  for  a 
feu-duty  greater  than  the  annual 
value  of  the  lands  feued,  he 
ought  to  take  an  obligation  from 
the  first  vassal,  binding  him,  his 
heirs  and  successors,  to  pay  the 
feu-<luty  stipulated,  in  the  event 
of  the  disponee  in  whoso  favour 


he  resigns  the  lands,  failing  to 
do  so,  243. 

Resignation  in  Favorem. 

1.  A  vassal  resigning  is  not  divested 

until  infeflmeut  is  expede  on  the 
charter  following  upon  the  resig- 
nation, 140. 

2.  A  charter  of  resignation  cannot 

be  validly  objected   to  on   the 
ground   that  no   instrument  of 
resignation  had  ever  been  exo 
cuted,  14G. 

3.  By  the  Act  8  and  9  Vict.,  cap. 

35,  instruments  of  resignation 
are  abolished,  and  the  deduction 
of  titles  required  by  the  Act 
1693,  cap.  35,  to  be  made  in 
such  instruments,  is  directed  to 
be  made  in  the  charter  of  resig- 
nation, 146. 

4.  A  superior  once  divested  by  his 

vassal's  infeflment,  cannot  make 
a  second  grant  of  the  subject 
without  being  first  reinvested 
by  the  vassal's  resignation,  149. 

5.  A  charter  to  an  heir  on  his  own 

procuratory  held  valid  as  a  pre- 
cept o£  clare  constat,  155. 

6.  A  disponee  who  has  taken  infefl- 

ment on  the  precept  in  his  dis- 
position, and  whose  infeflment 
has  been  confirmed,  is  not  barred 
from  resigning  on  the  procur- 
atory in  the  disposition,  and  tak- 
ing infeftment  on  the  charter  of 
resignation  expede  upon  the 
procuratory,  157. 

7.  A  superior  is  not  entitled  to  insist 

on  his  vassal  taking  infeflment, 
and  so  prevent  him  from  assign- 
ing the  open  precept  in  the 
charter,  161. 

8.  A  superior  granting  a  charter  of 

resignation  to  the  heir  of  his 
vassal  in  virtue  of  a  procuratory 
granted  by  the  vassal,  is  entitled 
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to  insist  on  the  heir  taking  in- 
feflment  on  the  charter,  or  on 
bis  paying  composition  as  a 
singular  successor,  166. 
9.  A  liferent  superior  by  constitution 
is  entitled  to  enter  vassals  if 
express  power  to  that  effect  is 
included  in  the  conveyance  in 
bis  favour,  and  he  may  compe- 
tently do  so  although  the  fiar's 
superior  from  whom  be  derived 
the  power  be  dead,  170. 

1 0.  The  form  of  resignation  was  ob- 

served among  the  Romans  in 
the  sale  of  land,  1 78. 

11.  Examples  of  Roman  conveyanc- 

ing, 180. 

12.  Infeflment  on  a  charter  of  resig- 
nation proceeding  on  a  procura- 
tory  contained  in  the  same  deed 
which  contained  an  indefinite 
precept,  does  not  evacuate  the 
infeflment  taken  on  that  precept, 
226. 

Sebyice. 

See  General  Service,  General 
Special  Service,  and  Special 
Service. 

Special  Service. 

1.  Special  service  by  a  son  to  his 

father,  tanquam  hcerea  legitimus  et 
propinqmor,  in  lands  held  under 
an  investiture  in  favour  of  his 
father  and  his  heirs-male,  is  suf- 
ficient, as  the  one  character  ne- 
cessarily implies  the  other,  292. 

2.  Is  a  special  service  barred  by  an 

infeftment  on  a  precept  of  clare 
constat?  296. 

3.  Forms  relative  to  a  special  service 

declared  by  Act  10  and  11  Vict., 
cap.  47,  298. 

4.  A  decree  of  special  service,  besides 

operating  as  a  retour,  operates 
also  as  a  disposition  by  the  de- 


ceased to  his  heir,  to  enable  a 
heir  served  in  special  to  coui 
plete   his  feudal   title,  and  f( 
that  purpose     must   contain 
precept  of  sasine,  299. 

5.  Decree  of  special  service  has  d 

effect  of  a  disposition  from  tl 
deceased,  although  he  may  hai 
died  in  nonage,  or  been  of  ii 
sane  mind,  or  laboured  andt 
any  disability  whatever,  300. 

6.  In  virtue  of  the  precept  of  sasii 

contained  in  the  decree,  the  be 
is  entitled  to  obtain  infefimen 
and  the  infeflment  along  wit 
the  decree  form  an  effectoal  ii 
vestiture  holding  base  of  Uie  df 
ceased  and  his  heirs  until  it  h 
been  confirmed  by  the  deceased 
superior,  300. 

7.  The  service  is  not  transmbsiU 

for  the  purpose  of  infeJ^ng  tli 
heir  or  assignee  of  the  perso 
served ;  and  notwithstandiog  tl 
infeflment  proceeding  upon  tli 
precept  in  the  decree,  the  sap( 
rior  is  entitled  to  require  th 
heir  to  enter,  and  to  deal  ^nt 
him  as  an  unentered  vassal,  3CX 

Statute. 

1 .  By  the  Act  8  and  9  Vict,  cap.  3; 

it  is  not  necessary  to  proceed  t 
the  lands  in  which  sasine  is  to  b 
given,  or  to  perform  any  act  ( 
infeftment  thereon.  Sasine  ma 
be  effectually  given,  and  infefi 
ment  obtained,  by  producing  t 
a  notary  public  the  vrarrants  < 
sasine,  and  recording  an  instn 
ment  of  sasine  in  the  Record  c 
Sasines,  76. 

2.  By  this  Act  it  is  declared,  tba 

where  infeflment  is  to  be  con 
pleted  under  a  precept  froi 
Chancery,  the  precept  shall  b 
addressed  to  any  notary  public 
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but  the  precept  shall  be  null  un- 
less sasine  thereon  be  recorded 
in  the  Particular  or  General 
Register  of  Sasines  before  the 
first  term  of  Whitsunday  or  Mar- 
tinmas posterior  to  the  date  of 
the  precept,  77. 

3.  Every  such  instrument  of  sasine 

as  is  authorized  by  this  Act  may 
be  competently  and  effectually 
recorded  at  any  time  during  the 
life  of  the  party  in  whose  favour 
it  has  been  expede ;  but  the 
date  of  recording  the  same  will 
be  held  as  the  date  of  the  instru- 
ment and  infeftmcnt,  112. 

4.  Tlic  same  Act   declares,  that  in 

case  of  any  defect  in  any  such 
instrument  of  sasine,  or  in  the 
recording  thereof,  it  shall  be 
competent  to  record  a  new  in- 
strument, 112. 

5.  By  the  Act  10  and  11  Vict.,  cap. 

48,  superiors  may  be  compelled 
to  grant  charters  of  confirmation, 
133,134. 
G.  By  this  Act  precepts  of  dare  con- 
stat continue  effectual  during  the 
grantee's  life,  134. 

7.  liy  the  Act  8  and  9  Vict.,  cap. 

35,  instruments  of  resignation 
are  abolished,  and  the  deduction 
of  titles  required  by  the  Act 
1C93,  cap.  35,  to  be  made  in 
such  instruments,  is  directed  to 
be  made  in  the  charter  of  resig- 
nation, 146. 

8.  By  the  same  Act,  it  is  not  neces- 

sary for  the  notary  public  to 
adhibit  his  long  docquet  to  in- 
struments of  resignation,  and  all 
resignations  ad  renianenttam  may 
be  accepted  by  the  superior 
himself,  or  on  his  behalf,  by  his 
known  agent,  or  by  any  person 
having  a  formal  commission  for 
that  purpose,  243. 


9.  By  the  Act  10  and  1 1  Vict,  cap. 
48,  the  clause  authorized  for 
resigning  lands  is  held  as  equi- 
valent to  a  procuratory  of  resig- 
nation ad  remanentiatn^  243. 

10.  Forms  relative  to  a  special  ser- 

vice declared  by  Act  10  and  11 
Vict.,  cap.  47,  298. 

11.  By  the   same  Act  a  decree  of 

special  service  besides  operating 
as  retour,  operates  also  as  a  dis- 
position by  the  deceased  to  his 
heir,  to  enable  an  heir  served 
in  special  to  complete  his  feudal 
title,  and  for  that  purpose  must 
contain  a  precept  of  sasine,  299. 

12.  By  that  Act  a  decree  of  special 

service  has  also  the  effect  of  a 
disposition  from  the  deceased, 
although  he  may  have  died  in 
nonage,  or  been  of  insane  mind, 
or  laboured  under  any  disability 
whatever,  300. 

13.  By  that  Act  in  virtue  of  the  pre- 
cept of  sasine  contained  in  the 
decree,  the  heir  is  entitled  to  ob- 
tain infeftment,  and  the  infefl- 
ment,  along  with  the  decree, 
form  an  effectual  investiture, 
holding  base  of  the  deceased 
and  his  heirs,  until  it  has  been 
confirmed  by  the  deceased's 
superior,  300. 

14.  By  that  Act  the  sasine  is  not 
transmissible  for  the  purpose  of 
infefting  the  heir  or  assignee  of 
the  person  served,  and  notwith- 
standing the  infeflment  proceed- 
ing upon  the  precept  in  the  de- 
cree, the  superior  is  entitled  to 
require  the  heir  to  enter  and  to 
deal  with  him  as  an  unentered 
vassal,  300. 

15.  Where  a  sale  by  a  creditor  in  a 

bond  is  carried  through  in  the 
terms  of  the  Act  10  and  1 1  Vict., 
cap.  50,  and  he  has  consigned 
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the  surplus  of  the  price,  the  dis- 
position hy  liim  to  the  purchaser 
has  the  effect  of  completely  dis- 
encumbering the  lands  sold  of  the 
security  held  by  the  creditor,  and 
of  all  securities  posterior  to  the 
security  held  by  the  creditor,  705. 

16.  By  the  same  Act  a  bond  and  dis- 

position in  security,  recorded  in 
the  appropriate  Register  of  Sa- 
sines,  is  declared  to  be  as  effec- 
tual as  if  it  had  contained  all  the 
feudal  clauses,  and  as  if  infeflb- 
ment  had  been  taken  in  favour 
of  the  original  creditor,  and  an 
instrument  of  sasine  had  been 
duly  recorded,  7i9. 

1 7.  A  bond  and  disposition  in  secu- 
rity, granted  in  terms  of  this 
Act,  may  be  recorded  at  any  time 
during  the  lifetime  of  the  grantee, 
and  if  it  has  not  been  recorded 
in  his  lifetime  it  operates  as  a 
sufficient  warrant  of  sasine  in 
favour  of  the  party  having  right 
to  the  bond  by  service,  adjudi- 
cation, or  otherwise,  719. 

18.  In  virtue  of  the  Act  8  and  9  Vict, 

cap.  31,  and  the  Act  10  and  11 
Vict,  cap.  50,  an  heritable  secu- 
rity may  be  transferred  by  an 
assignation,  which,  when  record- 
ed in  the  appropriate  Register  of 
Sasines,  constitutes  an  effectual 
transmission  of  the  security,  719. 

19.  Upon  the  death  of  a  creditor 
fully  vested  in  the  right  of  an 
heritable  security,  his  heir  may, 
by  the  Act  8  and  9  Vict.,  cap.  31, 
complete  his  title  to  it  by  a  writ  of 
acknowledgment,  by  the  person 
duly  infeft  of  whom  the  security 
is  held ;  and  on  this  writ  being 
recorded  in  the  Register  of  Sa- 
sines the  heir  is  held  to  be  en- 


tered with  the  superior  in  th< 
same  manner  as  tlie  creditoi 
himself,  720. 

20.  Where  an  adjudication  of  an  herit 

able  security  is  brought  agains 
the  creditor  in  it,  or  against  hi; 
heir,  the  adjudger  may,  by  th( 
same  Act,  complete  his  titles  to  i 
by  recording  in  the  Register  o! 
Sasines  the  abbreviate  of  the  ad 
judication,  720. 

21.  By  the  same  Act  an  heir  duh 

served  and  retoured,  or  the  ge- 
neral disponee  of  any  creditoi 
who  is  duly  vested  in  an  herit- 
able security,  may  complete  his 
title  to  it  without  the  inter\on- 
tion  of  the  superior,  by  expedins 
and  recording  an  infcftment  un- 
der the  hands  of  a  notary  public, 
in  the  form  set  forth  in  the 
Schedule  of  the  Act,  720. 

22.  By  the  same  Act  all  assignations 

and  conveyances  of  heritable  se- 
curities, writs  of  acknowledg- 
ment in  favour  of  heirs,  or  in- 
struments taken  in  favour  of 
heirs  or  disponees,  may  be  re- 
corded at  any  time,  and  in  com- 
petition are  preferable  according 
to  the  date  of  the  registration, 
and  in  all  questions  under  the 
Bankrupt  Act8  the  dates  of  the 
registration  are  held  to  be  the 
dates  of  the  instruments,  72o. 

Transmission  OF  Land  in  StciRirv. 

See  Disposition  in  Security  anl 
Absolute  Infk^thent  with 
Back-Bond. 

Transmission  of  Personal  RKinT> 
to  Land. 

See  Assignation,  G  eneka  l  Sf.r vk  i:. 
and  Adjudication, 
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